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Paul D. Knothe, Bar No. 254011 
pknothe@lcwlegal.com 
Bryant Forster, Bar No. 354352 
bforster@lcwlegal.com 
LIEBERT CASSIDY WHITMORE 
A Professional Law Corporation 
6033 West Century Boulevard, 5th Floor 
Los Angeles, California 90045 
Telephone: 310.981.2000 
Facsimile: 310.337.0837 

Attorneys for Respondent CITY OF SAN BUENAVENTURA 

 

BEFORE THE BOARD OF ADMINISTRATION OF THE 

CALIFORNIA PUBLIC EMPLOYEES’ RETIREMENT SYSTEM 
 
In the Matter of the Appeal of Accepting 
the Application for Industrial Disability 
Retirement of: 
 
JOSHUA A. YOUNG, 

Respondent, 

v. 

CITY OF SAN BUENAVENTURA, 

Respondent. 
 

Case No.:  Agency Case No. 2023-0887;  
OAH: 2024080992 
 
RESPONDENT CITY OF 
SAN BUENAVENTURA’S ARGUMENT  

 
 
 

The City of San Buenaventura (“City”) submits this written argument to the CalPERS 

Board (“Board”) for review of the Office of Administrative Hearing’s (“OAH”) October 2, 2025 

Proposed Decision (“Proposed Decision”) in this matter. Under Gov. Code § 11517(c)(2), the 

CalPERS Board reviews this matter de novo upon the existing record and may reject the ALJ’s 

proposed decision, substituting its own factual and legal findings.  The Proposed Decision is in 

error for (a) failing to even consider the City’s primary legal argument that the employment 

relationship between Respondent and the City was never “completely severed;” (b) determining 

that the City’s approval was not supported by competent medical evidence after refusing to admit 

the City’s evidence of the same; (c) finding that the City’s failure to submit documents that the 

law did not require and CalPERS did not request supported a finding of fraud; (d) finding that the 

City approved Young’s IDR in lieu of pending discipline despite evidence to the contrary; and (e) 
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basing its credibility assessment of the City’s former Human Resources Director on insufficient 

evidence.   

I. THE PROPOSED DECISION FAILS TO ADDRESS THE CITY’S ARGUMENT 

THE EMPLOYMENT RELATIONSHIP WAS NOT COMPLETELY SEVERED 

As the Proposed Decision states “[t]he linchpin of eligibility for disability retirement…”  

is “[w]hether the member has the potential for reinstatement.” (Proposed Decision, pg. 29, ¶ 14.) 

At the heart of the City’s defense, both in the hearing and in its briefs, was the argument that the 

employment relationship between the City and Respondent was never “completely severed” 

because the City retained its right to reinstate the Respondent under the applicable statutory 

authority. (City’s Post Hearing Brief [“CPHB”], 13:1-17:17; City’s Reply to CalPERS’ Brief 

[“CRCB”], 9:6-13:6.)  The Proposed Decision does not reject, distinguish, or even acknowledge 

this argument. 

The settlement agreement between the City and Young stated “he will not seek further 

employment with the City.” (Exh. 22 [A110].) (Emphasis added.) Similarly, the parties’ 

preceding MOU stated that “Young agrees…not to seek re-employment with the City.” (Exh. 20 

[A101].) (Emphasis added.)  This one-way restriction stands in contrast with the mutual 

reinstatement waivers in In the Matter of Application for Disability Retirement of Vandergoot 

(2013) CalPERS Precedential Dec. No. 13-01 (Vandergoot) and Martinez v. Public Employees’ 

Retirement System (2019) 33 Cal.App.5th 1156 (Martinez).  Vandergoot stated that the former 

employee would not “seek, transfer to, apply for or accept any employment in any capacity with 

[Department] at any time in the future…” (Id. at 6.)  (Emphasis added.) Likewise, the employee 

in Martinez agreed to “never again apply for or accept any employment position.”  (Id. at 1162.) 

The agreement between the City and Young, unlike those in Vandergoot and Martinez, 

does not prohibit future reinstatement if initiated by the City.  CalPERS’ Survivor Benefits 

Division Chief Sharon Hobbs (“Hobbs”) admitted that an employer can require a member 

receiving IDR benefits to submit to a medical re-evaluation under the code on its own accord, 

without the employee initiating the process. (Tr. Vol. II, pg. 54:7-18; see also Gov. Code sections 

21192 and 21193.) As Haywood v. American River Fire Protection District (1998) 67 
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Cal.App.4th 1292, 1305 noted,” [u]ntil an employee on disability retirement reaches the age of 

voluntary retirement, an employer may require the employee to undergo a medical examination 

to determine whether the disability continues.” (§ 21192.)  

Yet, during the City’s cross-examination of Hobbs to establish on the record the City’s 

right to reinstate Young, the ALJ stopped the City’s line of questioning stating that counsel for 

the City was “[m]aking a very fine, subtle legal argument here. Reserve it for your argument.” 

(Tr. Vol. II, pg. 57:19-21 (emphasis added).) When these arguments were ultimately presented in 

both the City’s Post-Hearing Brief and its Reply Brief to CalPERS, the 36-page Proposed 

Decision does not address the City’s “subtle legal argument” anywhere. (Pg. 29, ¶¶ 13-14.) 

Instead, the ALJ simply concluded, without any analysis, that “[t]he City cannot demand 

[reinstatement].” (Proposed Decision, pg. 29, ¶ 14.)  Failing to meaningfully consider an 

argument that was expressly invited by the ALJ is an error, and the Board should not adopt the 

Proposed Decision. 

II. THE CITY’S COMPLIANCE WITH CALPERS’ DOCUMENT REQUEST DOES 

NOT SUPPORT A FINDING OF FRAUD 

The City provided every document the law required, and that CalPERS requested, in 

connection with the IDR application; the Proposed Decision supports its finding of a fraudulent 

application with the City’s failure to submit documents that CalPERS did not request and the law 

did not require. Government Code Section 21158 states that “[t]he board shall inform both the 

employer and the member of all information required for the board to make its determination.” 

Consistent with the statute, CalPERS, by letter dated November 16, 2016, sought seven categories 

of information from the City, which did not include any categories related to pending 

investigations or potential discipline.  

Hobbs admitted the City’s December 20, 2016 letter to CalPERS provided all seven of the 

categories of information sought by CalPERS in its November 16, 2016 letter. (Tr. Vol. II, 

45:6-15 [Hobbs].) CalPERS claims that the City should have known to produce documents 

related to employment re-instatement waivers based on its Public Agency & Schools Reference 

Guide.  However, the Reference Guide does not have the force of law and on its face states “[t]he 
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information provided in this publication is for your convenience and reference as a general guide 

only and cannot be relied upon as an authoritative source for the law, practices, or policies of 

CalPERS.”1 (Exh. 8 [A49].) (Emphasis added)  

III. THE PROPOSED DECISION IMPROPERLY RELIES ON AN ASSESSMENT OF 

MEDICAL EVIDENCE DISALLOWED BY THE ALJ  

The Proposed Decision finds that “[a]s set forth in Factual Findings 43 to 52, there is little 

evidence that the City’s approval of respondent’s IDR was based on competent medical 

evidence.” (Proposed Decision, pg. 31, ¶ 17.) However, during Respondent’s counsel’s cross 

examination of Hobbs regarding whether the evidence supporting Young’s IDR constituted 

“competent medical evidence,” the ALJ sustained CalPERS’ relevance objection stating that 

“[w]hether or not the [IDR] approval was sustained or substantiated by competent medical 

evidence is not relevant here.” (Tr. Vol. I, pg. 150:13-20.) The ALJ’s exclusion of testimony 

regarding competent medical evidence under Gov. Code § 11513(b) denied the City a full and fair 

hearing and warrants remand. 

IV. THE RECORD DOES NOT SUPPORT A FINDING THAT THE RESPONDENT 

WAS GRANTED AN IDR IN LIEU OF DISCIPLINE  

The Proposed Decision found that Respondent’s application was fraudulent because the 

IDR was granted in lieu of discipline. (Proposed Decision, pg. 31-32, ¶¶ 18; pg. 33, ¶ 22.) The 

evidentiary record does not support this conclusion.  

Former Human Resources Director Elizabeth Foushee’s testimony that she independently 

approved of Young’s IDR, without knowledge of any pending discipline influence from any of 

the parties present at the MOU meeting (Tr. Vol. I, pg. 63:19-25 [Foushee]) was not disputed by 

any evidence. Further, the record establishes that Chief of Police Ken Corney considered 

Respondent a “rising star,” that there was “some reasonable suspicion” of bias in the investigation 

Commander R.M. initiated into the Respondent, that failure of the probationary period was 

precautionary while there was a pending allegation against Respondent that ultimately could be 

 
1 To the extent CalPERS contends the Reference Guide is binding, it would constitute an 
unlawful “underground regulation” under Gov. Code § 11342.600 and Tidewater Marine 
Western, Inc. v. Bradshaw (1996) 14 Cal.4th 557, 571. 
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reinstated at a later date, and that even if the investigation’s findings were ultimately sustained 

against the Respondent, termination was not certain. (Tr. Vol. II, pg. 99:17-103:5; pg. 106:18-25.)  

V. THE ALJ’S FINDING REGARDING ELIZABETH FOUSHEE’S CREDIBILITY 

IS UNSUPPORTED BY THE RECORD 

The Proposed Decision rests in large part on the ALJ’s disbelief of the testimony of 

former Human Resources Director Foushee.  The ALJ’s credibility assessment is not consistent 

with the record, and is the result of the Proposed Decision applying an exacting standard of 

credibility to Foushee – and a relaxed standard of credibility to CalPERS Chief of Disability and 

Survivor Benefits Unit Sharon Hobbs.   

Foushee testified that she was aware of the requirement to reevaluate IDR recipients, but 

didn’t recall if it was something employers “were doing on a regular basis” in 2016. (Tr. Vol. I, 

pg. 28:20-29:7.) Furthermore, Foushee testified that she believed in 2017 that CalPERS 

emphasized employers “should” be reevaluating employees who are under retirement age on IDR. 

(Tr. Vol. I, pg. 29:8-18.)  This exact “should” reevaluate language can be found in CalPERS’ 

March 2017 circular letter. (Exh. L, pg. C131.)  

Foushee testified that she did not recall ever receiving an internal investigation file from 

the Department. (Tr. Vol. I, pg. 40:3-9.) Foushee’s representation is also consistent with Chief 

Corney’s representation that the City’s Human Resources Department was not involved in the 

Police Department’s internal affairs investigations and that the Human Resources Department 

likely does not see an investigation prior to discipline. (Tr. Vol. II, pg. 103:18-104:6.)  

Further, the Proposed Decision concluded that Foushee was inconsistent in her response to 

whether the Respondent was reevaluated between 2016 and 2020; even though Foushee’s 

testimony is unequivocal that Respondent was never reevaluated. (Tr. Vol. I, pg. 61:5-15.)   

The Proposed Decision is inconsistent as to the effect of flawed memory on credibility.  

The negative credibility assessment of Foushee rests in part on her inability to recall specifics of 

the Vandergoot and Haywood decisions.  Foushee testified that she was aware of the requirement 

that disability retirement cannot be used to separate an employee in lieu of discipline, but she did 

not remember the name of the Vandergoot case.  (Tr. Vol. I, 23:19-25:12).  Later, when asked 
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whether she knew the Haywood decision, she explained, “Again, I don’t recall the specifics of the 

case.  If I were to hear a summary of it, I may recall.  But, unfortunately, I don’t recall the 

specific case and the details.  But it doesn’t mean that I don’t know what those requirements are 

or what that case was if I heard a summary of it.”  (Tr. Vol. I, pg. 30:19-31:3.) 

This same exacting standard was not applied to current Chief Hobbs.  Hobbs did not 

know if CalPERS had issued a circular letter in 2016 similar to the 2017 circular letter on which 

counsel for CalPERS attempted to rely for the proposition that employers were required to submit 

certain documents related to discipline in 2016. (Tr. Vol. II, 61:17-22. [Hobbs].) She did not 

know the section of the PERL that gave CalPERS the authority to request certain personnel 

documents.  (Tr. Vol. II, 63:5-12 [Hobbs].)  Hobbs testified that there was case law prior to 2016 

that stated the requirements embodied in the March 30, 2017 circular letter, but could not think of 

a case but instead had to look through papers to find one.  (Tr. Vol. II, 68:5-23 [Hobbs].)  The 

ALJ gave Hobbs time to find a case.  (Tr. Vol. II, 68:24-69-1.)  Following this opportunity, she 

testified that the requirements were in Vandergoot.  (Tr. Vol. II, 69:22-70:14.)  When asked to 

find those requirements in Vandergoot, Hobbs was unable to, because they are not there.  (Tr. 

Vol. II, 70:19-71:14.)  The Proposed Decision does not see fit to discount Hobbs’ credibility, 

departing from the approach applied to Foushee’s testimony. 

VI. CONCLUSION 

For the foregoing reasons, the Board should decline to adopt the Proposed Decision in 

favor of its own decision finding that there was not a fraudulent submission of documents, or 

remand it to the Administrative Law Judge to resolve the errors described herein. 

 
Dated:  October 30, 2025  

 
 
 
 
 
By: 

Respectfully submitted, 
 
LIEBERT CASSIDY WHITMORE 
 
 
 
/s/ Paul D. Knothe 

  Paul D. Knothe 
Bryant Forster 
Attorneys for Respondent CITY OF 
SAN BUENAVENTURA 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

 

 7  

 Respondent’s Argument  
13118838.3 VE020-064 

L
ie

b
er

t 
C

as
si

dy
 W

h
it

m
o

re
 

A
 P

ro
fe

ss
io

n
al

 L
aw

 C
o

rp
o

ra
ti

on
 

6
03

3
 W

es
t 

C
en

tu
ry

 B
ou

le
va

rd
, 5

th
 F

lo
o

r 

L
o

s 
A

ng
el

es
, C

al
if

o
rn

ia
 9

00
45

 

PROOF OF SERVICE 

STATE OF CALIFORNIA, COUNTY OF LOS ANGELES  

I am employed in the County of Los Angeles, State of California.  I am over the age of 18 

and not a party to the within action; my business address is:  6033 West Century Boulevard, 5th 

Floor, Los Angeles, California 90045. 

On October 30, 2025, I served the foregoing document(s) described as RESPONDENT 

CITY OF SAN BUENAVENTURA’S ARGUMENT in the manner checked below on all 

interested parties in this action addressed as follows: 
 
Mr. Preet Kaur 
CALIFORNIA PUBLIC EMPLOYEES' 
RETIREMENT SYSTEM 
Lincoln Plaza North, 400 "Q" Street 
Sacramento, California 95811 
Email: preet.kaur@calpers.ca.gov 
 
Attorney for CALPERS 

Mr. Thomas J. Wicke 
LEWIS, MARENSTEIN, WICKE, 
SHERWIN & LEE, LLP 
20750 Ventura Blvd., Ste. 400 
Woodland Hills, California 91364 
Email: twicke@lmwslaw.com 
 
Attorney for JOSHUA A. YOUNG 

 
 (BY U.S. MAIL)  I am “readily familiar” with the firm’s practice of collection and 

processing correspondence for mailing.  Under that practice it would be deposited with 
the U.S. Postal Service on that same day with postage thereon fully prepaid at Los 
Angeles, California, in the ordinary course of business.  I am aware that on motion of 
the party served, service is presumed invalid if postal cancellation date or postage 
meter date is more than one day after date of deposit for mailing in affidavit. 

 (BY FACSIMILE)  I am personally and readily familiar with the business practice of 
Liebert Cassidy Whitmore for collection and processing of document(s) to be 
transmitted by facsimile.  I arranged for the above-entitled document(s) to be sent by 
facsimile from facsimile number 310.337.0837 to the facsimile number(s) listed above.  
The facsimile machine I used complied with the applicable rules of court. Pursuant to 
the applicable rules, I caused the machine to print a transmission record of the 
transmission, to the above facsimile number(s) and no error was reported by the 
machine.  A copy of this transmission is attached hereto. 

 (BY ELECTRONIC SERVICE)  By electronically mailing a true and correct copy 
through Liebert Cassidy Whitmore’s electronic mail system from 
abrowne@lcwlegal.com to the email address(es) set forth above.  I did not receive, 
within a reasonable time after the transmission, any electronic message or other 
indication that the transmission was unsuccessful. 

Executed on October 30, 2025, at Los Angeles, California. 

I declare under penalty of perjury under the laws of the State of California that the 

foregoing is true and correct. 
/s/ Anna Browne 

Anna Browne 
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PROOF OF SERVICE 

STATE OF CALIFORNIA, COUNTY OF LOS ANGELES 

At the time of service, I was over 18 years of age and not a party to this action.  I am 
employed in the County of Los Angeles, State of California.  My business address is 20750 
Ventura Boulevard, Suite 400, Woodland Hills, CA 91364-2338. 

On October 30, 2025, I served true copies of the following document(s) described as 
RESPONDENT JOSHUA YOUNG'S ARGUMENT AGAINST PROPOSED DECISION 
AND FOR THE BOARD TO ADOPT ITS OWN DECISION on the interested parties in this 
action as follows: 

Board Services Unit Coordinator 
CalPERS 
P.O. Box 942701 
Sacramento, CA 94229-2701 
Email: Board@CalPERS.ca.gov  

Paul Knothe, Esq. 
Liebert, Cassidy, Whitmore 
6033 W. Century Blvd., 5th Floor 
Los Angeles, CA 90045 
Email: pknothe@lcwlegal.com  

 

BY E-MAIL OR ELECTRONIC TRANSMISSION:  I caused a copy of the 
document(s) to be sent from e-mail address mjackson@lmwslaw.com to the persons at the e-mail 
addresses listed in the Service List.  I did not receive, within a reasonable time after the 
transmission, any electronic message or other indication that the transmission was unsuccessful. 

I declare under penalty of perjury under the laws of the State of California that the 
foregoing is true and correct. 

Executed on October 30, 2025, at Woodland Hills, California. 

 
 
 /s/ MEGAN JACKSON 

 Megan Jackson 

 

mailto:Board@CalPERS.ca.gov
mailto:pknothe@lcwlegal.com
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