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Attachment A

RESPONDENT’S (TRINITY OLSON-GARCIA)
PETITION FOR RECONSIDERATION

In the Matter of the Appeal of Lifetime OHA Case No.: 202000902
Monthly Benefit of Joseph R. Garcia, Agency Case No.: 2020-0591

The assigned Administrative Law Judge (ALJ) and subsequently the CalPERS Board have failed to
address all matters of law raised by Respondent; and that which are crucial to a just decision in this matter.
The Administrative judge’s assertion(s) regarding the hearsay nature of Respondent’s evidence and this
Board’s mention of lack of authentication are both incorrect. It is clear that a basic understanding of the rules
of evidence are lacking and need to be readdressed. The complete failure of the ALT and this Board to
consider and address the multiple other California statutes governing the facts and circumstances in this matter
necessitates reconsideration. The proposed decision by the Administrative Judge and its intended adoption by
the CalPERS Board is not supported factually nor in accord with statutory law.

A full review of the hearing record would undoubtedly reveal that Respondent did in fact proffer
authenticated, admissible and probative written evidence as well as admissible testimony from witnesses
including the testimony of Mr. Joseph Garcia’s wife, Trinity Olson-Garcia’s mother, and a former friend of
Ms. Kubicek.

Diane Stewart (a.k.a. Diane Garcia) testified during the administrative hearing that she was married to
Joseph Garcia at the time the questionable beneficiary designations were drafted and signed by Ms. Marian
Kubicek. Ms. Garcia also testified that she was married to Joseph Garcia at the time both of the questionable
beneficiary designations were submitted to CalPERS. Ms. Garcia also testified that she was served with
divorce paperwork in late July or early August of 2011 and that her divorce from Mr. Garcia was not finalized
until October 39 of 2011. [t should be noted that Mrs. Garcia’s declaration submitted to the ALJ, indicated a
divorce date in August 2011, however that date was corrected by Mrs. Garcia during her actual testimony, to
reflect a divorce date in October of 2011. Mrs. Garcia’s testimony was uncontroverted (meaning there was no
evidence offered by anyone else which contradicted her testimony or impeached her credibility) and therefore
Ms. Garcia’s testimony stands as admissible evidence establishing the fact she was married to Mr. Garcia from
May of 2009 through their divorce in October 2011. Mrs. Garcia’s testimony that the initiation of the divorce
took place AFTER, Mr. Garcia injtiated the industrial disability retirement process was also uncontroverted
and should be given due conside-ration by this Board, especially in light of the ALI’s failure to do so.
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Under California Evidence Code, which is applicable to administrative hearings, a witness’ testimony
based on personal knowledge IS admissible and considered direct evidence of a fact in question. The ALJ and
this CalPERS Board cannot choose to reject nor ignore relevant admissible evidence, when it does not support
the initial CalPERS decision. Similarly, the mother of Mr. Garcia’s biological daughter through her personal
observation, testified and authenticated multiple written documents and presented admissible evidence

establishing Mr. Garcia’s state of mind and intent regarding the invalidity of the beneficiary designation forms.

As previously stated in Respondent’s closing arguments submitted to this Board, the CalPERS statement
of issues filed with the administrative court conceded that the document titled Disability Retirement Election
Application, (IDR Application) was not a valid beneficiary designation. It was disregarded by CalPERS and
should not now be treated as a valid beneficiary designation.

As detailed in Respondent’s argument submitted previously to the CalPERS Board, the IDR Application
can properly be construed as a forgery, a product of perjury, frandulent in fact, and signed under false
pretense. The Supplemental Retirement Information (SRI) form suffers the same fate. It too must be
construed as a forgery, a product of perjury, fraudulent and signed under false pretense. It too is invalid as a
matter of law and cannot lawfully effectuate a beneficiary designation of a member’s lifetime disability

benefit,

CalPERS own policy and procedure expresses a preference for the use of a CalPERS Power of Attorney,
to ensure the intent and desires of the retirement account owner are met. The exception stated in CalPERS
publications is that a non-CalPERS Power of Attomey may be accepted by CalPERS if the language therein
conforms to the substantive language contained in the CalPERS Power of Attorney; meaning the non-
CalPERS Power of Attorney form used must specifically reference CalPERS and the scope of authority of the
attorney in fact with respect to conducting business with CalPERS.

The statutory power of attorney form used by Ms. Kubicek did not conform to statutory requirements nor
did it conform to CalPERS published policies governing acceptance of non-CalPERS Power of Attorney

forms.

HEARSAY

Testimony and written documentation is not subject to exclusion as hearsay if it is proffered to show the
state of mind of the declarant. Intent is a state of mind not subject to exclusion under hearsay rules of
evidence. Furthermore, without an applicable hearsay objection having been made by CalPERS attomney,
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Respondent’s proffered evidence was admissible for all purposes, even despite it being potential excludable

hearsay evidence.

There were no applicable hearsay objections by CalPERS to any testimony elicited by Respondent and
given by Respondent’s witnesses. There were no hearsay objections to testimony given by Respondent’s
mother. Furthermore, there was no hearsay objections to key documentary evidence offered by Respondent
and admitted into evidence by the Administrative judge. As such most, if not all documents (to wit:
Respondent’s Exhibits admitted into evidence during the hearing) and all of Respondent’s witnesses’

statements are admissible and can be considered for all purposes.

PROBATE CODE SECTION 21380

The proposed decision is not based on the correct controlling burden of proof. Respondent requested and
was granted judicial notice of the applicable statutory law relevant to the issues heard during the
administrative hearing. One of which was Probate Code section 21380, which creates a statutory presumption
of fraud when a donative transfer is made by and through a power of attorney. Generally, the burden of proof
during an administrative hearing is on the Respondent to show by a preponderance of the evidence that his/her
factual allegations are true. However, once established that an attorney in fact used a power of attorney form
to self-designate her or himself as the beneficiary, the burden of proof governing the hearing shifts. Pursuant
to Probate Code 21380, Marian Kubicek was burdened with the onus to prove by clear and convincing
evidence that her self-designation through the use of a power of attorney was not the product of fraud. Ms.
Kubicek did not proffer any such evidence. As such, the presumption of fraud stands and the questionable
beneficiary designations relied upon by CalPERS are invalid and without legal effect.

Marian Kubicek testified during the hearing that she did not live with Joseph Garcia prior to his
incarceration. She explained that she moved into Mr. Garcia’s home so that she could take care of household
tasks while he was serving time in jail. Ms. Kubicek also testified that she herself prepared and sent the SRI
torm to CalPERS, after signing it. It should be noted that not only did Ms. Kubicek sign as Mr. Garcia’s
spouse, she signed it as power of attomey for Mr. Garcia’s spouse. Assertions that were clearly false and
deceptive in light of other credible witness testimony given at the hearing.

Probate Code 21380 therefore applies, and placed the burden of proof on Ms. Kubicek by “clear and
convincing evidence” to show that naming herself as the lifetime beneficiary was not the product of fraud.
Ms. Kubicek failed to meet her burden of proof. Her only explanation and offer of proof was her own
testimony stating that Mr. Garcia wanted to provide for her and her son (to the exclusion of his own biological
child) which is more than questionable in and of itself, but was in fact controverted by the testimony of
Charlene VanAlstine (indicating that Ms. Kubicek bragged to her about screwing Mr. Gareia over by naming
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herself as his beneficiary and that there wasn’t a damn thing he could do about it; and that Mr. Garcia told
Ms. Vandlstine on a number of occasions that RESPONDENYT would be financially secure after his death as
she would receive his lifetime disability benefits), testimony of Diane Stewart (indicating that Mr. Garcia had
stated to her that RESPONDENT was his intended beneficiary both before and after the fraudulent
beneficiary designation was submitted to CalPERS and that she was shown the original IDR paperwork by
Mpr. Garcia and Ms. Kubicek’s name was nowhere included in if), testimony of Karen Olson (indicating that
Mr. Garcia told her RESPONDENT would be and was named as his lifetime disability beneficiary, and
showed her CalPERS forms with RESPONDENT’S name filled in as his beneficiary, not Ms. Kubicek’s),
testimony of Angela Berry (indicating that Mr. Garcia complained of fraud and/or forgery by Ms. Kubicek,
retained legal representation to address the situation and also testified that Mr. Garcia stated that
RESPONDENT was and had always been his intended beneficiary).

APPLICABLE PROBATE CODE SECTIONS

Notwithstanding the issue of fraud (perjury, false impersonation, and forgery) Probate Code Sections,
4264, 4462, and 4465, govern powers and scope of authority for durable and statutory powers of attorney.
Probate Code Section 4054, specifies the effective date of the applicable statute(s). The effective date of
January 1, 1995, “applies to all powers of attorney regardless of whether they were executed before, on, or
after January 1, 1995.” (Probate Code section 4054(a),)

Using either power of attorney form to modify or designate a beneficiary of a disability retirement plan is
precluded unless express written authority to do so is stated within the power of attorney form. (Prob.Code
section 4264(e)&(f).)

Express written authority is held to mean, a written statement without ambiguity. Black’s Law Dictionary
defines the term “express” as “Clear; definite; explicit; unmistakable; not dubious or ambiguous.” Express
Authority is defined as, “authority delegated to agent by words which expressly authorize him to do a
delegable act. That which confers power to do a particular identical thing set forth and declared exactly,
plainly, and directly with well-defined limits; an authority given in direct terms, definitely and explicitly, and
not left to inference or implication.” Black’s Law Dictionary 10" Edition. The written statement in each of
the powers of attorney (CalPERS Exhibits 3 & 4) is neither clear, definite, explicit, nor unmistakable.

The Administrative Law Judge and in turn the CalPERS Board have inexplicably ignored the legal
deficiency of the power of attorney forms due to the missing required “express” wording.

The written statement on the power of attorney forms, is as follows: “I, Joseph Garcia grant Marian

Davis who is my power of attorney the extended powers to accept and/or receive any of my property, in
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trust or otherwise, as a gift” (CalPERS Exhibit 3) and secondly “I, Joseph Garcia grant Marian Davis who
is my power of attorney the fextendeds| to accept and/or receive any of my property in trust or otherwise as
a gift.” (CalPERS Exhibit 4) Neither of which constitute an express authority as a matter of law. Express
language authorizing Ms. Kubicek to designate herself as a beneficiary of a CalPERS disability retirement
benefit is non-existent. Both written statements contained in the power of attorney forms are ambiguous.
Neither specifically mentions the power to “create,” “change,” nor “designate a survivorship interest nor
“designate” or “change™ a beneficiary designation. Neither hand written statement specifically includes a
reference to authority to self-designate oneself as a beneficiary of a CalPERS industrial disability retirement
account.

The statements refer generally to property and not specifically to retirement benefits nor a beneficiary
designation. The express language missing is wording to the effect that Mr. Garcia authorized Ms. Kubicek to
“change a beneficiary” or “name herself as a beneficiary” of his CalPERS disability retirement account. As
such the SRI form’s beneficiary designation by way of a power of attorney by the attorney in fact is mull and

void as it is not authorized under applicable statutory law.

Probate Code Section 4264, is applicable. It states, “An attorney-in-fact under a power of attorney may
perform any of the following acts on behalf of the principal or with the property of the principal only if the
power of attorney expressly grants that authority to the attorney-in-fact:...(e) Create or change survivorship
interests in the principal’s property or in property in which the principal may have and interest; and (f)
Designate or change the designation of beneficiaries to receive any property, benefit, or contract on the
principal’s death.” [emphasis added]. The specific wording required in a power of attorney form pursuant

to this code section is absent.

There is only one valid beneficiary designation that should be recognized and upheld. The beneficiary
designation signed by Mr. Garcia on February 24, 2015 (CalPERS Exhibit 8) naming Respondent as his
beneficiary. Respondent is and has always been Mr. Garcia’s intended beneficiary and more importantly the

rightful one to receive it.
Respondent urges this Board to

(1) declare the beneficiary designation(s) naming Marjan Kubicek, a.k.a., Marian Davis, a.k.a., Marian
Danforth invalid and without effect;
(2) declare the power of attorney form(s) used by Ms. Kubicek to self-designate to be statutorily

nsufficient;

.
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(3) declare Ms. Kubicek’s burden of proof by clear and convincing evidence overcoming the statutory
presumption of fraud was not met; and

(4) uphold the beneficiary designation signed by Mr. Garcia in February 2015 as valid, naming
Respondent as the rightful beneficiary of his lifetime monthly benefit.

Relevant and probative exhibits admitted into evidence at the time of the Administrative hearing are

attached for this Board’s review.

DATED: 3- ! 5 - 23 Respectfully Submitted by:

Karen D. Olson o r ehalf of Olson Garcia
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UNIEORM STATUTORY FORM POWER OF ATTORNEY
(California Frobate Code Section 4493 Prob }

NO'I'IGE THE POWERS GRANTED BY THIS DOCUMENT ARE BROAD AND SWEEPING THEY ARE
EXPLAINED IN THE UNIFORM STATUTORY -FORM POWER OF ATTORNEY ACT {CALIFORNIA.

W&MM

IF YGU HAVE ANY QUESTIONS ABOUT THESE POWERS, OBTAIN :
COMPETENT LEGAL ADVICE THIS DOCUMENT DOES NOT AUTHORIZE
ANYONE TO MAKE MEDICAL AND OTHER HEALTH-CARE DECISIONS FOR
YOU YOU MAY REVOKE HIS POWER OF ATTORNEY iF YOU LATER WISH

TODO SO

I, —"o £ P ;

{your name and address) appmnt
1y

m SSSu3
name and agdress of the person appointed, or of each person appointed if you

want to designate more than one) as my agent; (attorney-m-fact} to act for me 1n
any lawful way with respect to the following |n|t|aled subjects

LY

N
b R

T

- WA

GSTHES

TO GRANT ALL OF THE FOLLOWING POWERS, INITIAL THE LINE IN FRONT
o OF (N) AND IGNORE THE LINES IN FRONT OF THE OTHER POWERS -

TO GRANT ONE OR MORE, BUT FEWER THAN ALL, OF THE FOLLOWING
POWERS, INITIAL THE LINE IN FRONT OF EACH POWER YOU ARE

GRANTING - ",

TO WITHHOLD A'POIV‘}E'R. DO NOT INITIAL THE LINE IN FRONT OF (T YOU
MAY BUT NEED NOT, CROSS QUT EACH POWER WITHHELD
INITIAL K . X
(A} Real prc:perly transactions
(B) /Tangible personal property transactions
(Cy Stock a;id bond transactions
—_ (O c:ommodlty and oplon transactions
— (B Bankmg and cther financial institution transactions
Y ( Busmess operat:ng transactions

(G) Insurance and annuity transactions
—____(H) Estate, trust "and other beneficiary transactions
— C!auns:;and ibgation
A N ) Persdn?l'and' farmly maintenance

:
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‘E” () Benefi ls from soctal secunty, medicare, medicaid, or other

govemmenial programs. of el or military setvice
(L) Retrement plan transactions
(M) Tax matters
N) ALL OF THE POWERS LISTED ABOVE YOU NEED NOT INITIAL

ANY OTHER LINES IF YOU lNlTlAL LINE (N) -

l SPECIAL INSTRUCTIONS

ON THE FOLLOWING LINES YOU MAY GIVE SPECIAL INSTRUCTIONS
LINATING OR EXTENDING THE POWERS GRANTED TO YOUR AGENT
on; » ; S 3 i - kot

UNLESS YOU DIRECT OTHERWISE ABOVE, THIS POWER OF ATTORNEY
P 1S
| EFFECTIVE IMMEDIATELY AND WILL CONTINUE UNTIL IT S REVOKED

This power of attomey will continue to be effective even though | become
incapacitated

STRIKE THE PRECEDING SENTENCE IF YOU DO NOT WANT THIS POWER
OF ATTORNEY TO CONTINUE IF YOU BECOME INCAPACITATED
EXERCISE OF POWER OF ATTORNEY WHERE MORE THAN ONE AGENT
DESIGNATED

if | have desngnaied more than one agent, the agents are to act

NoONT -

IF YOU APPOINTED MORE THAN ONE AGENT AND YOU WANT EACH
AGENT TO BE ABLE TO ACT ALONE WITHOUT THE OTHER AGENT
JOINING, WRITE THE WORD "SEPARATELY" IN THE BLANK SPACE ABOVE
IF YOU DG NOT INSERT ANY WORD IN THE BLANK SPACE, OR IF YOU
INSERT THE WORD “JCINTLY", THEN ALL OF YOUR AGENTS MUST ACT
OR SIGN TOGETHER

| agree that any thed party who recewves a copy of this document may act under
it Revocation of the power of attorney 1s not effective as to a third party unti the

.. third party has actual knowledge of the revocation | agree to indemndfy the third
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CERTIFICATE OF ACKNOWLEDGMENT OF NOTARY PUBLIC

STATE OF CALIFORNI )
COUNTY OF "Del_ Marke . )

- On ’-\‘7_.2\ 201\ __ before me,
' areoq A hbe

{nere ngert name and title of the officer), personally appeared

< locegn Fag;._almmb G&rc.;’c.‘.

Ay ————
» who proved to me on the basis of satisfactory evidence to be the
person(y) whose name, subscnbed to the within instrument and

acknowledged to me thathe/she/hey executed the same n @iefherther
authorzed capacityies), and that by his/her/therr signature(d) on the instrument
the person(g), ar the sniity upon behalf of which the persani8) acted, executed
the instrument : ' _

I certufy under PENALTY OF PERJURY under the laws of the State of Caltforma that
the foregomng paragraph 1s true and correct - '

JANES M COOP
Comrussion 2 1834828
Hotary Public - Calfarma §

£ \ELY/ ool borte Canty
(Sea)  JomenntiySomn Eoimied 20)

$S my hand and official seal

' | ' EXHIBIT 3
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'ACKNOWLEDGMENT OF AGENT

BY ACCEPTING OR ACTING UNDER THE APPOINTMENT, THE AGENT
ASSUMES THE FIDUCIARY AND OTHER LEGAL RESPONSIBILITIES OF AN

AGEN’.F

M\m D o] \""‘3
{Typed or Pnnted Name of Agenf]

:‘L\Q%Lw&mv
[Signatire of Agent] [

PREPARATION STATEMENT

Th:s document was prepared by the following individual

13
-

Thmmmr:prﬂmlmonsorw&mxy crpmscrurphed asto the fitress of Uus form for any speaific m:orpmpou ifyou have -
‘ any gquestion, i 1salways best to conmull a quahificd attomey before using this or any legal documens
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CALIF.OiRNI&. GENERAL DURAELE POWER OF ATTORNEY

WNRTTT My

THE POWERS YOU GRANT BELOW ARE EFFECTIVE
EVEN IF YOU SECOME DISABLED ORINCOMPETENT

CAUTION A DURABLE POWER OF ATTORNEY IS AN IMPORTANT LEGAL DOCUMENT
BY SIGNING THE DURABLE POWER OF ATTORNEY, YOU ARE AUTHORIZING ANQTHER
PERSON TO ACT FOR YOU, THE PRINCIPAL BEFORE YOU SIGN THIS DURABLE POWER
OF ATTORNEY, YOU SHOULD KNOW THESE IMPORTANT FACTS YOUR AGENT
(ATTORNEY-IN-FACT) HAS NO DUTY TO ACT UNLESS YOU AND YOUR AGENT AGREE
OTHERWISE IN WRITING THIS DOCUMENT GIVES YOUR AGENT THE POWERS TO
MANAGE, DISPOSE OF, SELL, AND CONVEY YOUR REAL AND PERSONAL PROPERTY,
AND TGO USE YGUR PROPERTY AS SECURITY IF YOUR AGENT BORROWS MONEY ON
YOUR BEHALF THIS DOCUMENT DOES NOT GIVE YOUR AGENT THE POWER TO
ACCEPT OR RECEIVE ANY OF YOUR PROPERTY, IN TRUST OR OTHERWISE, AS A GIFT,
UNLESS YOU SPECIFICALLY AUTHORIZE THE AGENT TO ACCEPT OR RECEIVE A GIFT
YOUR AGENT WILL HAVE THE RIGHT TO RECEIVE REASONABLE PAYMENT FOR
SERVICES PROVIDED UNDER THIS DURABLE POWER CF ATTORNEY UNLESS YOU
PROVIDE OTHERWISE [N THIS POWER OF ATTORNEY THE POWERS YOU GIVE YOUR
AGENT WILL CONTINUE TO EXIST FOR YOUR ENTIRE LIFETIME, UNLESS YOU STATE
THAT THE DURABLE POWER OF ATTORNEY WILL LAST FOR A SHORTER PERIOD OF v %
TIME OR UNLESS YOU OTHERWASE TERMINATE THE DURABLE POWER OF ATTORNEY Q=

THE POWERS YOU GIVE YOUR AGENT iN THIS DURABLE POWER OF ATTORNEY WiLL %

CONTINUE TO EXIST EVEN IF YOU CAN NO LONGER MAKE YOUR CWN DECISIONS W
RESPECTING THE MANAGEMENT OF YOUR PROPERTY YOU CAN AMEND OR CHANGE =
THIS DURABLE POWER OF ATTORNEY ONLY BY EXECUTING A NEW DURABLE POWER

OF ATTPRNEY OR BY EXECUTING AN AMENDMENT THROUGH THE SAME FORMALITIES '
AS AN ORIGINAL YOU HAVE THE RIGHT TO REVOKE OR TERMINATE THIS DURABLE

POWER OF ATTORNEY AT ANY TIME, SO LONG AS YOU ARE COMPETENT

THIS DURABLE POWER OF ATTORNEY MUST BE DATED AND MUST BE
ACKNOWLEDGED BEFORE A NOTARY PUBLIC OR SIGNED BY TWO WITNESSES IFITIS
SIGNED BY TWO WITNESSES, THEY MUST WITNESS EITHER (1) THE SIGNING OF THE
POWER OF ATTORNEY OR {2) THE PRINCIPAL'S SIGNING OR ACKNOWLEDGMENT OF
HIS OR HER SIGNATURE A DURABLE POWER OF ATTORNEY THAT MAY AFFECT REAL
PROPERTY SHOULD BE ACKNOWLEDGED BEFORE A NOTARY PUBLIC SO THAT IT MAY
EASILY BERECORDED =

» - o, . *
YOU SHOULD EEAD THIS DURABLE POWER OF AYTORNEY CAREFULLY WHEN
EFFECTIVE, THIS DURASLE POWER OF ATTORNEY WILL GIVE YOUR AGENT THE RIGHT
TO DEAL WITH PROPERTY THAT YOU NOW HAVE OR MIGHT ACQUIRE iN THE FUTURE
THE DURABLE POWER OF ATTORNEY IS IMPORTANT TO YCU IF YOU DO NOT
UNDERSTAND THE DURABLE POWER OF ATTORNEY, OR ANY PROVISION OF iT, THEN
YOU SHOULD OBTAIN 'II'HE ASSISTANCE OF AN ATTORNEY OR OTHER QUALIFIED s
PERSON

-NOTICE TO PERSON ACCEPTING THE APPOINTMENT AS ATTORNEY-INFACT BY

ACTING OR AGREEING TO ACT AS THE AGENT (ATTORNEY-IN-FACT) UNDER THIS
POWER OF ATTORNEY YQOU ASSUME THE FIDUCIARY AND OTHER LEGAL
RESPONSIBILITIES OF AN.AGENT THESE RESPONSIBILITIES INCLUDE

1 THE LEGAL DUTY TQ ACT SOLELY IN THE INTEREST OF THE PRINCIPAL AND TO
AVOID CONFLICTS OF INTEREST

2 THELEGAL DUTY 70O KEél.'-' THE PRINCIPAL'S PROPERTY SEPARATE AND DISTINCT

] A ER Y

: : EXHIBIT 4
Page1of 8
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ANY OTHER PROPERTY OWNED OR CONTROLLED BY YOU YOIJ MAY NQT
TRAI'TSFER THE PRINCIPAL'S PROPERTY TO YOURSELF WITHOUT FULL AND
ADEGQUATE CONSIDERATION OR ACCEPT A GIFT OF THE PRINCIPAL'S PROPERTY
UNLESS THIS POWER OF ATTORNEY SPECIFICALLY AUTHORIZES YOU TO TRANSFER
PROPERTY TO YOURSELF OR ACCEPT A GIFT OF THE PRINCIPAL'S PROPERTY IF YOU
TRANSFER THE PRINCIPAL'S PROPERTY TO YOURSELF WITHOUT SPECIFIC
A JRIZATION IN THE POWER OF ATTORNEY, YOU MAY BE PRCSECUTED FOR
FRAUD AND/OR EMBEZZLEMENT IF THE PRINCIPAL IS 85 YEARS OF AGE OR OLDER
AT TIME THAT THE PROPERTY IS TRANSFERRED TO YOU WITHOUT AUTHORITY,
YOU MAY ALSO BE PROSECUTED FOR ELDER ABUSE UNDER PENAL CODE SECTION
388 IN ADDITION TO CRIMINAL PROSECUTION, YOU MAY ALSD BE SUED IN CVIL
COURT [ HAVE READ THE FOREGOING NOTICE AND I UNDERSTAND THE LEGAL AND
FIDUCIARY DUTIES THAT | ASSUME BY ACTING OR AGREEING TO AGT AS THE AGENT
{ATTORNEY-N-FACT) UNDER THE TERNS OF THIS POWER OF ATTORNEY

DATE ‘\' m/ i\

(srs: mﬁ} E OF AGENT) K .

_.777

{PRINT NAME OF AGENT)

- — = ¥, * am - —_—- - -

» .
-I L 1

CAI.IFORNIA GENERAL DURABLE POWER OF ATTORNEY
THE-POWE&S YOU GRANT BELOW ARE EFFECTIVE
EVEN IF YOU BECOME DISABLED OR INCOMPETENT
. .

NOTICE THE POWERS GRANTED BY THIS DOCUMENT ARE BROAD AND SWEEPING
THEY ARE EXPLAINED IN THE UNIFORM STATUTORY FORM POWER OF ATTORNEY ACT
iF YOU HAVE ANY QUESTIONS ABOUT THESE POWERS, OBTAIN COMPETENT LEGAL
ADVICE THIS DOCUMENT DOES NOT AUTHORIZE ANYONE TO MAKE MEDICAL AND
OTHER HEALTH-CARE DECISIONS FOR YOU YOU MAY REVOKE THIS POWER OF
ATTORNEY IF YOU LATER WISH TO DO SO THIS POWER OF ATTORNEY IS EFFECTIVE

. IMMEDIATELY AND WILL CONTINUE TO BE EFFECTIVE EVEN IF YOU BECOME DISABLED,

INCAPACITA'I'ED QR INCOMPE!‘ENT

(insert your name and address] appoint
[msert the name and address of the

AP Ag!
the fellowang mmaled sub]ecw

TO GRANT ALL OF THE FOLLOWING POWERS, INITIAL THE LlNE IN FRONT OF (N} AND
IGNORE THE ILINES IN FRONT OF THE OTHER POWERS

TO GRANT ONE OR MORE BUT FEWER THAN ALL, OF THE FOLLOW[NG POWERS,
INITIAL THE LINE IN FRONT OF EACH POWER YOU ARE GRANTING

r

EXHIBIT 4
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TO Wtﬁ'lHOLD A POWER 0o NOT INITIAL THE LINE IN FRONT OF IT YOU MAY, BUT
NEEDNOT, CROSS DUT EACH POWER WITHHELD

Nota if vou initial ftem A nr itam B, which foliow, a notarized signature will b requirsd on
behalf of the Prncipal

INITIAES ;

J {A] Real property transactions To !aase' sefl, mogage, purchase, exchange, and
acquire, and lo agree, bargain, end contract for the lease. sale, purchase, exchangs, and
acquisition of, and to accept, take, receve, and possgss any mterest in real property whatsoever,
on such terms &nd condibions, and undar such covanants, as my Agent shall deem proper, and lo
maintain, repair, tear down, alter, ‘rebuild, impeove manage meurs, mova, rent, laase, sefl,
convay, subject to hiens, morigages, and secunty deeds, and m any way or manner deal with all
or any pari of any interest m real property whatsoever, inc'uding specifically, but without bmstation,
reai property lying and betng situated in the State of California under such temms and conditions,
and under such covenants, as my Agent shall deem praper and may for all deferred payments
accept purchase money notes payable to me and secured by morigages or deeds to secure debi,
and may from time to ime collect and cancel any of sa:d notas, mortgages, secunty mterasts, or
daeds to securs dabt . !

{B) Tangible personal proper!y tmnsactmns To Ioase, sall, mortgage, purchass,
exchange, and soquire, and to agree, bémgain, and conhact for the leass, sale, purchass,
exchange, and acqinsthen of, and to accep!, 1ake, moewe, and possess any persoral property
whalsoever, tangible or intang:ble, or mierest thereto; on such terms and condilions, and under
such covenants, as my Agent shall desm proper. and to maintain, répair, improve, manage,
insure, rent, fease, sell, convey, subject to kens or mortgages, or to take any other secunty
nterests in said propeﬁywhmh are recogmzed under the Uniform Commercial Code as adepted
at that tme under the iaws of the Stale of Calforrsa or any apphicable siats, or otherwise
hypothecats {pledge), and in any way or manner des with ail or any part of any real or personal
properly whatscever, tangible or mtangible, or any interest therem, that | own al the tme of
axecuhon or may thereafter acquine, under such terms and conditions, and under such '
covenanis, as my A.gent shall deemn proper ’

{C) Stock and bond transactions To pumhase sell, exchange, surrender, assign,
redeem, vole at any meeting, or otherwise transfer any and all shares of stock, bonds, or other
securties in &ny business, assocation, corporation, parinarship, or cther legas entity, whether
pivate or puble, now or heréafier belonging to me

. ; ;
(G} Cnmmodtty and cption transactions |1-0 orgamize or continue snd conduct any
business which term inciudes, withaut mtatien, any farmmg. manufactunng, service, mmmng,
retaing or other type of busmess operation in any form, whether as a propnetorship, jomt
venture, partnership, corporauon trust or other legal entrty. operate, buy, ssll, expand, contract,
termunate or kquedate any business, direct, control, Supervise, manage or particpate n the
operation of any business and engage, compensate and discharge busness managers,
emp'oyees, agents, stiorneys, accountants and consultants, aad, in general, exercise all powers
w:tl;l resgad to business interasis and cperations whu:.h the pmncipal could if present and under
no disabiity

{E} Banking and other financia) mstntutton fransactions To rmake, receive, sign,
endorse, axecute, acknowledge, deliver and possess ichecks, drafis, bills of exchange, lettars of
credi, notes, stock certificates, withdrawal receipts and depost instruments relating to accounts
or deposits n, or certfidates of deposit of banks, savings and loans, credit unions, or other
irshiutions or associations  To pay all sums of money, et any urme or tmes, that may hereafter
be owing by me upon ary accaunt, bill of exchange, check draft, purchase, contract, nate, or’

! : ' EXHIBIT 4
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trade giCeptance made, executed, endorsed, accepted, and defivered by me or for me 1n my
name,tty my Agent To borrow from tirne to tme such sums of money as my Agent may deem
proper and executa promissory Rotes, secunty deeds or agreements, financing statements, or
other secunty instruments in such form as the lender may request and renew sand notes and
secunty instruments from tme (o tms in whole orm part  To have free access al any tme or

trmes fo any safs deposn box or vaull fo which | right have access

.

¥ (F} Business operating transactions To tonduct, engage in, and cthenvise transact
mﬁ of any and all lawful business ventures of whatsver nature or kind that | may nowor
hereafter be involved in . :

(G) Insurance and anmuity transactions To exercise or perform any act, power, duly,
nght, or cbligation, n regard td any contract of fe, accident, health, disabilty, bability, or other
typa of iIngurance or any combingtron of irsurancs, and to procure new or additonal contracts of
mnsurance for me and to designate tha benefitiary of same, provided, however, that my Agent
cannot designale umself or herself as benefimary of any such insurance contracts

{H} Estato, trust, and other bensficiary transactions To accept, receipt for,
exercss, release, refect, renounce, assign, disclam, demand, sue for, elaim and recover any
legecy, bequest, devise, gifi or other property interest or payment due or payable fo or for the
poacipal, assert any interest n and exercise any power over any frust, estats or property subject
to fidutary control, establish a revocable trust sclely for the benefil of the principal that terminates
at tha degth of the pancipal and s then distnbutable to the legal representative of the estate of
{the principal, and, in general, exercise all powers with respect Ip estates and trusts which the
principal could exercise if present and under no disability, provided, however, that the Agent may

- not make or change a will and may not revoke or emend a frust revocable ¢r emendable by the
prncipal or requre the trustee of any busi for the benefit of the prircipal to pay imcome or
pnncipal to the Agent unless specific authonty to that end is given

{ly Clasms and Iitigation To commenca, prosecuie, disconbnue, or defend 2il actons
or other legal preceedings touching my property, real or personal, or any part thereof, or touching
any matter n which i or my property, real or personal, may be in any way concemed  To defend
setlle, adjust, make allowanges, compound, submit to arbitration, and comprormise alf accounts,
reckenungs, claims, and demands whatscsver that now are, or hereafter shail be, pending
between me and any person, firm, comporation, or olher legal entity, m such manner and n ali
{espects as my Agent shall deem proper

{V) Personal and famlly mamtenance To hire accountants, attorneys at faw,
consuitants, clerks, physicians, nurses, agents, servants, workmen, and others and to remave

. them, and to appomt cthers in their place, and to pay and allow the parsons 50 employed such
salanes, wages, or other ramunarations, as my Agent shall deem proper

(K) Benefits from Social Secunty, Med:icare, Medica:d, or other governmental
programs, or military ssrvice To prepare, sign and file any claim or application for Socal
Secunty, unemployment or mifitary service benefits, sue for, settie or abandon any claims to any
benefit or assistance under any federal, state, local or forexgn statute or regulation, control,
deposit fr any account, collact, recsipt for, and take titis to and hold all benefits under any Social
Secunty, uremployment, mulitary service or other state, federal, local or foregn statuts or
regu'ation, and, in general, exercige al powers with respact to Social Secunty, unemployment,
milttary service, and governmenial benefits, meiudmng but not lvited to Medicare and Medicard,
winch the principal could exercise if present and under no disabiity

___{L) Retirement plan transactions To contrbute to, withdraw from and deposit funds
n any type o refirament plan-{which term includes, withou! imdaten, eny tex quatfied ar
nencualfied pansion, profit shanrg, siock bonus, employee savings and cther retirement plan,
mdivdual retrement account; defssred compensation plan and any other type of employee

* EXHIBIT 4
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beneﬁﬁian), se'ect and chaenge payment ophons for the prnopal under any retirement plan,
make roflover contributions from any relirement plan to other retirerrent plans or individual
relrement accounts, exercise all mvesimant powers available under any type of self-directed
retrement plan, and, m general, exercige all powers with respect to retirement plans and
retrament plan account batances which the pnncipal could if present and under no disebilty

iz

e (M) Tax matters  To prepars, Io make electons, 10 executa and to fite all tax, socal
secuntysunemployment nsurance, and wformational relums required by the laws of the United
Statesizor of any state or subdwsion thereof, or of anv foreign govemment, to prepare, to
execufe, and to fila &l other papers and mstruments which tha Agant shall thunk to be desirable or
necessary for safeguarding of me against excess or illegal taxation or agamst penalties mposed
for claimed victation of any law or other governmentai regulatien, and {o pay, to compronuse, or
to contest or to apply for rafunds in connection with any taxes or assessments for wiuch | am or
ma) hla

{N) ALL OF THE POWERS LISTED ABOVE YOU NEED NOT INITIAL ANY OTHER
IF YOU INITIAL LINE (N)

SPECIAL INSTRUCTIONS

ON THE FOLLOWING UINES,YOU MAY, GIVE SPECIAL INSTRUCTIONS LIMITING OR
EXTENDING THE POWERS GRANTED TO YOUR AGENT

) -
b=y && L X \
' r f

CTHER WICE O b qIET,

r

THIS POWER OF ATTORNEY IS EFFECTIVE IMMEDIATELY AND WILL CONTINUE UNTIL IT
1§ REVOKED

THIS POWER OF ATTORNEY SHALL BE CONSTRUED AS A GENERAL DURABLE POWER
OF ATTORNEY AND SHALL CONTINUE TO BE EFFECTIVE EVEN IF | BECOME DISABLED,
INCAPACITATED, OR INCOMRETENT -

l‘ - -
(YOUR AGENT WILL HAVE AUTHORITY TO EMPLOY OTHER PERSONS AS NECESSARY
TO ENABLE THE AGENT TO PROPERLY EXERCISE THE POWERS GRANTED IN THIS
FORM, BUT YOUR AGENT WILL HAVE TO MAKE ALL DISCRETIONARY DECISIONS {E YOU
WANT TO GIVE YOUR AGENT THE RIGHT YO DELEGATE DISCRETIONARY DECISION-
MAKING POWERS TO OTHERS, YOU SHOULD KEEP THE NEXT SENTENCE, CTHERWISE
iT SHOULD BE STRICKEN )

Authonty to Dolegate My Agent shall have the nght by wntten mstrument to dalegate any or all
of the foregoing powers involving discretionary dacision-making to any persen or persans whom
ST my Agent may select, but such delegation may be amended or revoked by any agent (inciuding

, EXHIBIT 4
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eny sn%esser) namsd by me who 15 scting under this power of atiomey al the tme of reference
[

{(YOUR AGENT WILL BE ENTITLED TO REIMBURSEMENT FOR ALL REASONABLE
EXPENSES INCURRED iN ACTING UNDER THIS POWER OF ATTORNEY STRIKE OUT THE
NEXT SENTENCE IF YOU DO NOT WANT YOUR AGENT TO ALSO BE ENTITLED TO
REASONABLE COMPENSATION FOR SERVICES AS AGENT }

Right 18 Compensation My Agent shall be entited to reascnable cormpansation for services
nar_;detgj as agent under thes power of atiomey
3 88/

(IF YOU WiSH TO NAME SUCCESSOR AGENTS, INSERT THE NAME(S} AND ADDRESS(ES)
OF SUCH SUCCESSOR(S) IN THE FOLLOWING PARAGRAPH )

Successar Agent if any Agent named by me shall dia, bacome mcoripstent, resign or refuse to
accept tha office of Ageat, | name the foliowng (each to act alone and sticcessvely, in the order
named) as successor(s) to such Agent '

Anne . -

Cholce of Law THIS POWER OF ATTORNEY WILL BE GOVERNED BY THE LAWS OF THE
STATE OF CALIFORNIA WITHOUT REGARD FOR CONFLICTS OF LAWS PRINCIPLES IT
WAS EXECUTED IN THE STATE OF CALIFORNIA AND IS INTENDED TO BE VALID IN ALL
JURISDICTIONS OF THE UNITED STATES OF AMERICA AND ALL FOREIGN NATIONS

[ am fully nformed 2s to all the centenls of this form and understand the full import of this grant of
powers to my Agent

I agree that any third party who receives a copy of this document may act under it Revocaton of
the power of attomey 1s nct effeciive as to a third party unitl the third party leams of the
revecaton |agree to indemnify the third party for any clamms that anse against the thurd pary
because of rellance on tis power of attomey

Signed tis 25 day of Agﬂ__l g ;o0

[Your Sceual Secun! Number]

CERTIFICATE OF ACKNOWLEDGMENT OF NOTARY PUBLIC

STATE OF CALIFORN
COUNTY OF . Thal Nk ¢
4
This document was acknowledged beforeme on _ & 38 3041 [Date) by
2 iegh Qg.,ﬁ aond bﬂg}& [name of principal}

< ‘ | EXHIBIT 4
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Re
fNotary Seal, f any] .

*

See Attached Califoria ™ Signaturs &f Notanal Officer
Al-Purposa Acknowladgment ¢ 4 )
:;: .o ' tary Pubrac}::r the Stzte of Calforrua
ol ) . My oxpres _3 Vale 0013
ACKNOVRLEDGMENT OF AGENT

8Y ACCEPTING OR ACTING UNDER THE APPOINTMENT, THE AGENT ASSUMES THE
FIDUCIARY AND OTHER LEGAL RESPONSIBILITIES OF AN AGENT

ﬁ
[Typed or Panted Name of Agent]

[Slgna& of Agenf) 6

- - e - - - mm ww = e - m—— - - ——— e o m— == - m—— e e
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LT N 4 DT T T A TR S

State of Cat'rfcrmag ' }
i~
County of e Macke

on_t 20 _2¢)t  before me, —JJemex th. CocR, aavreay Bublix, ) y

LA Cul™
)

personally appeared
[
i

N4

who proved to me on the basis of satisfactory evidence to
be the personig) whose neme(¥)(gire subscrbed to the
wilhin instrument and acknowledged o me that
{Ephefhay executed the same m KPhedheir authorized
: capecity(ies), and that by Kishestherr signaturefd) an the
instrument the person(g), or the eniily upon behalf of
which the persan(é) acted, execuied the instrument

- L]

JAMES BA coop'za.

Commlesion # 1834828 .. :

Notary Publt - Catornia - I certiy under PENALTY OF PERJURY under the laws
7 Dsi Narta County of the State of Califorua that the foregoing paragraph is

My Gomi Fxpires Fab 3 2013 true and correct
- WITNESS end official sesal j .
' ’ Signature 2 C%
Pizcp Notnry Seal Abova B.prature ol Notary
OPTIONAL

Though the informaticn below Is nol requred by lew, it may prove \aluable to persois relying on the document
and eeuld pravent freudulant ramoval and restfachmen bf tus form to arbther document,

Desenption of Attached Document

Tite er Type of Document el e oF M‘\#M
Decument Dale td a6. o1l Number of Pages ___ 1 po.q_;.-r
Signer(s) Other Than Named Above

.Capacity(les) Claimed by Signer{s)>- -** * ~ | ' /

Signer's Name _:ic_scgb_f}.gm;e_evﬂ\ “Signer’s Name
' : * O Indnadual

dvidual
£ Corparate Officer — (s}

1 Corparate Officer — Title{s)
0 Partrer— O Linted’ 11 General O Partner —[3 Limited/ 3 Gareral
£3 Atiorrey in Fact W

I Attomey 'n Fact
O Tustes . i O Trustee Top of twmb hora
[0 Guardianor rvalar '5 % D Guardan or Congervator
3 Other C§ £ Gther
7 - | 2 ia
 Signerls Hezésentmg ____,_,,_,__.I § Sgner ia Ftep#entmg —
/ 0 /

emrw&mw 9:!50 De&mm Poa.-.:zm "-mm CA mma-z-nz vnmmvmm.\uuyug Kem lsm‘r Rzmea-ca!‘m-ﬂaa 'm
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DECLARATION OF CHARLENE VANALSTINE

L, CharlengVanAlstine, have personal knowledge of the facts and circumstances as set forth herein,
and if called as a witness to testify, I could and would testify competently to the following:

L.

2.

10.

1.

In 2010 and 2011, I was a close and personal friend of both Marian Kubicek and Joseph Garcia.
Myself and my husband at the time, spent many hours on a weekly, if not daily basis, socializing
with Ms. Kubicek, Mr.. Garcia mdividually as well as with both of them together.

During that time Mr. Garcia made it abundantly clear that if anything were to happen to him, his
daughter Trinity Olson-Garcia would be set “for life” financially.

Mr. Garcia talked about it often because he seemed to believe that his heart condition gave him
limited tirne to live.

Mr. Garcia had a strong bond with his daughter, Trinity and made it known to everyone that she
was his priority and his pride and joy.

Mr. Gareila stated on multiple occasions that his retirement through CalPERS would go to his
daughter so that she would have the continued support she needed upon his death.

After Mr. Garcia had been in custody a few months, I was having a conversation with Ms.
Kubicek about Mr. Garcia and their plans after his release.

Ms. Kﬁbicek made it clear that she and Mr. Garcia were not going to be together after his release
from jail.

She then bragged about screwing him over with respect to his retirement.

She told me that she had changed his beneficiary designation, naming herself and her son,
Trevor, as the beneficiaries of Mr. Garcia’s retirement.

For whatever reasons, Ms. Kubicek thought that screwing over Mr. Garcia and ultimately his

daughter as well was funny and she actually laughed about what she had done.
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12. She stated that she knew that the change she had made to the beneficiary designation, naming
herself, was a permanent change and there wasn’t “a damn thing” that Mr. Garcia could do about
it.

13. I know for a fact, based on conversations I had with Mr. Garcia prior to him going to jail, that he
had designated his daughter, Trinity, as his beneficiary, and not Ms. Kubicek.

14. Based on my personal knowledge and my own observations, I believe Ms. Kubicek to be a
dishonest and very manipulative individual.

15. What she did to Mr. Garcia and his daughter is, in my opinion, evil.

I, Charlene VanAlstine, do hereby declare under penalty of perjury under the laws of the State of
California that the foregoing is true and correct.

DATED: F~3-2.0

D it oo 2 Loon Bt

Charlene Van Alstine
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DECLARATION OF DIANE STEWART

1, Diane Stewart, have personal knowledge of the facts and information stated herein. If called as a

witness, I could and would testify competently and truthfully to the following:

1.

10.

11.

12.

I am personally familiar with Joseph Garcia. We were involved in a close intimate relationship
from the fall 6f 2007 through the month before his passing in November of 2017. |
Despite separating the summer of 2010 and ultimately getting a divorce in-géc;gu‘;t gfg()l 1, Joe
and I remained close during the ten years or so that we knew each other.

We were continuously involved in an intimate physical relationship that overlapped his other
relationships, including his relationship with Marian Kubicek.

Joe Garcia and I started dating in the Fall of 2007, and eventually got married in May of 2009.
We had a love-hate relationship where we couldn’t stand to be apart for any considerable length
of time but couldn’t seem to live together peacefully cither.

From February of 2010 through the date Joe was taken into custody to serve his jail sentence, Joe
and I regularly spent intimate time together, at least once per month, if not more.

I’'m not proud of the fact that my continuing relationship with Joe always overlapped my other
relationships. There was just something about Joe and my relationship that neither of us could
let go of. We were drawn to one another, almost addicted to each other.

During the time we were together just prior to him going to jail, Joe talked a lot about his health,
his future and his daughter. Trinity was Joe’s entire world.

Joe mentioned on numerous occasions that when he died, Trinity would receive his disability
retirement benefits and she would be “set for life.”

Prior to Joe submitting his'industrial disability retirement application packet to the County for
approval, we went over the packet together.

No where in the application packet nor on the beneficiary forms was Marian Kubicek’s name
mentioned or listed in any manner.

I distinctly remember having a conversation with Joe about him naming only Trinity as his

retirement benefits beneficiary, while leaving his other daugﬁter Buergin out.
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~ 13. We discussed how upset 1 thought Courtney (Bueféiil’s mom) would be about it and even told

him that he had better check with Karen (Trinity’s mom),before he turned the paperwork like
that into the County. -

14. After Joe was released from jail in November 6f 2011; our int_imatefrelationship continued all the
way up to the summer preceding his passing. -

15. lI wasn’t surprised at all when he fold me that-Marian ended up in another relationship in August
of 2011, that she had taken all of his money out of his bank accounts, and that she had taken

some of his personal belongings when she moved out of his house.

~ 16. Long after his break-up with Marian, approximately early 2014 or mid-2014, Joe showed up at

my doorstep one day in a fit of rage. He was screaming.about how that “bitch” forged
paperwork and stole his retirement benefits.

17. The essence of his emotional rant was about him finding out through his PERS online account
that Marian Kubicek had taken Trinity off as a beneficiary and replaced Trinity with herself and
her son.- ' |

18. Joe was livid.- He even logged into-his PERS account on my computer to show me what he was
so upset about.

19. When he finally showed me his online account records on the computer screen, I understood why
he was so.upset. It clearly showed Marian Kubicek named as his lifetime benefit beneficiary and
not Trinity.

20. I also saw that Marian Kubicek was listed as Joe’s “Registered Domestic Partner.” Which
seemed to infuriate Joe all the more.

21. Talso saw in Joe’s PERS account records that Trevor Kubicek had been listed as Joe’s biological
son and was also named as a beneficiary to a one-time payment. I do not recall at this time what
the one-time payment was for nor the amount, but I do recall without a doubt that Trevor was
listed as Joe’s biological child. |

22. Joe-was so angry about what he had just discovered, that I had to tell him to quet down several

times so the neighbors wouldn’t think we were fighting between ourselves.
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23.

24.

25,

26.

27.

Based on the multiple discussions Joe and [ had about his retirement and about Marian, I can say
with absolute certainty that he would never have listed Marian as his lifetime beneficiary in place
of his (at the time) 5-year-old daughter. -

During the 2-3 months immediately prior to Joe being taken into custody to serve his jail time

‘(which T believe to be in May 2011), we began discussing the possibility of getting back together

and moving in together after his release.

Joe was trying to talk me into giving him another shot at a happily-ever-after with him, saying
things like I was the love of his life and that I just had to say the word and he would dismiss the
divorce. So, in was clear to me that his relationship with Marian was not that serjous and was not
going to last.

I don’t believe for a second that Joe knowingly allowed Marian to be added as his beneficiary.
Joe was always so proud of the fact that after his passing, Trinity would be well taken care of
financially.

When Joe discovered Marian was listed as a beneficiary on his retirement account, he appeared

to be genuinely surprised and he was clearly upset, to the point of being in a fit of rage.

I, Diane Stewart, do hereby declare under penalty of perjury under the laws of the State of

California that the foregoing is true and correct.

P =,
DATED: Q’:_Z ] §H }&ﬁ 3

Grosqud LA ABpus

(o) AnI-48+
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