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Attachment 2 provides a comprehensive summary and CalPERS’ proposed response to all
comments received.

Working After Retirement Appointments

Definition of Limited Duration

The Definition of “Limited Duration” is Effectively Unlimited

Comment 1.1:

One commenter stated due to the inclusion of extensions and exemptions, and the fact that
there is no upper limit of how many exemptions may be requested per appointment, an
appointment of “limited duration” can be indefinite.

Proposed Response:

While the proposed regulation does not specify a limit on the number of exemptions a
CalPERS-covered public employer (hereinafter referred to as employer) may request per
appointment, the proposed regulation sets standards and criteria the employer must meet to
extend the post-retirement appointment. CalPERS amended the standards and criteria in
response to the public comments received during the 45-day comment period, to continue to
take into account the differing business needs of the varying employers while requiring
employers to demonstrate efforts to conclude the post-retirement appointment. In addition to the
standards and criteria, the employer must satisfy all of the criteria each time the employer
extends the post-retirement appointment through the extension or exemption processes.

Alternatives
Comments 1.3, 2, 3, 4.1, 4.2:
Two commenters provided the following suggested amendments:
¢ Define “limited duration” as:
o0 Twelve consecutive months
o0 Forty-eight consecutive months

Three commenters stated that the current method of total hours (960 hours per fiscal year) that
a retiree can work per year is sufficient to define “limited duration” and should not be changed.
One of the commenters added that the 180-day wait period required by Government Code
section 7522.56(f) also helps to ensure that organizations plan to meet their future operational
needs without using the retired person.

Proposed Response:

CalPERS is rejecting the suggestions to change the definition of “limited duration” to either 12
consecutive or 48 consecutive months. The proposed definition as a limit of 24 consecutive
months per appointment aligns with Government Code section 19080.3, which states the State
of California may authorize limited term appointments up to a total duration of two years for
temporary staffing needs.

There is currently no definition of the term “limited duration.” The 960-hour limit for post-
retirement appointments is a separate limitation from the requirement that the appointment be of
limited duration.
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Definition of Appointment

Complexity of Overlapping Duties in Post-Retirement Appointments with the Same Employer
Comment 5.1:

One commenter stated that not allowing post-retirement appointments with similar or
overlapping duties with the same employer decreases post-retirement employment
opportunities for retirees and flexibility for employers to use retirees who possess specialized
skills.

Proposed Response:

Prohibiting overlapping duties between multiple post-retirement appointments with the same
employer is intended to ensure that the employer does not circumvent the extension and
exemption processes by appointing the retired person to a “new” post-retirement appointment
performing the same duties. The extension and exemption processes provide the employers the
flexibility to retain the retired person when needed to perform duties requiring specific skills.

A retired person can begin a new post-retirement appointment for the same employer if there
are no overlapping duties between the new post-retirement appointment and a previous post-
retirement appointment.

Clarification on Overlapping Duties

Comment 5.2:

One commenter asked for clarification on what would be considered overlapping duties. One of
the examples that the commenter gave comparing two appointments characterized the skills as
being the same, but the specific duties and projects assigned to each appointment as not
overlapping

Proposed Response:

Overlapping duties refer to specific duties that will be performed. For example, if an employer
appoints a retired person with specific skills in contracts and negotiations to negotiate one
bargaining contract and then appoints the same retired person to negotiate a different
bargaining contract, those duties would be overlapping.

Alternative

Comment 5.3:

One commenter suggested an alternative that allows overlapping duties between post-
retirement appointments for the same employer as long as there is a 12 month or longer break
between post-retirement appointments.

Proposed Response:

CalPERS is rejecting the suggested alternative. CalPERS interprets the applicable statutes to
mean a single post-retirement appointment utilizing the retired person’s skills to perform that
specific work of limited duration for that specific employer. The suggested alternative does not
limit how many post-retirement appointments the employer may initiate for the retired person or
require any standards and criteria to be met to initiate a new post-retirement appointment with
overlapping duties except for a 12 month or longer break. If the employer has a business need
for the retired person to continue utilizing the specific skills to perform work in the post-
retirement appointment, the employer must request an extension or exemption, as applicable,
receive its governing body’s, and for exemptions, CalPERS’ approval, and meet all of the
additional standards and criteria necessary to extend the post-retirement appointment. The
overlapping duties restriction, along with the 12-month time limit to request an exemption,
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reduces the risk of a post-retirement appointment continuing for an extended period of time and
circumventing the extension and exemption processes as required by the proposed regulation.

Extension and Exemption Process and Criteria

Lack of Transparency

Comment 1.2:

One commenter stated that for state post-retirement appointments, the Department of Human
Resources certifies by memorandum its approval of extension and exemption requests and can
potentially extend an appointment indefinitely without challenge or third-party evaluation.

Proposed Response:

State post-retirement appointment extension and exemption approvals by the Department of
Human Resources is consistent with the approval authority for waiving the 180-day wait period
as prescribed in Government Code section 7522.56(f)(2)(A) and effectuating past Executive
Orders impacting state post-retirement appointments in which the Governor directed individual
state employers to notify the Department of Human Resources of any waivers pursuant to the
applicable Executive Order. Further, the proposed regulation’s extension and exemption
approval requirement is stricter than the above-referenced statute. For the 180-day waiting
period, the individual state employer certifies the nature of the employment and that the
appointment is necessary to fill a critically needed position prior to the completion of the 180-day
waiting period, with the Department of Human Resources providing approval of the
appointment. For extending the state post-retirement appointment, the Department of Human
Resources must certify the reason the appointment needs to be extended and that the other
criteria are met. For exemption requests, CalPERS will be reviewing all of the documentation to
ensure the standards and criteria for the exemption are met and will determine whether to
approve or deny the exemption request. In addition, a report of exemptions granted will be
presented to the CalPERS Board and publicly available annually to increase transparency.

Too Restrictive

Comments 5.4, 6.1, 7.1, 8.1, 9.1, 10.1, 12.1, 13.1, 14.1, 15.1

Ten commenters stated that the exemption process was still too restrictive, stating that the 12-
month limited window following the expiration of the extensions restricts employers from
determining when they would be able to request exemptions for retired annuitants. One of the
commenters stated that more employers may try extending appointments to avoid losing the
specific skills that a particular retired person provides, even if the employer does not anticipate
needing that specific skill within 12 months of the appointment ending. Nine of the commenters
stated that the timeframe to request an exemption or when a retired annuitant appointment may
occur are not supported by Government Code section 21224. As a result, those commenters
request the removal of the 12-month window for requesting an exemption.

Proposed Response:

CalPERS is rejecting the suggestions to remove the 12-month window for requesting an
exemption. CalPERS amended the proposed regulation to provide a window for requesting an
exemption, as the initial proposed regulation required the employer to submit the request by the
end date of the second extension or last exemption. Adding a 12-month window to request an
exemption was in response to the feedback received during the 45-day comment period stating
that having to submit the request by the end date of the second extension or last exemption was
too restrictive. The 12-month window is a balance between providing employers more flexibility
on when they can submit the exemption request and providing a time limit for when the
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employer can no longer extend the post-retirement appointment, ensuring the post-retirement
appointment cannot resume at any time.

CalPERS interprets Government Code sections 7522.56, 21224, and 21229 to refer to a single
appointment of a retired person to utilize skills needed to perform work of limited duration. As a
result, if the employer needs a retired person’s skills to perform the same duties in a post-
retirement appointment beyond the initial 24 consecutive month period, two 12 consecutive
month extension periods, and any subsequent 12 consecutive month exemption period as
applicable, then there needs to be a time limit on when the employer may request an exemption
to ensure that the employer cannot resume the appointment at any time. It is the employer’s
responsibility to either transition the skills to another individual or request the exemption prior to
the time limit expiring.

Not Restrictive Enough

Comment 1.2:

One commenter stated that there are no standards to allow the Department of Human
Resources to determine whether a certification is warranted and the criteria are vague in the
absence of any standards. The commenter questioned how the Department of Human
Resources will know the reason the state employer provides is sufficient and stated that the lack
of standards means any reason would be deemed sufficient. The commenter further stated that
based on their reading of the proposed regulation, CalPERS has no discretion to impose its own
standards for evaluating the certifications.

Proposed Response:

Following the 45-day comment period, CalPERS amended the proposed regulation to increase
the rigor for extending appointments by adding additional criteria for the employer to meet to
extend the post-retirement appointment during the extension or exemption processes. The
proposed regulation requires certifications similar to those required under Government Code
section 7522.56(f). In addition to requiring the employer’s governing body to certify their
approval of the appointment extension and the reason the work required under the appointment
cannot be performed satisfactorily by non-retired employees, and for an exemption, that the
employer completed a recruitment and was unable to fill the position with that recruitment,
CalPERS added criteria requiring the employer’s governing body to certify the reason the
appointment needs to be extended and that a plan to transition the duties to a non-retired
employee or another retired person is in place. For exemptions, CalPERS added criteria
requiring the employer’s governing body to certify the reasons the transition plan was
unsuccessful or could not be implemented, another retired person could not perform the duties
required, and a recruitment was unsuccessful or could not be completed. As a result, the criteria
require the employer to provide a substantive response explaining its reasoning and show a
good faith effort that it tried to transition the duties or complete a recruitment. CalPERS will be
reviewing each exemption request to ensure the criteria are met, including the employer’s
explanation, and based on its review, CalPERS will determine whether the request is approved
or denied.

Alternatives
Comments 1.3, 4.3, 4.4, 16.4:
One commenter proposed an alternative to the number of extensions and the criteria for the
extension. The alternative is a one-time extension for up to twelve months. The proposed
alternative criteria and process include:

e The employer submits the written request directly to CalPERS
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e The request includes an explanation for the necessity of the extension, including
any supporting documentation to justify the request

e A copy of the request must be provided to the applicable bargaining unit

¢ The CalPERS Board makes a finding in a public meeting, after hearing public
comment on the request, that the request is reasonable and supported by facts
and circumstances.

Two commenters stated that having the first extension begin immediately following the end of
the 24 consecutive month period and the second extension begin immediately following the end
of the first extension shortens the extension period if the employer does not receive approval for
the extension before the end of the initial 24 consecutive month period. Both commenters are
proposing the extension time periods should not be continuous from the initial 24 consecutive
month period but rather begin when the employer completes the requirements of the extension.
In addition, one commenter stated that if this proposed change is not adopted, it could result in
employers having to hire contract staff, which usually costs more than hiring retired annuitants.

One commenter suggested allowing employers to request the exemption option of a continuous
extension if the appointment does not exceed 120 hours per fiscal year at the beginning of the
appointment instead of waiting until the 24 consecutive month period and two extension periods
conclude. The commenter stated that for appointments that require limited hours, having the
employer go through the administrative extension and following exemption processes is
unnecessary.

Proposed Response:

CalPERS is rejecting the proposed alternative to reduce the number of extensions from two 12
consecutive month extensions to one 12 consecutive month extension. During the 45-day
comment period, CalPERS considered all comments received and drafted the proposed
regulation to reflect the feedback received, balancing comments from all parties. The two 12
consecutive month extensions provide employers flexibility in addressing their own business
needs while the additional criteria for requesting an extension increases transparency in
explaining the reason the appointment needs to be extended and that a plan is in place to
transition the duties of the appointment to another individual. In regard to the proposed
alternative criteria and processes:

e CalPERS is rejecting the proposed alternative to have the employer submit the
written request for an extension directly to CalPERS, without submitting the
request to its governing body or the Department of Human Resources, as
applicable, first. The employer’s governing body or the Department of Human
Resources’ certification via resolution or memorandum are necessary to ensure
that they reviewed the criteria and determined the extensions and exemptions
are necessary. In addition, having the employer’s governing body, or the
Department of Human Resources for state post-retirement appointments,
approve the extension and exemption requests is consistent with the approval
process for employers to waive the 180-day waiting period in accordance with
Government Code section 7522.56(f).

¢ Regarding the proposed alternative to include an explanation for the necessity
of the extension, the proposed regulation already requires employers to state
the reason the appointment needs to be extended, as well as the reason those
duties cannot be performed by either non-retired persons (extensions and
exemptions) or another retired person (exemptions). Those two criteria require
the employer to demonstrate the necessity for the extension. CalPERS is
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rejecting the proposed alternative to require the employer to submit supporting
documentation to justify the request. If the employer’s governing body chooses
to require supporting documentation to justify the request, they may do so.

e CalPERS is rejecting the proposed alternative to require employers to provide a
copy of the request to the applicable bargaining unit. Similar to the operation of
Government Code section 7522.56(f), employers are not required to provide a
copy of the request for waiving the 180-day waiting period to the applicable
bargaining unit. In addition, a report of exemptions granted will be presented to
the CalPERS Board and publicly available annually to increase transparency.

o CalPERS is rejecting the proposed alternative to have the CalPERS Board
make a finding in a public meeting, after hearing public comment on the request,
on whether the request is reasonable and supported by the facts and
circumstances. The proposed regulation specifies standards and criteria that
must be met to extend the appointment. The proposed alternative to remove the
criteria and have the Board make a determination based on the facts and
circumstances presented to them at the public meeting does not provide any
standards or criteria for the Board to base their decision and reduces the rigor
that is included in the proposed regulation. In addition, during the 45-day
comment period, employers expressed concern regarding potential delays in
receiving CalPERS’ approval if the request was placed on the CalPERS Board
meeting agenda. To balance the concerns and need for rigor and transparency,
CalPERS set a 60-day time period for reviewing all exemption requests.

CalPERS is rejecting the proposed alternative to allow the extensions to be non-consecutive
and the extension period to be a full 12-month extension regardless of when the extension is
certified by the employer’s governing body. Nothing in the proposed regulation precludes an
employer from requesting an extension prior to the end of the initial 24 consecutive month time
period or end of the first 12 consecutive month extension to allow a retired person to be
available to serve in the post-retirement appointment as needed for the full 12 consecutive
months following the conclusion of the initial 24 consecutive month time period or first 12
consecutive month extension. The 48 consecutive month time period provides employers
flexibility to extend the post-retirement appointment twice if the retired person’s skills are
needed beyond the initial 24 consecutive month time period, while providing a definitive time
period for the appointment to conclude. Even if the employer decides to hire contract staff, if the
contract staff is a retired person who is receiving a pension benefit from CalPERS and performs
the same or similar work to the work the retired person performed as an active employee or
work performed by an active employee of that employer, an employer-employee relationship
may exist. As a result, the employment may be determined to be a working after retirement
appointment and subject to the working after retirement restrictions, including this proposed
regulation.

CalPERS is rejecting the proposed alternative to allow employers to request the exemption
option of a continuous extension if the appointment does not exceed 120 hours per fiscal year at
the beginning of the appointment instead of waiting until the 24 consecutive month period and
two extension periods conclude. The initial 24 consecutive month time period, along with the
two 12 consecutive month extension periods, give the employers an opportunity to utilize the
retired person’s skills and evaluate the business need for a continuous extension. Allowing an
employer to initiate a continuous limited hour post-retirement appointment (120 hours per fiscal
year) at the beginning of the appointment would indicate there is a more permanent business
need for the retired person’s skills than for a limited duration and would not require the employer
to re-evaluate the ongoing business need.
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Proposed Process Amendments

Comments 6.2, 7.2, 8.2, 9.2, 10.2, 12.2, 13.2, 14.2, 15.2:

Nine commenters proposed amending the proposed regulation to include a clause stating that if
the Board does not act within 60 days of receiving the request for exemption, the request will be
deemed approved. The commenters stated that inserting this clause into the proposed
regulation is necessary to guard against delays in the approval process.

Proposed Response:

CalPERS is rejecting the suggestion to include a clause stating that if the Board does not act
within 60 days of receiving the request for exemption, the request will be deemed approved.
The 60-day time period starts when CalPERS receives all required records that include
extension and exemption certifications, as applicable. If there are any missing documents,
CalPERS will contact the employer and the 60-day time period will not start until all documents
are received. While CalPERS is aware of the employers’ needs to have timely review and
approval of the exemption requests, including a clause for an automatic approval after 60 days
would not be prudent; CalPERS will review each exemption request along with all documents
submitted to ensure all criteria and process requirements are met. In addition, a report of all
approved exemptions will be presented to the Board at least annually. This report will provide
the Board and public a comprehensive list of all the exemptions that CalPERS reviewed and
deemed appropriate to approve. If a clause was added to automatically approve exemption
requests after 60 days, the Board and public would not be able to distinguish between which
exemptions were automatically approved and which were reviewed and approved by CalPERS.
The employer is responsible for ensuring the exemption request includes all of the required
certifications, the process is followed correctly, and the request is submitted timely to meet their
own business need.

Comment 16.3:

One commenter expressed concern with the public meeting certification process stating that it
was too administratively burdensome. The commenter stated that developing the mandated
resolutions and placing the resolutions on the board’s agendas are administratively
burdensome. The commenter is requesting that employers required to take a resolution for
approval to their governing body should instead have the same certification process as state
appointments, extensions and exemptions approved via memorandum.

Proposed Response:

CalPERS is rejecting the suggestion to allow employers with a governing body to use the same
certification process as state post-retirement appointments. The post-retirement appointment
extension and exemption approval process is consistent with the approval process for waiving
the 180-day wait period as prescribed in Government Code section 7522.56(f). To waive the
180-day wait period, the employer’s governing body must approve the appointment in a public
meeting.

Clarification of Criteria
Comments 6.3, 7.3, 8.3, 9.3, 10.3, 12.3, 13.3, 14.3, 15.3:
Nine commenters requested an amendment to proposed subparagraph (B) of paragraph (6) of
subdivision (a) to change:
o “will” to “shall” when referring to the board granting one of the exemptions
e ‘“applicable conditions” to “applicable certifications” for clarity stating that
“applicable conditions” could be interpreted to refer to something other than the
certifications
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¢ “met”’ to “made and submitted” to mandate the board approves the exemption
request if the certifications are made and submitted and not that the board will
grant an exemption if the applicable conditions are met.

Proposed Response:

CalPERS is rejecting all of the proposed amendments to subparagraph (B) of paragraph (6) of
subdivision (a). For consistent use of “will” versus “shall,” CalPERS will change “shall” to “will” in
paragraph (6), “The board will grant or deny the exemption request...” The suggestion to
change “applicable conditions” to “applicable certifications” would change the meaning of what
is required for an exemption. Stating “applicable conditions” is intended to include more than the
certifications that are included in the resolution, such as documentation for any previously
approved extensions or exemptions and ensuring the certifications are conducted in accordance
with the proposed regulation. Mandating that the Board approves the exemption request if the
certifications are made and submitted would circumvent CalPERS’ review process. CalPERS
will review each exemption request to ensure that all criteria and process requirements are met.
CalPERS has the authority to deny an exemption request if the criteria or process requirements
are not met.

Collective Bargaining Agreements

Clarification

Comment 5.5:

One commenter stated that per paragraph (4) of subdivision (b) of the proposed regulation, a
retired person would be ineligible for any subsequent post-retirement appointment with the
same employer. The commenter further stated that if an employer had multiple collective
bargaining agreements, whether “limited duration” was defined or not, the proposed regulation
as written would prevent that retired person from working in a different post-retirement
appointment for the same employer subject to any collective bargaining agreement.

The commenter suggests amending paragraph (4) of subdivision (b) to allow a retired person to
be appointed to a subsequent post-retirement appointment that is subject to a different
collective bargaining agreement and in a post-retirement position that has no overlapping duties
with the first post-retirement appointment with the same employer.

Proposed Response:

CalPERS is rejecting the proposed amendment. The intent of the proposed regulation was for
retired persons who serve in post-retirement appointments with durations provided by collective
bargaining agreements to be a single post-retirement appointment for that particular employer,
unless they had previously served in a post-retirement appointment under subdivision (a) of the
proposed regulation for that same employer. Once a retired person serves in a post-retirement
appointment with a duration provided by a collective bargaining agreement, that retired person
cannot serve in another post-retirement appointment for that same employer.

Temporary Upgrade Pay Appointments

Clarification of “Position/Classification”

Comment 5.6:

One commenter suggested that the term “position/classification” should be changed to only
“position” for clarity. The commenter stated that for some employers, “classification” is broad
and could cover many positions.
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Proposed Response:

CalPERS is rejecting the suggestion to change “position/classification” to only “position.” The
term “position/classification” is consistent with the term used in paragraph (3) of subdivision (a)
of section 571 of Title 2, California Code of Regulations. The use of “position/classification”
acknowledges that employers are not uniform in the use of the terms “position” and
“classification,” and some employers use those terms interchangeably.

Other Comments

Reporting Appointment End Dates to CalPERS

Comment 16.2:

One commenter expressed concern with the requirement to report post-retirement appointment
end dates to CalPERS as that would be administratively burdensome. The commenter identified
a scenario in which the appointment was expected to conclude in six months, but due to the
project being extended, the appointment concluded in nine months. In this scenario, the
commenter is requesting clarification on what would be required to extend the appointment end
date from six months to nine months from the appointment start date. As a result, the
commenter provided a suggested amendment to change the requirement from notifying
CalPERS of an appointment end date to notifying CalPERS of an appointment start date, which
would then be used to establish the 24 consecutive month period.

Proposed Response:

As addressed in Agenda Item 5a, Attachment 3a at the November 2022 Pension and Health
Benefits Committee, CalPERS is rejecting the suggested amendment to change the
requirement from notifying CalPERS of an appointment end date to appointment start date.
Having employers report the appointment end date to CalPERS is necessary to ensure the
employer and retired person are aware of the post-retirement appointment end date, reduces
the risk of an appointment exceeding the 24 consecutive month period without an extension or
the limit of any other extensions or exemptions, and increases transparency on when the
appointment is expected to conclude. If the appointment end date is six consecutive months
from the appointment start date and the employer needs to extend the appointment to nine
months, the employer would need to report the new end date to CalPERS. Since the
appointment is within the 24 consecutive month period, the retired person can continue working
in the post-retirement appointment while the employer updates the end date from six months to
nine months. For extension and exemption periods of 12 consecutive months, if the
appointment is within the 12 consecutive month period, the retired person can continue working
in the post-retirement appointment while the employer updates the end date from six months to
nine months.

Classification Exemptions from the Definition of Limited Duration

Comment 17:

One commenter requested an exemption from the scope of the proposed regulation for public
safety agencies.

Proposed Response:

As addressed in Agenda Item 5a, Attachment 3a at the November 2022 Pension and Health
Benefits Committee, CalPERS is rejecting the suggested amendment to exempt public safety
agencies from the scope of the proposed regulation. The proposed regulation interprets the
applicable statutes and is defining the term “limited duration,” and cannot exempt classifications
as the applicable statutes apply to all groups or classifications.
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Waiver of the Proposed Regulation During Emergencies

Comment 16.5:

One commenter requested CalPERS include a process for employers to request a waiver to
some or all of the requirements in the proposed regulation during a declared local or state
disaster emergency, public health crisis, or other emergency.

Proposed Response:

As addressed in Agenda Item 5a, Attachment 3a at the November 2022 Pension and Health
Benefits Committee, CalPERS is rejecting the suggested amendment to include a process for
employers to request a waiver to some or all of the requirements in the proposed regulation
pertaining to post-retirement appointments during a declared local or state disaster emergency,
public health crisis, or other emergency. The term “limited duration” is not used in the context of
emergency post-retirement appointments. In addition, CalPERS does not have the authority to
suspend statutory provisions. If the governor suspends the applicable working after retirement
statutes during a declared local or state emergency, then the proposed regulation will also be
suspended.

Union Dues or Retirement Contributions

Comment 18:

One commenter suggested that if a retired person is appointed into a position that a full-time
employee would be appointed into and the retired person works beyond a set number of hours,
which was not defined, then the retired person could pay dues to the appropriate union and
retirement contributions to CalPERS.

Proposed Response:

CalPERS is rejecting the suggested amendment to require the retired person that is appointed
to a temporary help position to pay dues to the appropriate union and retirement contributions to
CalPERS. CalPERS does not have the authority to require the retired person to pay dues to the
appropriate union or retirement contributions to CalPERS for the post-retirement appointment.

Consultant Cost Concerns

Comment 18:

One commenter expressed concerns regarding potential increase in costs to employers by
utilizing consultants instead of retired annuitants. The commenter suggested that at the federal
level, retired federal employees are not allowed to work as retired annuitants and often get hired
by private companies for their specialized skills and knowledge. Those retired federal
employees then work as consultants for the federal government using their specialized skills
and knowledge, increasing costs to the federal government.

Proposed Response:

If a retired person works for an employer as a consultant and performs the same or similar work
to the work the retired person performed as an active employee or work performed by an active
employee of that employer, an employer-employee relationship may exist. As a result, the
employment may be determined to be a working after retirement appointment and subject to the
working after retirement restrictions, including this proposed regulation.



Agenda Item 8b, Attachment 2
Page 13 of 85

General Language Changes
Comment 19:
One commenter provided the following suggested amendments to the proposed regulation:

Change the tense for the word “served” from past tense to present tense in
subdivision (a), paragraph (4) of subdivision (a), subdivision (b), and subdivision
(c)

Remove the (i) numbering in subparagraph (B) of paragraph (3) of subdivision (a)
and update accordingly, as well as in subparagraph (C) of paragraph (6) of
subdivision (a)

Change “certifies” to “certify” in current subparagraph (ii) of subparagraph (B) of
paragraph (3) of subdivision (a) to align with “Trustees”

Amend subparagraph (ii) of subparagraph (A) of paragraph (6) of subdivision (a)
to correct grammatical errors and clarity.

Divide the content in paragraph (8) of subdivision (a) into two subparagraphs for
clarity

Correct the sentence in subparagraph (B) of paragraph (3) of subdivision (c) as it
appears that the word “after” is missing following “position/classification” in the
second line.

Proposed Response:
In response to the suggested amendments:

CalPERS is rejecting the suggestion to change the tense for the word “served”
from past tense to present tense. The tense for the word is appropriate.
CalPERS is rejecting the format change of removing (i) in subparagraph (B) of
paragraph (3) of subdivision (a) and subparagraph (C) of paragraph (6) of
subdivision (a). The format structure is consistent with Government Code section
7522.56(f)(2).

CalPERS is rejecting the suggestion to change “certifies” to “certify” to align with
“Trustees.” The verbiage is consistent with Government Code section
7522.56(f)(2)(C).

CalPERS is rejecting the grammar suggestion in subparagraph (ii) of
subparagraph (A) of paragraph (6) of subdivision (a). The opening line is stating
what the second exemption option is as a continuation of subparagraph (A) and
is not a fragment. Subparagraph (i) further clarifies when the exemption starts,
that the exemption can be requested more than once, what is required to request
the exemption more than once, and the deadline for submitting a request for a
subsequent exemption.

CalPERS is accepting the suggestion to divide the content in paragraph (8) of
subdivision (a) into two subparagraphs for clarity.

CalPERS is accepting in part the suggestion to correct the sentence in
subparagraph (B) of paragraph (3) of subdivision (c). CalPERS is changing
“returning” to “who returned” following “position/classification” in the second line.

General Opposition

Comment 11:

One commenter stated that the proposed regulation is too restrictive and urged CalPERS to not
adopt the proposed regulations and allow local hiring decisions to be made at the local level.

Proposed Response:
A response is not required for general statements of opposition.
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General Comment

Comment 16.1:

One commenter stated that the amended language providing clarity to the definition of “limited
duration” and establishing an identifiable start date of post-retirement appointments are an
improvement from the initial proposed regulatory text.

Proposed Response:
A response is not required for this general comment.
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This section provides a copy of all of the comments received.
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experience they gained during their career, and perform that work for public agencies that are
located close to where they live, especially employers they worked for during their career. It’s
also uncommon for a retiree to gamer skills that are so broad in application that they apply to
multiple types of work that are “substantially different” or are portable enough to be needed by
multiple agencies within their geographic area.

From the perspective of a retiree, the proposed regulation is unnecessarily punitive for
those that want to utilize their skills to assist a single employer across multiple appointments during
their retirement in a way that already complies with the PERL, 1.e. an appointment under 960 hours
per fiscal year for an agency that requires their specialized skills, and i1s otherwise compliant.
While the CalPERS staff report on the proposed action (Exhibit B) did not include a discussion
of the difference between vacancy RA appointments, emergency RA appointments or skill
appointments, the report identified that more than half of all RA appointments already last less
than 24-months, with three quarters being less than 48-months, so the overall limitation to length
1s not at 1ssue here.

The implied constraint in the proposed language has to do with the requirement that further
post-retirement employment with the same employer must be for “substantially different” work,
which is not currently a requirement. It’s reasonable to assume that, at a minimum, this limits
retirees to using a specific skill set for an employer once, when connected to the rest of the
regulation. Specifically, that a retiree would only be able to work a single skill appointment as a
consecutive period, and any subsequent appointment must be at a different employer or for
“substantially different” work. Unless future work 1s “substantially different,” this has the result
of prohibiting retirees from performing their specialized work 1n a skill appointment no more than
once for a single employer, for the entirety of their retirement.

At this point, it should be noted that much of the intent behind CalPERS’ guidelines for
retired annuitants stems from the reasonable prevention of retirees “double-dipping” or receiving
a pension benefit, and full-time salary or work a schedule that would normally qualify them for
CalPERS membership. However, the legislative scheme behind the retired annuitant statutes have
generally been broadened over their history, from beginning with Governor appointees in 1955, to
a wider application and 30 working days in 1957, then 60 working days in 1969, then 90 working
days in 1979, finally culminating in the current threshold of 960 hours in 1989.

In fact, the last time the statute was substantially changed was to increase the working
hours 1n a single fiscal year from 720 to 960 under AB 1937 and AB 2363 in 1989. While AB
1937 focused on only increasing the hours from 720 to 960, AB 2363 sought to increase the hours
by the same amount, implement ongoing post-retirement employment education for retirees and
modifying the partial retirement program. The author of AB 1937 opined that “existing post
retirement employment limitations are too restrictive” (Exhibit C).
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As shown on the initial Bill Analysis, CalPERS’ staff position was to oppose AB1937.
Staff’s reasoning was that the threshold increase could entail “possible abuse of post-retirement
employment” because the “intent was to allow the employment of trained employees in times of
emergency or on special one-time assignments” and was not “to use retirees in place of regular
workers.” Those comments appear to refer to multiple one-time assignments from the perspective
of how an employer uses retirees, with no mention of restricting individual retirees to a single
appointment at a single employer for similar work.

The addition of “substantially different” work doesn’t provide a disincentive, from an
employer’s perspective, largely because if it makes practical sense for an employer to use a retiree
with special skills for a limited duration appointment, decreasing the pool of available retirees
doesn’t mean an employer will immediately turn to regular workers. It does, however, mean that
individual retirees can’t use their specialized skills as much as the current law allows. Moreover,
CalPERS’ staff report for the proposed regulation implies that retirees were not used for long
periods of time in place of regular workers. Again, CalPERS recognizes that most RA appointment
last less than 24-months, with the three-quarters lasting less than 48-months.

Ultimately, the CalPERS Board supported AB 2363, including the increase of hours, and
adopted a neutral position on AB 1937 (Exhibit D). As we now know, both bills were chaptered
and RAs were allowed to work up to 960 hours in a single fiscal year. But again, part of the stated
legislative intent of the last major change to the statute was to increase the hours because existing
limitations were perceived as too restrictive. To go back and restrict the types of appointments,
that would otherwise be compliant, is not consistent with past legislative intent.

It 1s also understood that this issue intersects with the importance of CalPERS’ designation
as a qualified plan under Section 401(a) of the Internal Revenue Code. However, the proposed
regulation only imposes new /imitations. It stands to reason that if the plan is currently in qualified
status 1n regard to post-retirement employment, then it would continue to be with or without the
proposed regulation including the requirement for appointments at the same employer to be for
“substantially different” work.

That being said, the type of work that seems the least affected here would be executive or
C-suite work that 1s portable enough to be applicable to many different employers. However, from
experience, we have seen that skill appointments are also commonly utilized for specialized work
performed by rank and file positions such as investigators, technicians, engineers, analysts, and
work that is generally only applicable to public services.

Those retirees without specialized executive experience will see the largest decrease in
post-retirement employment options from what is already compliant. While skill appointments
are not intended to be a consistent long-term solution for individuals supplementing their
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retirement income, there are many who do perform limited duration work from time-to-time
throughout their retirement. At a time when more and more public servants have limited options,
and for whom economic pressures due to inflation pose a constant threat, the proposed regulation
stands to punish those employees, beyond simply limiting a single skill appointment to 24 or 48
consecutive months.

As a common example, this creates new limitations on executive skill appointments. Take
the following hypothetical situation for instance, which is similar to situations we have seen in the
past: a previous city manager is retained in a skill appointment a few months after retiring to help
bring the newly hired city manager up to speed, because of the institutional knowledge that they
possess, which would otherwise be lost to the city (assuming all other criteria are met, such as the
180-day wait period waiver, etc.). The appointment lasts 6 months. Two years after that, the City
encounters a significant problem with a contract that took place while the first city manager was
employed. Despite the original city manager having specialized skills and knowledge to help the
city for a limited duration, they would be unable to work under a skill appointment subjected to
the proposed regulation, because the work would not be “substantially different.” As written and
because this would be a separate appointment, they could not do so even if they worked under
CalPERS’ presupposed common exception of less than 120 hours per fiscal year.

There are also many questions that come to mind, bome from actual situations we
commonly see. Concerning the second skill appointment, could it be allowed if the city requested,
and CalPERS approved, extensions for the original appointment for the 2-year period in between
when the work was needed, and would that be approved by CalPERS? What if the second skill
appointment was needed 4 years after the initial skill appointment? Is the “substantially different”
requirement reset if a member reinstates from retirement and retires again?

It 1s also unclear if the second appointment would be “substantially different” from the
first, if partially encompassed by the initial appointment. For example, the same city manager
being appointed to a second skill appointment, but one that aligned with the human resources
director position, because of their specialized skill and knowledge as it pertains to negotiations for
the city. That work is technically encompassed as part of their initial city manager skill
appointment and would not appear to be “substantially different.”

In all of the examples above, retirees are currently able to perform that work for
appointments lasting less than 24 or 48 months, as long as the appointment is otherwise in
compliance. While clarification on the time-limit for “limited duration” would be helpful for
employers and retirees alike, the curtailment of similar skill appointments at a single employer
seemingly contradicts the intent behind the sequence of legislative amendments and increases the
statutes complexity.
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Imposition of Additional Administrative Burdens and Complexi

Another additional requirement imposed by the proposed regulation is, because nearly half
of all skill appointments exceed 24 months, all skill appointments beyond that point require a
formal duty statement. Under the proposed section 574.1(a)(4)(A), a contracting agency’s
governing body must now take action to approve a resolution in a public meeting in order to extend
a skill appointment past 24-months. That resolution would need to include a reason why the work
cannot be performed “satisfactorily by non-retired employees.”

Relevant here, 1s that section 574.1(a)(6) only requires employers to retain these approvals,
and makes no mention of whether CalPERS would review such approvals. Meaning that, after a
skill appointment has been completed, an agency’s explanation of why non-retirees are unable to
perform the work “satisfactorily” could result in a compliance violation and bring the full
consequences of Gov. Code Section 21220, such as reinstatement, on the retiree. Since a definition
of “satisfactorily” in this context is not provided, it is unclear what qualifies in this regard. This
adds unnecessary complexity and risk to the law, and further constrains what 1s already allowed
under the statute.

Not only is the additional public approval cumbersome for governing bodies, but the
timeline governing the need for specialized work is not always accommodating, and this
unnecessary step may not only delay the appointment itself, but could prevent the work from being
done.® Completing specialized work timely or within a specific timeframe is a common impetus
for skill appointments in the first place, and a governing body may not be able to have a public
meeting with 1 or 2 months of knowing that the specialized work will need to continue.

Further, section 574.1(a)(6) 1s unclear concerning whether a duty statement would now be
required for all skill appointments or only for those requiring extensions past the initial 24 months.
In both circumstances, though, requiring a formal duty statement for all skill appointments i1s
another added constraint from what is currently allowed under the statute. It is unreasonable to
require agencies to approve a formal duty statement for all limited duration skill appointments
when the intent of the appointment focuses on a specialized skill and not a position. In fact,
CalPERS has regularly informed its contracting employers that extra help appointments cannot be
to any regular position of the employer. Thus, this requirement runs in direct conflict with the
intent of the statute. The context of Gov. Code Sections 21224 and 7522.56 is that the work would
not be on a full-time basis and does not require performing all duties of a given position.

In fact, the compensation limitation for skill appointments is based on a comparison to
“other employees performing comparable duties.” If the intent was to limit skill appointments to

6 See section 574.1(a)(5) concerning time counted towards extensions
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formal classifications with duty statements, it is reasonable to assume that the statute would have
specified that requirement. But, the language and context of the statute implies that there will be
situations where the work performed during a skill appointment would not directly correspond to
a formal position or classification’s duties, and in those situations, the compensation is still limited
to what 1s received by employees performing comparable work, not identical work.

Moreover, the duty statement requirement further limits the type of currently compliant
work that can be performed under a skill appointment. This is because skill appointments
sometimes encompass or incorporate duties of multiple positions or current duty statements within
the retired annuitants assigned work, because of their specialized skill.

In some cases, and to avoid running afoul of CalPERS’ retired annuitant rules, some
project-based work intended to be completed by an independent contractor is done by a retired
annuitant in a compliant skill appointment. This project-based work is unlikely to correspond to
a formal duty statement. A plain reading of the language implies that the usage refers to a formal
duty statement, but if the intent is not to reference a formal duty statement, but just an explanation
of duties performed during the skill appointment, the regulation should then clarify that point and
define the term “duty statement.”

These additional administrative actions for skill appointments will be a drain on public
resources as public agencies need to spend additional time not only completing the tasks, but
mterpreting the complexity within the proposed language.

Temporary Upgrade Pay

Again, the intent to provide an explanation for the use of “limited duration” in the definition
of TUP is going to be helpful for both contracting agencies and members. However, the proposed
language here also injects unnecessary complexity and excludes TUP work that is already
compliant and limited to 24 months.

The definition of an “appointment” here is also unclear and implies additional restrictions
to when this compensation can be compliant. It appears that the language only includes
compensation received for an employee’s appointment to a higher position or classification when
that upgraded position or classification was immediately subsequent to a permanent appointment
held by another individual.

Currently, TUP appointments less than 24 months can include situations where an
employee is appointed to an upgraded position or classification that was vacated for some time
due to budgetary concerns, illness, unforeseen separation, or difficulties in recruiting for that
position. Compensation for those appointments would not be compliant under the proposed
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regulation, since the appointment was not “immediately subsequent to a permanent appointment.”
Here, as above, the unnecessary definition can be removed and achieve the same result, 1.e. limit
appointments to 24 months and remove subsection (b)(1).

While rare, classic members with 3-year final compensation periods do hold TUP
appointments for more than 24 months due to unexpected events. Important to note here, is that
special compensation earned solely within an member’s final compensation period is not
compliant and excluded from calculations.” Because of this intersection, there are situations where
compensation for those TUP appointments would not be compliant under the proposed language
for members who have not received TUP before in their career, and end up receiving compensation
for a TUP appointment of less than 24 months which happens to fall entirely within their 36-month
final compensation period. The proposed regulation does state that time spent working in current
TUP appointments willnot count towards the 24-month limait, if the proposed language 1is adopted.
However, this language is clarifying in nature and, if applied retroactively, would make these
situations noncompliant and result in adverse benefit adjustments to impacted members.

In our experience, most TUP appointments are completed within 24-months, which is a
reasonable time-frame. But, we wanted to bring this implication to the Board’s attention so that
the proposed language is revised to ensure it is not applied retroactively. Alternatively, the time
limitation could be increased to 48 months, instead of 24 months, which is also consistent with the
emphasis on 48 months as it relates to skill appointments.

Conclusion

While we are familiar with the subject matter, the proposed regulation was not easily
understood and its application not immediately clear. The proposed regulation is unnecessarily
complicated. It is unlikely that contracting agencies will be able to decipher what constitutes a
compliant skill appointment under the proposed regulation in their normal course of work without
committing additional resources each time a retiree is appointed.

For the reasons above, we submit that the proposed regulation does not provide a clear
definition of “limited duration,” is overly complex, and further limits appointments which are
already compliant and within the proposed time limit. As such, we urge the CalPERS Board of
Administration to not approve the proposed regulation in its current form.

Ultimately, much of the expected confusion and negative impacts to retirees could be
avoided by removing the requirement for subsequent skill appointments at the same employer
being for “substantially different” work, removing the requirement for duty statements, and simply

7 See 2 CCR 571(b)(7).





























































































































