. CalPERS

Board of Administration

Agenda Iltem 8a4

February 14, 2023

Item Name: Proposed Decision on Remand — In the Matter of Accepting the Application for
Industrial Disability Retirement of JASON J. BEMOWSKI, Respondent, and CITY OF CHINO,
Respondent.

Program: Disability and Survivor Benefits Division

Item Type: Action

Parties’ Positions
Staff argues that the Board of Administration should adopt the Proposed Decision on Remand.

Respondent Jason J. Bemowski's (Respondent Bemowski) position is included in Attachment C,
if any.

Respondent City of Chino’s (Respondent City) position is included in Attachment C, if any.

Strategic Plan

This item is not a specific product of either the Strategic or Annual Plans. The determination of
administrative appeals is a power reserved to the Board of Administration.

Procedural Summary

Respondent Bemowski submitted an application for industrial disability retirement (IDR) based
on orthopedic (bilateral shoulders, back) conditions. CalPERS determined that Respondent
Bemowski was ineligible for IDR because he had been terminated from his employment.
Pursuant to the legal precedents set forth in Haywood v. American River Fire Protection District
and its progeny, Respondent Bemowski is ineligible to apply for IDR because his
employer/employee relationship has been severed and he has no right to reinstatement.

Respondent Bemowski appealed this determination and exercised his right to a hearing before
an Administrative Law Judge (ALJ) with the Office of Administrative Hearings (OAH). An initial
hearing was held on July 26, 2021; and a Proposed Decision was issued on August 26, 2021.

The Board considered the proposed decision, and on January 7, 2022, remanded the matter
back to the ALJ for the taking of additional evidence on the following issues: (1) whether
Respondent Bemowski’s inability to reinstate into his former job precludes CalPERS from
awarding an IDR regardless of the date that he submitted his IDR application; and (2) whether it
is appropriate to apply judicial precedent decided under the Judges’ Retirement Law to eligibility
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determinations under the Public Employees’ Retirement Law without citation to proper legal
authority. The hearing on remand was held on October 25, 2022.

A Proposed Decision on Remand was issued on January 9, 2023, affirming CalPERS’
determination and denying Respondent Bemowski’s appeal.

Alternatives

A. For use if the Board decides to adopt the Proposed Decision on Remand as its own
Decision:

RESOLVED, that the Board of Administration of the California Public Employees’ Retirement
System hereby adopts as its own Decision the Proposed Decision on Remand dated
January 9, 2023, concerning the appeal of Jason J. Bemowski; RESOLVED FURTHER that
this Board Decision shall be effective 30 days following mailing of the Decision.

B. For use if the Board decides not to adopt the Proposed Decision on Remand, and to decide
the case upon the record:

RESOLVED, that the Board of Administration of the California Public Employees' Retirement
System, after consideration of the Proposed Decision on Remand dated January 9, 2023,
concerning the appeal of Jason J. Bemowski, hereby rejects the Proposed Decision on
Remand and determines to decide the matter itself, based upon the record produced before
the Administrative Law Judge and such additional evidence and arguments that are
presented by the parties and accepted by the Board; RESOLVED FURTHER that the
Board's Decision shall be made after notice is given to all parties.

C. For use if the Board decides to remand the matter back to the Office of Administrative
Hearings for the taking of further evidence:

RESOLVED, that the Board of Administration of the California Public Employees' Retirement
System, after consideration of the Proposed Decision on Remand dated January 9, 2023,
concerning the appeal of Jason J. Bemowski, hereby rejects the Proposed Decision on
Remand and refers the matter back to the Administrative Law Judge for the taking of
additional evidence as specified by the Board at its meeting.

D. Precedential Nature of Decision (two alternatives; either may be used):

1. For use if the Board wants further argument on the issue of whether to designate its
Decision as precedential:

RESOLVED, that the Board of Administration of the California Public Employees’
Retirement System requests the parties in the matter concerning the appeal of Jason
J. Bemowski, as well as interested parties, to submit written argument regarding
whether the Board’s Decision in this matter should be designated as precedential,
and that the Board will consider the issue whether to designate its Decision as
precedential at a time to be determined.
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2. For use if the Board decides to designate its Decision as precedential, without further
argument from the parties.

RESOLVED, that the Board of Administration of the California Public Employees’
Retirement System, hereby designates as precedential its Decision concerning the
appeal of Jason J. Bemowski.

Budget and Fiscal Impacts: Not applicable

Attachments

Attachment A: Proposed Decision on Remand
Attachment B: Staff's Argument

Attachment C: Respondent(s) Argument(s)

Anthony Suine
Deputy Executive Officer
Customer Services and Support

Agenda ltem 8a4
Board of Administration
Page 3 of 3



	Board of Administration
	Agenda Item 8a4
	Parties’ Positions
	Strategic Plan
	Procedural Summary
	Alternatives
	Budget and Fiscal Impacts: Not applicable
	Attachments





Accessibility Report





		Filename: 

		Agenda Item.pdf









		Report created by: 

		



		Organization: 

		







[Enter personal and organization information through the Preferences > Identity dialog.]



Summary



The checker found problems which may prevent the document from being fully accessible.





		Needs manual check: 0



		Passed manually: 2



		Failed manually: 0



		Skipped: 1



		Passed: 28



		Failed: 1







Detailed Report





		Document





		Rule Name		Status		Description



		Accessibility permission flag		Passed		Accessibility permission flag must be set



		Image-only PDF		Passed		Document is not image-only PDF



		Tagged PDF		Passed		Document is tagged PDF



		Logical Reading Order		Passed manually		Document structure provides a logical reading order



		Primary language		Passed		Text language is specified



		Title		Passed		Document title is showing in title bar



		Bookmarks		Passed		Bookmarks are present in large documents



		Color contrast		Passed manually		Document has appropriate color contrast



		Page Content





		Rule Name		Status		Description



		Tagged content		Passed		All page content is tagged



		Tagged annotations		Passed		All annotations are tagged



		Tab order		Passed		Tab order is consistent with structure order



		Character encoding		Passed		Reliable character encoding is provided



		Tagged multimedia		Passed		All multimedia objects are tagged



		Screen flicker		Passed		Page will not cause screen flicker



		Scripts		Passed		No inaccessible scripts



		Timed responses		Passed		Page does not require timed responses



		Navigation links		Passed		Navigation links are not repetitive



		Forms





		Rule Name		Status		Description



		Tagged form fields		Passed		All form fields are tagged



		Field descriptions		Passed		All form fields have description



		Alternate Text





		Rule Name		Status		Description



		Figures alternate text		Passed		Figures require alternate text



		Nested alternate text		Passed		Alternate text that will never be read



		Associated with content		Passed		Alternate text must be associated with some content



		Hides annotation		Passed		Alternate text should not hide annotation



		Other elements alternate text		Passed		Other elements that require alternate text



		Tables





		Rule Name		Status		Description



		Rows		Passed		TR must be a child of Table, THead, TBody, or TFoot



		TH and TD		Passed		TH and TD must be children of TR



		Headers		Passed		Tables should have headers



		Regularity		Passed		Tables must contain the same number of columns in each row and rows in each column



		Summary		Skipped		Tables must have a summary



		Lists





		Rule Name		Status		Description



		List items		Passed		LI must be a child of L



		Lbl and LBody		Passed		Lbl and LBody must be children of LI



		Headings





		Rule Name		Status		Description



		Appropriate nesting		Failed		Appropriate nesting










Back to Top

