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Public Comments and Responses

The following 36 Comments were received from the Public and CalPERS
responses were provided. The initial 45-day written comment period for the
proposed regulatory action began on May 30, 2014, and closed on July 14, 2014.
Comments #1 and #2 were received prior to the Public Comment period.
Comments #35 and #36 were received after the Public Comment period.
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2. Dave/Linda Quinby

From: Dave/Linda Quinby [mailto:quinby?2@att.net] Sent: Tuesday, May
06, 2014 4:30 PMTo: Nutley, ChristinaCc: Nutley, ChristinaSubject:
Temporary Upgrade Pay Regulation

Ms Nutley,

Thank you for providing your email address since the
pepra_regulations@ca.calpers.gov address failed. | googled your
name and found your email address with the underscore (instead of
the dot) after Christina so I’ve copied you with that address as
well.

A recent article in our local newspaper indicated that CalPERS is
considering allowing “temporary upgrade pay” to be included in
calculating pensions. My wife and | are most strongly against this.

Although including “temporary upgrade pay” in the pension
calculation may appear reasonable on the surface, it must be
considered in light of the previous misguided increases to
retirement benefits. These have created an unsustainable pension
system; no private employer could continue in business under a
similarly generous system. The impact of the 50% retroactive
retirement increase granted in 1999 far outweighs any need or
obligation to make any additional changes that increase

pensions. Allowing “temporary upgrade pay” to be included will
result in more gaming of the system. Favored employees who
plan to retire will be gifted with temporary upgrades as simply
another way to spike their retirement pay. It was sensible when in
2012 you limited pensionable compensation, blocking the use of
overtime and/or unused vacation and sick leave to spike late-career
compensation and thus pensions. Please don’t negate the benefit
of those changes.

| previously worked for the Federal government in Personnel (now
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HR). | was regularly asking supervisors if, when they were
approving some special benefit for any employee, they would still
be approving it if even a small portion of that benefit were being
taken out of their own salary. Just because the too-often-invisible
taxpayer is the one on the hook for these pensions doesn’t mean
you don’t have to consider where the money comes

from. Government agencies should be just as responsible in
assigning benefits as a for-profit company.

David & Linda Quinby
2551 Ingleton Ave, Carlsbad, CA 92009
(760) 931-9789
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3. Chris Orman, North County Fire District

From: Chris Orman [mailto:c5200@ncfpd.org]

Sent: Monday, June 09, 2014 8:35 AM

To: PEPRA Regulations

Subject: Written Comment on Proposed Regulatory Action

Anthony Martin, Regulation Coordinator
California Public Employee’s Retirement System
P.O. Box 942702

Sacramento, CA 94229-2702

RE: Proposed Regulatory Action on Section 571.1
Dear Mr. Martin,

The list of Special Assignment Pays includes “Paramedic Coordinator Premium” but
does not include a general EMS Coordinator Premium. In the past few years local EMS
Agencies have taken a more regulatory role and have required agencies to manage their
EMS training, documentation, background checks, inoculations, medical clearances,

etc. Almost every agency has somebody in the position of EMS coordinator to act as
liaison between the agency and the EMS Agency. This position is responsible to meet all
the requirements of the EMS Agency as well as local and state laws. The position of
EMS Coordinator should be added to the premium pay list.

On a related note, our agency does not pay premiums. We use overtime as the incentive
for work above and beyond the regular shift. Overtime used in this sense should be
counted.

Thank you for your consideration in this matter.
Sincerely,

Chris W. Orman, Fire Chief

North County Fire District

11200 Speegle Street
Castroville, CA 95012
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4. Ron Cottingham/Amy Brown (Submitted through GOVA)

From: Ron Cottingham <roncottingham@cox.net>
Date: June 10, 2014 at 8:27:49 AM PDT

To: Amy Brown <abrown@Ilawpolicy.com>
Subject: Re: Happy Early Alert Day

Hi Amy,

I was looking specifically for some input into the proposed regulations being
promulgated by CalPERS to codify pensionable compensation (premium pay/special
assignment pay). | have reviewed the regulations and believe both fire and LE did pretty
well. 1 was hoping you had reviewed the regs so I could get your input. | have some
questions:

Extradition Officer Premium reads that it applies to an officer that returns a person to
another jurisdiction, but does not state it will cover an officer that is sent to retrieve a
person to bring back to their own jurisdiction. The Fugitive Officer Premium could be
considered to cover this; however, in some departments the fugitive officer detail is more
focused on pursuing parolees at large or high value warrant subjects. they don't exactly
do extraditions.

Aircraft/Helicopter Premium covers the pilot, but not the assigned observer. They have a
category for Flight Time Premium; however, it can be interpreted that you only get this
pay while actually flying.

Fire Investigator is covered. A Bomb Arson Tech/Detective could be covered under the
Hazard Premium; | am not positive. OR some of these categories could be covered under
the ubiquitous "Detective Division Premium"

Those are some of my concerns, but | would value your analysis.

Thank you,
Ron

RON COTTINGHAM
roncottingham@cox.net
442.888.2035 - Mobile

"The ends you serve that are selfish will take you no further than yourself; however, the
ends you serve that are for all, in common, will take you into eternity." -Marcus Garvey



Agenda Item 5 — Attachment D
Page 11 of 102



Agenda ltem 5 — Attachment D
Page 12 of 102

does specify the crew, which includes the observer. This pay would be reportable
for the co-pilot and crew on any work related missions.

Lastly, the Bomb Arson Tech/Detective classification as it is written wouid be
covered under the Hazard Premium. Bomb and SWAT are typically reportable
under Hazard Premium. CalPERS will work with contracting agencies to add the
“hazardous activities” language to any Memorandums of Understanding in order
to achieve transparency and compliance with CalPERS goveming laws.

We appreciate and value your input. The Board of Administration of CalPERS
will hold a public hearing to openly discuss these and all other comments
submitted regarding the proposed regulation. The public hearing for this matter
is scheduled for 9:30 a.m. on August 19, 2014. A copy of the public hearing
notice has been included for your reference.
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5. Patrick Whalen, CASE General Counsel

June 11, 2014

Anthony Martin, Regulation Ceordinator

. California Public Employees® Eetirement System
P.O. Box 942702
Sacramento, CA 94220.2702

Dear Wr. Martin:

I am writing on behalf of California Attorneys, Administrative Law Judges and Hearnng Officers
in State Employment (*CASE"), the exclusive representative for State Bargaining Unit 2, 1o
comment on the proposed regulation regarding pensionable compensation.

The proposed regulation {Title 2 CCR & 571.1) sets forth, in subdivision (a), a definition of
“pensionable compensation.” Then, in subdivision (b), the regulation sets forth a lengthy list of
all of the various types of incentives, premiums and other types of compensation that are
“pensionable.” Subdivision (c) sets forth categorics of payments that are not pensionable.

Mowhere in the list in subdivision (k) is there any mention of the 5% pay differential received by
Unit 2 Administrative Law Judges (“ALIJs"™) upon completion of Mational Judicial College
Training, even though it would appear to meet all the criteria of subdivision (a). By way of
reference, our MOU provides, in Section 3.11.A, as follows:

3.11 National Judicial College Differential

A, Employees in classes enumerated in Section E (below) who complete an equivalent

judicial education currieulum shall receive a monthly differential of five percent (5%6)

of their salary. The differential shall be considered compensation for purposes of

retirement.

{(Emphasis added.) This differential has been on the books for at least a decade and the MOU
provision has been unchanged in various successor MOUs. It is my understanding that virtually
every ALJ attends the Mational Judicial College within a few months of being hired, and thus
virtually every ALJ regularly receives the differential.

[ have besn communicating with CalPERS staff on this issue, and they have indicated that they
believe that the National Judicial College differential is included within the “Educational
Incentive™ category which appears in subdivision (b)2) of the proposed regulation. However,
the definition of that broad category is broad and does not clearly state that it applies to the one-
weel training program that our judges attend. Specifically, the proposed language states, in

pertinent part:

1231 | Street » Sujte 300 « Sacramento + California 95814
BOO-G09-6633 # = 916-669-4200 » fa: 916-669-4199 » omail caseBcalattorneys.org * Wwob wWww.calattorneys.org

g
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6. Jai Sookprasert, Assistant Director of Governmental Relations,
California School Employees Association

June 19, 2014
California
h_dlﬂﬂl Anthony Martin, Regulation Coordinator
E;I'E}i."li}':n'{'l._‘ﬂ California Public Employees' Retirement System
Association  P-O. Box 942702

Sacramento, California 94229-2702

Dear Mr. Martin:

The California School Employees Association (CSEA), AFL-CI10, supports the
proposed regulations under Section 571.1 to further clarify Pensionable
Compensation, to conform to AB 340, the Public Employees’ Pension Reform
Act (PREPEA) of 2013,

Specifically CSEA supports the concept that temporary pay should be
st co pensionable. This is not an unearned increase in benefit because the member paid
into CalPERS while working out of class. This is a routine situation that occurs
often when employees et sick or injured and are on long term leave. The
employee is entitled to their job when they return, This is not a spiking situation.
Moreover, they typically do not retire based on this period, so it benefits the fund,
not the member.

For this reason, we urge the CalPERS Board of Administration 1o support and
adopt the staff recommended regulations for pensionable compensation.

If you have any questions regarding this matter please contact me at (916) 329-
3623,

Sincerely,

Ia I
Jai Sookprasert
Assistant Director of Governmental Relations

ce: Members, CalPERS Board of Administration
Amne Stausboll, Chief Executive Officer, CalPERS
Dave Low, Executive Director, California School Employees Association

J5cL

4VI08_1HETIREMENTPERS BENET

Chiir wadssione: To snprove Hthe Tves of our wiembers, students and comnunity,
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7. John Gross, City of Long Beach

City of Long Beach Final 6/25/13

Comment on Proposed Regulations

Proposed Adoption of Article 4, Section 571.1 of Chapter 2 of Division 1 of Title 2 of the California
Code of Regulations

The April 16, 2014 regulations (Article 4) seem generally consistent with the intent of PEPRA and pre-
existing regulations. Howewver, Long Beach respectfully requests the Board consider the following
modifications:

1L

Explicitly add a definition of “Normal Monthly Rate of Pay” and define the term as equal to
“Base Pay”

If thiese terms are not explicitly defined to be identical, we have a concern that at some future
point, these twoterms will have different definitions creating a new opportunity forincreased
systems complexity (to further add to CalPERS already highly burdensome administrative
reguirements) and to potentially allow higher pensions through yet more earnings being
considered pensionable and subverting PEPRA. While CalPERS staff has informally tells us these
twoterms are synonymous, this issue can be eliminated by the Board defining the terms as
equal. The current draft regulation leaves it uncertain.

Remove temporary upgrade pay as pensionable for PEPRA employees.

While there are arguments for both sides as towhether upgrade pay should be pensionable,
the preponderance of evidence indicates that the legislative intent was likely to exclude it, AND,
if it remaininclueded as pensionable, it will likely give the CalPERS Board the appearance of
purposefully trying to get around pension reform and support the spiking of pensions.
Temporary upgrade payis better excluded from PEPRA pensionable earnings because:

a. PEPRA specifically excludes “any one-time or ad hoc payments made to a member.” Itis
therefore clear that if a paymentis done once or ad hoc, itis not pensionable. A
temporary upgrade clearly meets this definition:

i. Because byboth definition and the name itself, “temporary upgrade pay” is of
limited duration, it gualifies as "one-time”. This type of payis not typically
repeating as are some of the special or skill pays.

ii. Since, by its nature, the temporary upgrade is for a specific positionin a specific
situation, itis alsoad hoc — it solves a particular, singular issue of limited
duration.

b. Temporary upgrade is clearly a wayinwhich pensions can be made higher than they
otherwise should be. Inaddition, because of the temporary nature, thereis no real
opportunity to fund the resulting pension increase from employer and employee
contributions of that salary component. Tonot address this clearly gives the
appearance, atthe least, of attempting to bypass PEPRA and re-institutionalize some of
the very things PEPRA tried to fix.

. Employees ina temporary higher position do not necessarily and probably don't fulfill al
the normal reguirements of a position. They may just be the best available under the ad
hoc and one-time circumstances. The likely fact that theyare not performing the full
job does not mean that there is a formal split of the jobto multiple people that a
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City of Long Beach Final 6/25/13

CalPERS audit can detect. Mostlikely, it just means that some aspects of the position
may not get done or are guietly done by others, e.g., supenvisors. There is no way for
CalPERS to audit or detect this.

d. ltis probably a fact that the temporary upgrade can be and sometimes is abused —that
is, on occasion, people are kept in a temporary position too long when they should be
made permanent. But there is no evidence of significant misuse. Inany event, possible
isolatedissues of this nature, are not a sufficient reason to perpetuate one of the
perceived significant abuses of pension plans, particularlyinlight of PEPRA whichis
intended to reduce problems, not perpetuate them.

Submitted as comments on the above proposed regulation, via email on6/25/14 to
PEPEA Regulations@CalPERS.CA.GOV by the City of Long Beach Finance Director, John Gross
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P.O. Box 942709
Sacramento, CA 94229-2709

ERS TTY: (877) 249-7442
CalP 888 CalPERS (or 888-225-7377) phone + (916) 795-4166 fax
www.calpers.ca.gov

California Public Employees’ Retirement System
Customer Account Services Division
A

July 25, 2014

John Gross, Director of Financial Management
City of Long Beach

333 West Ocean Bivd.

Long Beach, CA 90802

Dear Mr. Gross:

The California Public Employees’ Retirement System (CalPERS) received your
e-mail dated June 25, 2014, regarding the proposed Pensionable Compensation
regulation in which you expressed concerns about the inclusion of Temporary
Upgrade Pay.

You also suggested the exclusion of all other items other than base pay and the
clarification if CalPERS considers the term “normal monthly rate of pay” to be
synonymous with “base pay”.

We appreciate and value your input. The Board of Administration of CalPERS
will hold a public hearing to openly discuss these and all other comments
submitted regarding the proposed regulation. The public hearing for this matter
is scheduled for 9:30 a.m. on August 19, 2014. A copy of the public hearing
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8. Christopher McKenzie/Alicia Lewis, League of California Cities
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9. Chris Jeffers, City of Glendora

116 East Foothill Blvd., Glendora, California 91741
www ci.glendora.caus

Tune 27, 2014

Anthony Martin
Regulation Coordinator
CalPERS

P.O. Box 942702
Sacramento, CA 94229

RE: Comments on “Pensionable Compensation™ Regulations
Dear Mr. Martin:

The City of Glendora respectfully submits these comments on the proposed regulatory action of
CalPERS regarding Section 571.1 of Chapter 2 of Division 1 of Title 2 of the California Code of
Regulations (CCR). We specifically urge the Board of Administration to require changes in the
proposals concerning the “normal monthly rate of pay™ rather than “base pay™ and the treatment
of “temporary upgrade pay” as pensionable compensation. Furthermore, in accordance with your
notice of proposed rulemaking, we formally request a public hearing on these matters.

The Board's recently adopted Pension Beliefs include this statement of belief. “d refirement
system must meet the needs of members and employers to be successful * 'We believe this core
pension belief, combined with the clear purpose and intent of the Public Employment Pension
Reform Act (PEPRA) to reign in public defined benefit pension costs, support our
recommendation that you rethink these provisions in the proposed regulations,

We specifically recommend that you establish a definition of pensionable compensation that is
consistent with the concept of “base pay” rather than the broader “normal monthly rate of pay™
concept in the proposed regulations. Moreover, we urge you to reject the proposal in the
regulations that “temporary upgrade pay™ be treated as pensionable as it could lead to
undesirable pay practices in order to expand an employee’s final pension—something starkly
inconsistent with the intent and purpose of PEPRA. Finally, any suggestion that the proposal is
necessary to provide an incentive to employees to accept out-of-class pay for temporary
assignments is simply incorrect; the added compensation and dedication of our employees
provide adeguate incentive.

PRIDE OF THE FOOTHILLS
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Anthony Martin, CalPERS
June 27, 2014

In closing, we urge the Board to modify these two proposals concemning pensionable
compensation as described above. Doing so will be consistent with the Board’s Pension Beliefs
as well as the intent and purposes of PEPRA, and it will enhance the ability of our city to better
manage our rapidly increasing pension costs during this time of much slower revenue growth and
continued financial uncertainty.

Thank you for your consideration.
Respectfully,

CITY OF GLENDORA

oLt

City Manager
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10. Susan A. Stanton, City of Greenfield
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In closing, we urge the DBoard to modify these two proposals concerning pensionable
compensation as described above. Doing so will be consistent with the Board's Pension Beliefs
as well as the intent and purposes of PEPRA, and it will enhance the ability of our city to better
manage our rapidly increasing pension costs during this time of much slower revenue growth and
continued financial uncertainty.

Thanlk vou for yvour consideration.

Respectfully,

F,//i-;ff:d:_;

—

Susan A Stanton, JCMWA-CM
City Manager
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Dear Ms. Stanton:

The California Public Employees’ Retirement System (CalPERS) received your
letter dated June 30, 2014, regarding the proposed Pensionable Compensation
regulation in which you expressed concerns about the inclusion of Temporary
Upgrade Pay.

You also suggested the exclusion of all other items other than base pay and the
clarification if CalPERS considers the term “normal monthly rate of pay” to be
synonymous with “base pay".

We appreciate and value your input. The Board of Administration of CalPERS
will hold a public hearing to openly discuss these and all other comments

submitted regarding the proposed regulation. The public hearing for this matter
i arhadiiled far 30 am an Aunnet 19 2014 A ennv of the nuhlic hearinn
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11. Kenneth C. Farfsing, City of Signal Hill

CITY OF SIGNAL HILL

2175 Thermy Avenes » Sigraol Hill, Coliformee 907 56-3799

June 30, 2014

Mr. Anthony Martin
Regulation Coordinator
CalPERS

F.O. Box 942702
Sacramento, CA 94229

RE: Comments on “Pensionable Compensation” Regulations
Dear Mr. Martin:

The City of Signal Hill respectfully submits these camments on the proposed regulatory
action of CalPERS regarding Section 571.1 of Chapter 2 of Division 1 of Title 2 of the
California Code of Regulations (CCR). We specifically urge the Board of Administration
to require changes in the proposals concerning the “normal monthly rate of pay” rather
than "base pay" and the treatment of “temporary upgrade pay”™ as pensionable
compensation. Furthermore, in accordance with your notice of proposed rulemaking, we
formally request a public hearing on these matters

The Board's recently adopted Pension Beliefs include this statement of belief: "A
refirement system must meet the needs of members and employers to be successful"
We believe this core pension belief, combined with the clear purpose and intent of the
Public Employment Pension Reform Act (PEPRA) to reign in public defined benefit
pension costs, support our recommendation that you rethink these provisions in the
proposed regulations,

We specifically recommmend that you establish a definition of pensionable compensation
that is consistent with the concept of “base pay” rather than the broader "normal
moanthly rate of pay” concept in the proposed regulations. Moreover, we urge you to
reject the proposal in the regulations that “temporary upgrade pay” be treated as
pensionable as it could lead to undesirable pay practices in order to expand an
employee’s final pension—something starkly inconsistent with the intent and purpose of
PEFPRA. Finally, any suggestion that the proposal is necessary to provide an incentive
to employees to accept out-of-class pay for temporary assignments is simply incorrect;
the added compensation and dedication of our employees provide adequate incentive.
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Comments on "Pensionable Compensation” Regulations
June 30, 2014
Page 2

In closing, we urge the Board to modify these two proposals concerning pensionable
compensation as described above, Doing so will be consistent with the Board's Pension
Beliefs as well as the intent and purposes of PEPRA, and it will enhance the ability of
our city to better manage our rapidly increasing pension costs during this time of much
slower revenue growth and continued financial uncertainty.

Thank you for your consideration.
Respectfully,

75
Kenneth C;_Eaﬁﬁlng

City Manager
(562) 989-7302
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12. Dave Kiff, City of Newport Beach

CITY OF NEWPORT BEACH
Office of the City Manager

. "
1L roR™,

June 30, 2014

Mr. Anthony Martin
Regulafion Coordinator
CalPERS

P.O. Box 42702
Sacramento, CA 94229

Via E-mail to: PEPEA Eequlafions@CalPERS.ca.goy

RE: Comments on “Pensionable Compensation” Regulations
Dear Mr. Martin:

The City of Newport Beach respectfully submits these comments on the proposed
regulatory acfion of CalPERS regarding Sectfion 571.1 of Chapter 2 of Division 1 of Title 2
of the Calfornia Code of Regulafions [CCR). We specifically urge the Board of
Administrafion to require changes in the proposals conceming the “normal monthly
rate of pay” rather than "base pay" and the treatment of "temporary upgrade pay” as
pensionable compensation. Furthermoere, in accordance with your notice of proposed
rulemaking, we formally request a public hearing on these matters.

The Board's recenily adopted Pension Beliefs include this statement of belief: “A
refirement sysfem must meet the needs of members and employers to be successful.”
We believe this core pension belief, combined with the clear purpose and intent of the
Public Employment Pension Reform Act (PEPRA) fo reign in public defined bensfit
pension cosfs, support our recommendation thaf you rethink these provisions in the
proposed regulations.

We specifically recommend that you establsh a definiion of pensionable
compensation that is consistent with the concept of “base pay" rather than the
broader “normal menthly rate of pay” concept in the proposed regulations. Moreover,
we urge you to reject the proposal in the regulations that “femporary upgrade pay” be
freated as pensionable as it could lead to undesirable pay practices in order to expand
an employee's final pensicn—something starkly inconsistent with the intent and purpose
of PEPRA. Finally, any suggestion that the proposal is necessary to provide an incentive
to employees to accept out-of-class pay for femporary assignments is simply incomect;
the added compensation and dedication of our employees provide adequate
incentive.

Newport Beach Civic Center « 100 Civic Center Drive  Post Office Box 1768
Newport Beach, California 92658-8915 « www.newportbeachca.gov (949) 644-3000
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13. Richard Crabtree/Sandra Ryan, City of Red Bluff

CITY OF RED BLUFT

chqlalmrn Caard1n ior
CalPERS - =
P.O.Box 342702 ..
Sacramento, CA 94229

RE: Comments on “Pensionable Compensation™ Regulations
Dear Mr. Martin:

The City of Red Bluff respectfully submits these comments on the proposed regulatory action of
CalPERS regarding Section 571.1 of Chapter 2 of Division | of Title 2 of the California Code of
Regulations (CCR). We specifically urge the Board of Administration to require changes in the
proposals concerning the “normal monthly rate of pay” rather than “base pay” and the treatment
of “temporary upgrade pay™ as pensionable compensation. Furthermore, in accordance with your
hmice of picp_nscd'rulécmaldng, we formally request a public hearing on these matters.

TE}E Boatd s recently adopted Pension Beliefs include this statement of belief: “A retirement
s_}fsrem st meet the needs of members and employers to be successful.” We believe this core

~ pension belief, combined with the clear purpose and intent of the Public Employmeut Pension
Reform Act (PEPRA) to reign in public defined benefit pension costs, support our
recommendation that you rethink these provisions in the proposed regulations.

We specifically recommend that you establish a definition of pensionable compensation that is
consistent with the concept of “base pay™ rather than the broader “normal monthly rate of pay™
concept in the proposed regulations. Moreover, we urge you to reject the proposal in the
regulations that “temporary upgrade pay” be freated as pensicnable as it could lead to
undesirable pay practices in order to expand an employee’s final pension—something starkly
inconsistent with the intent and purpose of PEPRA. Finally, any suggestion that the proposal is
necessary to provide an incentive to employees to accept out-ol-class pay for temporary
assignments is simply incorrect; the added compensation and dedication of our employees
provide adequate incentive.

In closing, we urge the Board to modify these two proposals concerning pensionable
compensation as described above. Doing so will be consistent with the Board's Pension Beliefs
as well as the intent and purposes of PEPRA, and it will enhance the ability of our city to better
manage our rapidly increasing pension costs during this time of much slower revenue growth and
continued financial uncertainty,

Thank you for your consideration.

Cé;ﬂa& ot g,
.-" Crabtree Sandra Ryan
City Manager/Attorney Finance Director
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14. Gina Will, Town of Paradise

TOWN OF PARADISE

July 2, 2014 5555 SKYWAY « PARADISE, CALIFORNIA 95969.4931
. TELEPHOMNE (530) 872-62%1  FAX (530) 877-5059

Anthony Martin i wnar townofparadize. com

Regulation Coordinator

CalPERS

PO, Box 942702
Sacramento, CA 94220

RE: Commenis on “Pensionable Compensation” Regulations
Dear Mr. Martin:

The Town of Paradise respectfully submits these comments on the proposed regulatory action of
CalPERS regarding Section 571.1 of Chapter 2 of Division § of Title 2 of the California Code of
Regulations (CCR). We specifically urge the Board of Administration to require changes in the proposals
concerning the “normal monthly rate of pay™ rather than “base pay™ and the treatment of “temporary
upgrade pay” as pensionable compensation. Furthermore, m accordance with vour notice of proposed
rulemaking, we formally request a public hearng on these matters.

The Board’s recently adopted Pension Beliefs include this statement of belicf: “A retirement system must
meet the needs of members and emplovers o be successfil ™ We believe this core pension belief,
combined with the clear purpose and intent of the Public Employment Pension Reform Act {PEPRA) to
rengn in public defined benefit pension costs, support our recormnendation that you rethink these
provisions in the proposed regulations.

We specifically recommend that you establish a definition of pensionable compensation that is consistent
with the concept of “base pay™ rather than the broader “hotmal monthly rate of pay” concept in the
proposed regulations. Moreover, we urge you to reject the proposal in the regulations that “temporary
upgrade pay™ be treated as pensionable as it could lead to undesirable pay practices in order to expand an
employee's final pension—something starkly inconsistent with the intent and purpose of PEPRA. Finally,
any suggestion that the proposal is necessary 1o provide an incentive to employess (o aceept out-of-class
pay for temporary assignments is simply incorrect; the added compensation and dedication of our
employees provide adequate incentive.

In closing, we urge the Board to modify these two proposals concerning pensionable compensation as

described above. Doing so will be consistent with the Board’s Pension Beliefs as well as the intent and
purposes of PEPRA, and it will enhance the ability of our city to betler manage our rapidly inereasing

pension costs during this tme of much slower revenue growth and continued financial uncertaingy.

Thank vou for vour consideralion,

Respectfully,
! Sl
Gina 5, Will

Finance Directon Town Treasurer

oc: Lauren Gill, Town Manager
Crystal Peters, Human Resources & Risk Management Manager
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15. Jeffrey Kolin, Beverly Hills

Jeffrey Kolin, City Manager

June 30, 2014

Mr. Anthony Martin
Regulation Coerdinator
CalPERS

P.O. Box 942702
Sacramento, CA 94229

RE: Comments on “Pensionable Compensation™ Regulations
Dear Mr. Martin:

The City of Beverly Hills respectfully submits comments on the proposed regulatory action of
CalPERS r.egarding Section 571.1 of Chapter 2 of Division 1 of Title 2 of the California Code of
Regulations {CCR). We specifically urge the Board of Administration to require changes in the
proposals concerning the “normal monthly rate of pay” rather than “base pay” and the treatment
of “temporary upgrade pay” as pensionable wmpansation.

We specifically recommend that you establish a definition of pensionable compensation that is
consistent with the concept of "hase.pa}r” rather than the broader “normal monthly rate of pay”
concept in the proposed regulations. Moreover, we urge CalPERS to reject the proposal in the
regulations that “temporary upgrade pay” be treated as pensionable as it could lead to
undesirable pay practices in order to expand an employee's final pension—something starkly
inconsistent with the intent and purpose of PEPRA. '

In closing, we urge the Board to modify these two proposals concerning pensionable
compensation as described above. Doing so will be consistent with the Board’s Pension Beliefs as
well as the intent and purposes of PEPRA, and it will enhance the ability of our city to better
manage our increasing pension costs. :

Kol =0 T n e
City Manager ~ -~ = "7 o Se L L ey Rel s

City of Beverly Hills 455 . Rexford Drive Beverly Hills, California $0210 #{310)285-1014 f{310)275-8159 BeverlyHills.org
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16. Bruce E. Channing, City of Laguna Hills

CITY OF La'tGU'\IA HiiLs
City Mamger

July 1, 2014

Mr. Anthony Martin-
Regulation Cuordtnator
CalPERS

P.O. Box 842702
Sacramento, CA 94229

" SUBJECT: COMMENTS ON "PENSIONABLE COMPENSATION” REGULATIONS -
Dear Mr. Martin:

The Ctty of Laguna Hills respectfully submits these cumments on the prapoeed

regulatory action of CalPERS regardmg Section 571.1 of Chapter 2 of Division 1 of

Title 2 of the California Code of Regulations (CCR). We specifically urge the Board of

Administration to require changes in the proposals concernihg the "n'qrmal monthly rate

6f pay’ rather than “base pay’ and the treatment of “temporary upgrade pay" as

pensionable compensation. Furthermore, in accordance with your notice of proposed
~ rulemaking, we tc-n-natly rectunst a puhllc heanng on these matters

The Etc:ard's re-::entl:..ur adopted F‘ansion Beliefs include this statement of belief:
"A refirement “system must meel the needs of members and employers fo be
successful.” We believe this core pension belief, combined with the clear purpose and
intent of the Public Employment Pension Reform Act (PEPRA) to reign in public defined
benefit pension costs, support our recommendation that you rathtnk these provisions in
the proposed regulatiuns

We specifically recommend that you establish a definition of pensionable compensation
that is consistent with the concept of “base pay” rather than the broader “normal
monthly rate of pay" concept in the proposed regulations. Moreover, we urge you to

24035 El Toro Road « Laguna Hills, California 92653 = (349) TOT-2610 » FAX [949) TOT-2614
wabsite: wwew.cllaguna-hills.ca.us
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Mr. Anthony Martin

CalPERS

Juiy 1, 2014
"Page 2

reject the proposal in the regulations that “temporary . upgrade pay’ be treated as
pensionable as it could lead to undesirable pay practices in order to ‘expand an
employee’s final pension — something starkly inconsistent with the intent and purpose of
PEPRA. Finally, any suggestion that the proposal is necessary to provide an incentive
to employees to accept out-of-class pay for temporary assignments is simply incorrect; .
the added compensation and dedication of our employees provide adequate incentive.

In closing, we urge the Board to modify these two proposals concerning pensionable
compensation as described above. Doing ‘sc will be consistent with the Board's
Pension Beliefs as well as the intent and purposes of PEPRA, and it will enhance the
ability of our City to better manage our rapidly increasing pension costs during this time
-of much slower revenue growth.and continued financial uncertainty.

Thank you for your consideration.

)

Respectfully,

i

Bruce'E. Channing.
City Manager
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17. Michael Bennett, City of Goleta

Jduly 1, 2014
CITY COUNCIL Anthony Martin
Michael T. Berett. Regulation Coordinator
Mayor CalPERS
P.0. Box 942702
Paula Perotte Sacramento, CA 84229
Mayor Pra Tempars
Roger 5. Aceves RE: Comments on "Pensionable Compensation® Regul'atlons
Counciimember
Jim Farr Dear Mr. Martin: i
Cowncilmamber

. The City of Goleta respectfully submits thess comments on the proposed

Tony Vallejo regulatory action of CalPERS regarding Section 571.1 of Chapter 2 of Division

Councilmermber 1 of Title 2 of the California Code of Regulations (CCR). We specifically urge

the Board of Administration to require changes in the proposals concerning

INTERIM the “normal monthly rate of pay” rather than “base pay" and the treatment of

EITY HANAGER “temporary upgrade pay" as pensionable compensation. Furthermors, in

Michelle Greene accordance with your nofice of proposed rulemaking, we formally request a
public hearing on these matters.

The Board's recently adopted Pension Beliefs include this statement of belief:
“A retirement system must meel the needs of members and employers fo be
successful.” We believe this core pension belief, combined with the clear
purpase and intent of the Public Employment Pension Reform Act (PEPRA) to
reign in public defined benefit pension costs, support our recommendation that
yau rethink these provisions in the proposed regulations,

. We specifically recommend that you establish a definition of pensionabla
compeansation that is consistent with the concept of "base pay” rather than the
broader "normal monthly rate of pay” concept in the proposed regulations.
Moreover, we urge you to reject the propasal in the regulations that
“temporary upgrade pay” be treated as pensionable as it could lead to
undesirable pay practices in order to expand an employee's final pension—
something starkly inconsistent with the intent and purpose of PEPRA. Finally,
any suggestion that the proposal is necessary to provide an incentive to
employess to accept out-of-class pay for temporary assignments is simply
incorrect; the added compensation and dedication of our employees provide
adequate incantive,

130 Cremaona Drive, Svive B, Goles, CA 93117 p B05.961.7500 ¢ B05.635.2635 wwwiciyolgaletsorg
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In closing, we urge the Board to modify these two proposals concemning pensionable
compensation as described above. Doing so will be consistent with the Board's Pension Beliefs
as well as the intent and purposes of PEPRA, and it will enhance the ability of our city to better
manage our rapidly increasing pension costs during this time of much slower revenue growth
and continued financial uncertainty.

Thank you for your consideration.

Sincerel

h M_QLQ/ |
! .

Michael T. Bennett

Mayior

oo David Mullinax, Regional Public Affairs Manager, dmullinax@ecacities.arg
Foger 5. Aceves, Councilmamber
- Jim Farr, Councilmember
Paula Perotte, Mayor Pra Tempore
Tany Vallgjo, Councilmember
Michelle Greene, Interim City Manager
Tim Giles, City Attorney
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18. Anthony Ybarra, City of South El Monte

Drdiret

CITY OF SOUTH EL. NIONTE AL AMER BT

M| L
1415 N, SANTA ANITA AVENUE ]
SOUTH EL MOMTE, CALIFORMIA 91733
(626) 579-6540 = FAX (626) 57%-2107

June 30, 2014

Anthony Martin
Regulation Coordinator
CalPERS

P.0. Box 942702
Sacramento, CA 94229

RE: Comments on “Pensionable Compensation™ Regulations
Dear Mr, Martin:-

The City of South EI Monte respectfully submits these comments on the proposed regulatory action of
CalPERS regarding Section 571.1 of Chapler 2 of Division 1 of Title 2 of the California Code of
Regulations (CCR). We specifically urge the Board of Administration to reguire changes in the proposals
concerning the “normal maonthly rate of pay” rather than “base pay” and the treatment of “ternporary
upgrade pay" as pensionable compensation. Furthermore, in accordance with your notice of proposed
rulemaking, we formally reguest a public hearing on these matters.

The Board's recently adopted Pension Beliefs include this statemant of belief: “A refirement system must
mest the needs of members and employers fo be successful” We believe this core pension belief,
combined with the clear purpose and intent of the Public Employment Pension Reform Act (PEPRA) to
reign In public defined bensfit pension costs, support our recommendation that you rethink these
provisions in the proposed regulations.

We specifically recommend that you establish a definition of pensionable compensation that is consistent
with the concept of “base pay” rather than the broader *normal monthly rate of pay” concept in the
proposad regulations. Moreover, we urge you to reject the proposal in the regulations that “temporary
upgrade pay”" be treated as pensionable as it could lead to undesirable pay practices in order to expand
an employee's final pension—something starkly inconsistent with the intent and purpose of PEPRA.
Finally, any suggestion that the proposal is necessary to provide an incentive to employees to accept out-
of-class pay for temporary assignments s simply incorrect, the added compensation and dedication of
our employees provide adequate incentive.

In closing, we urge the Board to modify these two proposals concerning pensionable compensation as
described above. Doing so will be consistent with the Board's Pension Beliefs as well as the intent and
purposes of PEPRA, and it will enhance the ability of our city to better manage our rapidly increasing
pension costs during this ime of much slower revenue growth and continued financial uncertainty.

Thank you for your consideration.

Respeactfully,

Anthony R. aarra 2

City Manager
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19. Linda Benedetti-Leal, City of Paramount

DIAME 1. MARTIMEZ
Moyor

T HAMSEM
Wice Mayar

GEME DAMIELS

Coursilmamber

DARYL HOFMEYER
Councilrambar

PEGGY LEMONS
(562) 220-2222 Courcilmember

July 3, 2014

Mr. Anthony Martin
Regulation Coordinator
CalPERS

P.0O. Box 842702
Sacramento, CA 94229

RE: Comments on “Pensionable Compensation” Regulations
Dear Mr. Martin:

The City of Paramount respectfully submits these comments on the proposed regulatory action of
CalPERS regarding Section 571.1 of Chapter 2 of Division 1 of Title 2 of the California Code of
Regulations (CCR). We specifically urge the Board of Administration to require changes in the proposals
conceming the “normal monthly rate of pay” rather than "base pay" and the treatment of “temporary
upgrade pay” as pensicnable compensation. Furthermore, in accordance with your notice of proposed
rulemaking, we formally request a public hearing on these matters.

The Board's recently adopted Pension Beliefs include this statement of belief: “A retirement system must
meet the needs of members and employers to be successful.” We believe this core pension belief,
combined with the clear purpose and intent of the Public Employment Pension Reform Act (PEFRA) to
reign in public defined benefit pension costs, support our recommendation that you rethink these
provisions in the proposed regulations.

We specifically recommend that you establish a definition of pensionable compensation that is consistent
with the concept of "base pay" rather than the broader “normal monthly rate of pay” concept in the
proposed regulations. Moreover, we urge you to reject the proposal in the regulations that “temporary

- upgrade pay" be treated as pensionable as it could lead to undesirable pay practices in order to expand
an employee’s final pension—something starkly inconsistent with the intent and purpose of PEPRA.
Finally, any suggestion that the proposal is necessary to provide an incentive to employees to accept
out-of-class pay for temporary assignments is simply incorrect; the added compensation and dedication
of our employees provide adequate incentive.

In closing, we urge the Board to modify these two proposals conceming pensionable compensation as
describad above. Doing so will be consistent with the Board's Pension Beliefs as well as the intent and
purposes of PEPRA, and it will enhance the ability of our city to befter manage our rapidly increasing
pansion costs during this time of much slower revenue growth and continued financial uncertainty.

Thank you for your consideration.

CITY OF PARAMOUNT

Linda Benadetti-Leal %‘_}_’l

City Manager

16400 Colorads Averwe * Paramount, CA P0723-5012 « Ph: 562-220-2000 * Fox: 542-430-6731
Wi, paramountciy.oem
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20. Richard Currie, Union Sanitary District
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21. Frank Scotto, City of Torrance

AN, S
fﬁ"{.!f‘_% CI1ITY O F
VPR TORRANCE
U
FRAMNE SCOTTO
MAYOR July 3, 2014

Anthony Martin
Regulation Coordinator
CalPERS

P.O. Box 842702
Sacramento, CA 94229

RE: Comments on “Pensionable Compensation” Regulations
Dear Mr. Martin:

The City of Torrance respectfully submits these comments on the proposed regulatory action of CalPERS
regarding Section 571.1 of Chapter 2 of Division 1 of Titla 2 of the California Code of Regulations (CCR).
We specifically urge the Board of Administration to require changes in the proposals concerning the
“narmal monthly rate of pay” rather than "base pay” and the treatment of “temporary upgrade pay” as
pensionable compensation, Furthermaore, in accordance with your notice of proposed rulemaking, we
formally request a public hearing on these matters.

The Board's recently adopted Pension Beliefs include this statement of belief, *A retirement sysfem must
meel the needs of members and employers fo be successful” We believe this core pengion belief,
combined with the clear purpose and intent of the Public Employment Pension Reform Act (PEPRA) to
reign in public defined benefit pansion costs, suppart our recommendation that you rethink these
provizions in the proposed regulations. )

We specifically recommend that you establish a definition of pansionable compensation that is consistent
with the concept of “base pay” rather than the breader “normal monthly rate of pay” concept in the
proposed regulations. Moreover, we urge you to reject the proposal in the regulations that “temporary
upgrade pay” be treated as pensionable as it could lead to undesirable pay practices in order to expand
an employee's final pension—something starkly inconsistent with the intent and purpose of PEPRA
Finally, any suggestion that the proposal is necessary to provide an incentive to employees to accept out-
of-class pay for temporary assignments is simply incorrect; the added compensation and dedication of
our employees provide adequate incentive.

in closing, we urge the Board to maodify these two propasals conceming pensionable compensation as
described above. Doing so will be consistent with the Board's Pension Beliefs as well as the intent and
purposes of PEPRA, and it will enhance the ability of our city to better manage our rapidly increasing
pension costs during this time of much slower revenue growth and continued financial uncertainty.

Should you have any questions, please contact Eric Tsao, Finance Director, at (310) 618-5855.

rank Scotto
Mayor

Thank you for your consideration.

imew

Co: Torrance City Council Members
LeRoy Jackson, Ciy Manager
Eric Tead, Finance Director

3031 Torrance Boulevard * Torrance, California 50503 « Telephone 310/618-2801

itk s Ky b P
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Dear Mr. Scotto:

The California Public Employees’ Retirement System (CalPERS) received your
letter dated July 3, 2014, regarding the proposed Pensionable Compensation
regulation in which you expressed concerns about the inclusion of Temporary
Upgrade Pay.

You also suggested the exclusion of all other items other than base pay and the
clarification if CalPERS considers the term “normal monthly rate of pay” to be
synonymous with “base pay”.

We appreciate and value your input. The Board of Administration of CalPERS
will hold a public hearing to openly discuss these and all other comments

submitted regarding the proposed regulation. The public hearing for this matter
is scheduled for 9:30 a.m. on Auaust 19. 2014. A coov of the public hearina
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22. L. Dennis Michael, City of Rancho Cucamonga
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23. W. David Holsberry, Davis, Cowell & Bowe, LLP

San Fronciscs

MeGrashen, Sememman
& Holsbarry

DAVIS, COWELL & BOWE, LLP

Counselors and Attarmeys at Law

July 1, 2074

Anthony Martin, Regulation Coordinator
California Public Employees” Retirement System
PO, Box 942702

Sacramento, CA 94229-2702

R Wiiiten Comments on Proposed Adoprion of Aridcle 4.
Section STIF of Chapter 2 of Division [ of Title 2 af
the California Code of Regudarions

Dear MW, Marti:

My office represents firefighters and other public employees in Contra Costa,
Alameda. San Franciseo and other locations who participate in PERS. Throughout
the vears, | have been involved in litigation relating to the definition of pensionable
compensation. including Rose v, City of Hayward (1981} 126 C ab App.3d 1240, [ ve
Retirenment Cases (20031 110 Cal. App.4th 426 and Figuera v. PERS (1989) San
Francisco Superior Court No. 790213,

My clients and 1 firmly believe that the premium pay identified in the
proposed regulation as “temporary upgrade pay” is properfy included in the
definition of pensionable compensation. My experience is that this type of pay for
assuming the full responsibilities of a higher position meets all of the eriteria for
inclusion: it is compensation for required duties, it is consistent with payments for
the job classifications. it should be reported as carned, it is paid 1o all members
performing the same duties. it 1s paid for services rendered during normal working
hours, and the pay is in accordance with the published pay scales,

{In the other hand, failing to include temporary upgrade pay in the definition
of pensionable compensation provides a dangerous incentive for employers. My
experience is that few public employers are obligated by law or regulation to il
vacancies promptly when they arise. Thus, particularly in public sector where
agreed upon staffing requirements are in effect. vacancies promoted positions are
necessarily filled by “temporarily” upgrading employees to perform all of the duties
of the promoted positions, These upzrades will become anything but temporary if
the employer is given an incentive not to promote because pension costs fora
permanent promotion are higher than for a temporary ppgrade. Moreowver, in public
safely. failure to promote or hire can Jead to increased overtime costs. tnchuding
lemporary pay in pensionable compensation removes the disincentive not to promote
ar hire for vacant positions. Additionally. it is a fair result because i1 insures that
emplovees who are upgraded 10 perform the functions of a higher classification are
treated, at least for pension purposes, the same as those permanen employees who
are performing the same work in the same classification.

ey
¥
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DAVIS, COWELL & BOWE, LLF
Anthony Martin, Regulation Coordinator

Page 2
July 10, 2014

Thank you for vour attention. Please include this letter with the written
comments for this proposed regulatory action.

Very truly vours,

1 . :FE ) i _I'I _|" & |..r\-' - -
P . Py AL
|4V fAme A ettt
Py
W David Holsherry |

WIDH:ja
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San Francisco, CA 94105
Dear Mr. Holsberry:

The California Public Employees’ Retirement System (CalPERS) received your
letter dated July 10, 2014, regarding the proposed Pensionable Compensation
regulation in which you expressed your support for the inclusion of Temporary
Upgrade Pay.

We appreciate and value your input. The Board of Administration of CalPERS
will hold a public hearing to openly discuss these and all other comments
submitted regarding the proposed regulation. The public hearing for this matter
is scheduled for 9:30 a.m. on August 19, 2014. A copy of the public hearing
notice has been included for your reference.
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24. Michael Durant, PORAC
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25. Gary Messing - Carrol, Burdick, McDonough LLP
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California Public Employees’ Retirement System
Customer Account Services Division
P.O. Box 842709
e Sam‘a;;wﬁ%ﬁ? 942219-2?09
TTY! A4
CalPERS g8 caiPers (or 888.225-7377) phone - (915} 795-4166 fax
wwnw.calpers.ca.gov

July 29, 2014

Gary Messing

Carroll, Burdick & McDonough LLP
980 9" Street, Suite 380
Sacramento, CA 95814-2723

Dear Mr. Messing:

The California Public Employees’ Retirement System (CalPERS) received your
letter dated July 1, 2014, regarding the proposed Pensionable Compensation
regulation in which you expressed concerns regarding the proposed regulation.

You are correct in your analysis that, “anything not considered or left out for
whatever reason is specifically excluded”. The proposed regulation is very similar
to the eurrent California Code of Regulation section 571, which specifically and
“exclusively identifies and defines special compensation items"” that are
reportable for purposes of calculating a retirement benefit. Likewise, the
proposed regulation “exclusively identifies and defines the types of pay the Board
has determined meet the criteria of ‘pensionable compensation.” If an item of
compensation is not listed or does not meet the definition of any of the items
listed, it will not be reportable for purposes of calculating a retirement benefit for
members hired on or after January 1, 2013. We will address your specific
concerns in turn below.

Firet, in regards to the application of subsection (a)(1)(B), CalPERS will apply this
portion of the proposed regulation in the same manner in which we currently
apply “historically consistent” as defined in section 571. The Public Employees’
Pension Reform Act (PEPRA) specifically eliminates ad hoc payments. Through
the normal course of business, CalPERS will request documentation such as, but
not limited to, a written labor policy or agreement, Memorandum of
Understanding (MOU), or contract in order to determine the reportability of any
such item. If an item of compensation is newly contracted for, this information will
be taken into consideration when applying the new regulation subsection
(a)(1)(B) and would begin from the inception of the agreement.

Next, subsection (a){1)(C) of the proposed regulations states that “compensation
must be reported periodically as earned”. If payments are made on an annual
basis, our reporting system wili prorate that amount over the period in which it



Agenda ltem 5 — Attachment D
Page 70 of 102

Gary Messing
July 28, 2004
Page 2 of 3

was earmed. Annual payments are acceptable, as long as the eamed period is
identified.

Next, in subsection (a)(2)(A), you identified concerns regarding “group or class”.
Typically, even if there is only one position, such as the Assistant Fire Chief or
the Police Chief, they are still a part of a closely related group.

Government Code (GC) 20636(e)(1) states in pertinent part:

“group or class of employment’ means a number of employees
considered together because they share similarities in job duties, work
location, collective bargaining unit, or other logical work related
grouping...”

Although, much like in your example, there may only be one classification per
agency, these types of positions are nomally part of a management group, or
another group of similarly situated members.

Next, subsection (a)(2)(B) proposes a limit to increases in pensionable
compensation granted to employees during their final compensation period and
two years immediately preceding. If an employee promotes into a new position,
and earns merit increases, this would be reportable to CalPERS for purposes of
calculating a retirement benefit. The merits are available to a group or class,
therefore it would be considered pensionable compensation.

With respect to your general concern that the list of items is “exclusive” and not
“illustrative” we note that it is an exclusive list of “the types of pay" and as
described below might include items that are consistent with the definition of
“pensionable compensation®. The intent of this regulation is not to add or create
new items of reportable compensation. The list includes all of the pay items
previously approved by the Board except for those explicitly excluded by PEPRA.
Moreover, the items listed in the proposed regulation will be interpreted the same
as in the current list for Classic members. Although it is an exclusive list, the pay
items listed in subsection (b) may encompass more than just one type of pay with
different titles. For example, items such as CPOST may fall under the already
included POST language as they may be included under the "security officer”

category.

You also propose that the Canine Pay provision be changed to include “fire
fighters or peace officers”. Currently, the proposed regulation of Canine Pay is
limited to "compensation to local police officers, county peace officers and school
police or security officers who are routinely and consistently assigned to handle,
train and board a canine or horse.” Although firefighters are not typically viewed
as security officers, such positicns may qualify depending on how their MOU
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26. Willie L. Pelote, Sr., AFSCME

AFSCME

We Make America Happen
July 10,2014

AFSME Cousel 34

JFSME Coundl 57

Anthony Martin, Regulation Coordinator
seemD el 9 | California Public Employees® Retirement System
Hetrplien Were Dt | P.O), Box 942702

e g | Sacramento, CA 94229-2702

Petropalitan Wty Diitsicd

Dear Mr. Martin:
IFSTHEAPD loc] 206

e+ | The American Federation of State, County and Municipal Employees (AFSCME), AFL-CIO,

would like to inform you of our support for the proposed regulations under Section 571.1 to further
AFSCHEAK. Lecd 3299 clarify pensionable compensation to conform to AB 340, the Public Employees” Pension Reform
ety of Gtz | Aot (PEPRA) of 2013.

AFSCHEADNAC HIHHCE . .

it s fanaaiers | AFSCME supports the proposed regulations that would make temporary pay pensionable. This is
Of Gaaria not an unearned benefit, because the member paid into CalPERS while working out of class, and it
Ui of Heskh Ca= is not a spiking situation. In fact, this situation often occurs when an employee is on long-term

leave due to sickness or injury. The employee is entitled to their job when they return from leave,
and, because they do not typically retire based on this period, the proposal would benefit the fund,
not the member.

For this reason, we urge the CalPERS Board of Administration to support and adopt the staff
recommended regulations for pensionable compensation.

Should you have any questions regarding our position in this matter, you may call me at your
earliest convenience.

Sincerely,

bt ™
illie L. Pelote,*s

Political and Legislative Director, California

[8]3]

American Federation of State, County and Municipal Employees, AFL-CIO

@mu TEL (91&) $41-1570  FAXC (R16) 441-3426  WEB wwwaahblemeorg 1121 L Street Svite 904 « Sacramenta, Calforria 95814-3926
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27. Coby Pizzotti, CAPT

California Association of Psychiatric Technicians

July 10, 2014

Antheny Martin, Regulation Coordinator
talifornia Public Employees' Retirement System
P.0. Box 942702

sacramento, California 94229-2702

RE: CAPT SUPPORT FOR PROPOSED REGULATIONS ON PENSIONABLE COMPENSATION

Dear Mr. Martin: '

The California Association of Psychiatric Technickans supports the proposed regulations under Section
571.1 to further clarify Pensionabla Compensation and to conform to AB 340, the Public Employees’
Pension Reform Act of 2013,

We represent more than 6,000 Licensed Psychiatric Technicians working in State of California facilities,
such as state hospitals, developmental centers and prisons —all of whomn are CalPERS mernbers, Our
organization has always maintained that temporary pay should be pensionable. This is not an uneamed
increase in benefit because the member paid into CalPERS while working out of class; instead, thisisa
routine situation that occurs often when employees get sick or injured and are on long-term leave. The
employee is entitled to his or her job upon return. Noris this a spiking situation, and our members
typically do not retire based on this period, so it benefits the fund, not the member.

Far this reason, we urge the CalPERS Board of Administration to support and adopt the staff-
recommended regulations for pensionable compensation.

If you have any guestions regarding this matter, please contact me at 916} 325-9140.

Sincerely,

Consultant -
California Association of Psychiatric Technicians

1220 S Street, Suite 100 + Sacramento CA, 95811-7138 + (916) 3299140 + (800) 677-2278 + FAX (916) 329-9145
B '
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28. Blaine Michaelis, City of San Dimas
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29. Willie Pelote, AFSCME #2

e

We Make America Happen
July 11,2014
JFUHE Cond] 35
JENE Couecd 57 Anthony Martin, Regulation Coordinator
California Public Employees' Retirement System
HSOHERND Lot 1962 1P O), Box 342702
Parpin Wesr 8| Sacramento, California 94229-2702
ACHEREA Lecd 1001
Meripiin Weer T | Dlear Mr. Martin:
ks O hﬁm The American Federation of Siate, County and Municipal Employees (AFSCME), AFL-CIO,
Phyidm fof D | SUppoTts the pensionable compensation regulations proposed by CALPERS on Section 571.1,
- which aims to create regulations to implement the changes made under the Public Employees’
M”W"wu | o Pension Reform Act (PEPRA).
AFSCHIEASHAC AUBECE Specifically, AFSCME supports the many concepts laid out in the proposal, such as including
33&? tdivs | the following items as “pensionable compensation’:
i eath (ame
m 1. Incentive Pay: Longevity pay.

2. Educational Pay: Compensation for paramedic pay, emergency medical technician pay and
other forms of compensation that are designed to recognize professional certifications that
employees offer and employers value are normal forms of compensation, and regularly
recognized with additional compensation by many participating emplovers.

3. Premium Pay: Temporarily working out of classification.

4. Special Assignment Pay: This category of regular compensation recognizes the value that
certain employees offer in the job for various skills and efforts, such as the hilingual
premium and canine officer premium, along with the other instances mentioned in the
proposal.

3, Additional Ttems: Holiday pay, where holidays are required work without regard to
holidays.

The above list is not intended to be all inclusive, but examples of the forms of regular

compensation that is routinely provided during the course of employment. Thus, we agree that

the instances listed in the propesal represent regular income and should be included in

‘pensionable compensation’ since they are not intended to spike pensionable pay to the

detriment of the CALPERS system,

For this reason, we urge the adoption of the staff recommended regulations for pensionable

compensation.

If you have any questions regarding this matter please contact me at (916) 441-1570.

American Federation of State, County and Municipal Employees, AFL-CIO

TEL (316) 441-1570  FRAOC (915) #41-341%  WEB wwwoabfscmearg 1121 L Sreec, Sulee 904 » Sacramenta, Californiz 35614-3%16
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Sincerely,

\LﬁgL. Pelote,

Br.
Political and Legislative Director, California
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30. Liz Reilly, City of Duarte

City of Duarte

Duaante

Sixteen Hundred Huntington Drive, Duante, California 91010-259032
TelG26-357-7931 FAXG20-358-0018 wowr.accessduarte.com

July 8, 2014 e

Liz Reilly

Anthony Martin Treited Pe M“:'f Pae Tem
Regulation Coordinator Feite e
CalPERS John Fasana
P.0. Box 942702 Maongoret E. Finlay
Sacramento, CA 84225 Sameel Kang
RE: Comments on “Pensionable Compensation™ Regulations City Manogae

Darrell George

Dear Mr. Martin;

The City of Duarte respectfully submits these comments on the proposed regulatory action of
CalPERS regarding Section 571.1 of Chapter 2 of Division 1 of Title 2 of the California Code of
Regulations (CCR). We specifically urge the Board of Administration to require changes in the
proposals concerning the *normal monthly rate of pay" rather than "base pay” and the treatment of
“temporary upgrade pay” as pensionable compensation. Furthermore, in accordance with your
notice of proposed rulemaking, we formally request a public hearing on these matters.

The Board's recently adopted Pension Beliefs include this statermnant of belief: "A retirement system
must meet the needs of members and employers to be successful * We believe this core pension
belief, combined with the clear purpose and intent of the Public Employment Pension Reform Act
{PEPRA) to reign in public defined benefit pension costs, support our recommendation that you
rethink these provisions in the proposed regulations.

We specifically recommend that you establish a definition of pensionable compensation that is
consistent with the concept of "base pay” rather than the broader “normal monthly rate of pay®
concept in the proposed regulations. Moreover, we urge you to reject the proposal in the
regulations that “temporary upgrade pay" be treated as pensionable as it could lead to undesirable
pay practices in order to expand an employee's final pension—something starkly incensistent with
the intent and purpose of PEFRA. Finally, any suggestion that the proposal is necessary to provide
an incentive to smployses to accept out-of-class pay for temporary assignments is simply
incorrect; the added compensation and dedication of our employees provide adequate incantive.

In closing, we urge the Board to modify these two proposals concerning pensionable compensation
as described above. Doing so will be consistent with the Board's Pension Beliefs as well as the
intent and purposes of PEPRA, and it will enhance the ability of our city to better manage our
rapidly increasing pension costs during this time of much slower revenue growth and continued
financial uncertainty.

Thank you for your consideration,
Respactfully,

Mayor

cc: Alicia Lewis, Jennifer Quan

Marmed "Most Business Friendly City 2012" by LAEDC

A - Roarnd ar Fhe opininal Andpes [hoefe Roncho
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31. Ken Nordhoff, City of Walnut Creek

WALNUT
CREEK

July 1, 2014

Anthony Martin
Regulation Coordinator
CalPERS

P.O. Box 942702
Sacramento, CA 94229

RE: Comments on “Pensionable Compensation™ Regulations
Dear Mr. Martin:

The City of Walnut Creek respectfully submits these comments on the proposed regulatory
action of CalPERS regarding Section 571.1 of Chapter 2 of Division 1 of Title 2 of the California
Code of Regulations (CCR). We specifically urge the Board of Administration to require
changes in the proposals concerning the “normal monthly rate of pay” rather than “base pay™ and
the treatment of “temporary upgrade pay” as pensionable compensation. Furthermore, in
accordance with your notice of proposed rulemaking, we formally request a public hearing on
these matters.

The Board’s recently adopted Pension Beliefs include this statement of belief: “4 retirement
system must meet the needs of members and employers fo be successful " We believe this core
pension belief, combined with the clear purpose and intent of the Public Employment Pension
Reform Act (PEPRA) to reign in public defined benefit pension costs, support our
recommendation that you rethink these provisions in the proposed regulations.

We specifically recommend that you establish a definition of pensionable compensation that is
consistent with the concept of “base pay™ rather than the broader “*normal monthly rate of pay”
concept in the proposed regulations. Moreover, we urge vou to reject the proposal in the
regulations that “temporary upgrade pay™ be treated as pensionable as it could lead to
undesirable pay practices in order to expand an employee’s final pension—something starkly
inconsistent with the intent and purpose of PEPRA. Finally, any suggestion that the proposal is
necessary 1o provide an incentive to employees to accept out-of-class pay for temporary
assignments is simply incorrect; the added compensation and dedication of owr employees
provide adequate incentive,

1666 Morch Main Street, Walnut Creek, CA 54355
wernswalmut-creek.org
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In closing, we urge the Board to modify these two proposals concerning pensionable
compensation as described above. Doing so will be consistent with the Board’s Pension Beliefs
as well as the intent and purposes of PEPRA, and it will enhance the ability of our city to better
manage our rapidly increasing pension costs during this time of much slower revenue growth and
continued financial uncertainty.

Thank you for your consideration.

Respectfully,
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32. Laura Gill, City of Elk Grove

PI.'I.(JHL':
Fue:

TITY or

916.683.7111 e S #401 Lagura Palms Way ELK ( }ROVE
916.627.4200 thr wwelkgrovecityorg Elle Grewe, Califirnia 95758

PROUD HERITAGE. BRIGHT FUTURE
July 8, 2014

Anthony Martin
Regulation Coordinator
CalPERS

P.0. Box 942702
Sacramento, CA 94229

RE: Comments on “Pensionable Compensation” Regulations
Dear Mr. Martin:

The City of Elk Grove respectfully submits these comments on the proposed regulatory
action of CalPERS regarding Section 571.1 of Chapter 2 of Division 1 of Title 2 of the
California Code of Regulations ({CCR). We specifically urge the Board of Administration to
require changes in the proposals concerning the “normal monthly rate of pay” rather than
"base pay” and the treatment of “temporary upgrade pay” as pensionable compensation.
Furthermore, in accordance with your notice of proposed rulemaking, we formally regliest a
public hearing on these matters. S S = i

The Board's recently adopted Pension Beliefs include this statement of belief: “4 retirement
system must meet the needs of members and employers to be successful.” We believe this
core pension belief, combined with the clear purpose and intent of the Public Employment
Pension Reform Act (PEPRA) to reign in public defined benefit pension costs, support our
recommendation that you rethink these provisions in the proposed regulations.

We specifically recommend that you establish a definition of pensionable compensation
that is consistent with the concept of “base pay” rather than the broader “normal monthly
rate of pay"” concept in the proposed regulations. Moreover, we urge you to reject the
proposal in the regulations that "temporary upgrade pay” be treated as pensionable as it
could lead to undesirable pay practices in order to expand an employee’s final pension—
something starkly inconsistent with the intent and purpose of FEPRA. Finally, any
suggestion that'the proposal is necessary to provide an incentive to employees to accept
out-of-class pay for temparary assignments is simply incorrect; the added compensation
and dedication of our employees provide adequate incentive.
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In closing, we urge the Board to modify these two proposals concerning pensionable
compensation as described above, Doing so will be consistent with the Board’s Pension
Beliefs as well as the intent and purposes of PEPRA, and it will enhance the ability of our city
to better manage our rapidly increasing pension costs during this time of much slower
revenue growth and continued financial uncertainty.

Thank you for your consideration.
Respectfully,

Jawa A -

Laura 5. Gill
City Manager
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Dear Ms. Gill:

The California Public Employees’ Retirement System (CalPERS) received your
letter dated July 8, 2014, regarding the proposed Pensionable Compensation
regulation in which you expressed concerns about the inclusion of Temporary
Upgrade Pay.

You also suggested the exclusion of all other items other than base pay and the
clarification if CalPERS considers the term “normal monthly rate of pay” to be
synonymous with “base pay”.

We appreciate and value your input. The Board of Administration of CalPERS
will hold a public hearing to openly discuss these and all other comments
submitted regarding the proposed regulation. The public hearing for this matter
is scheduled for 9:30 a.m. on August 19, 2014. A copy of the public hearing
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33.John Dunn, City of Seaside

CITY MANAGER
440 Harcourt Avenue Telephone (831) B98-6700
Seaside, CA 93955 FAX (831) Bo9-6227

Anthony Martin, Regulation Coordinator
CalFERS

P.O. Box 942702

Sacramento, CA 84229

RE: Comments on “Pensionable Compensation” Regulations
Dear Mr. Martin:

The Cily of Seaside respectfully submits these comments on the proposed regulatory action of CalPERS
regarding Section 571.1 of Chapter 2 of Division 1 of Title 2 of the California Code of Regulations (CCR). We
specificaily urge the Board of Adminisiration fo require changes in the proposats conceming the *normal monthly
rate of pay” rather then "base pay” and the treatment of “temporary upgrade pay” as pensionable compensation.
Furthermare, in accordance with your notice of proposed rulemaking, we formally request a public hearing on
these matters.

in plain language this proposal, to include femporary upgrade pay in pensionable compensafion, is a potential

form of “spiking.” The Pension Reform Act of 2012 was enacted in part fo eliminate this form of abuse, which has
added great cost to California municipaliies and taxpayers.

Please do what you can to nix this il-advised "loap-hole” in the law,

Thank you for your consideration.
Respectfully, _

e

n
City Manager
C: Mayor and City Council

Deputy City Manager - Administrative Services
Human Resources Manager

H:weond\Letiers\Celpers 72014 00
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Dear Mr. Dunn:

The California Public Employees’ Retirement System (CalPERS) received your
letter dated July 14, 2014, regarding the proposed Pensionable Compensation
regulation in which you expressed concerns about the inclusion of Temporary
Upgrade Pay.

You also suggested the exclusion of all other items other than base pay and the
clarification if CalPERS considers the term “normal monthly rate of pay” to be
synonymous with “base pay”.

We appreciate and value your input. The Board of Administration of CalPERS
will hold a public hearing to openly discuss these and all other comments
submitted regarding the proposed regulation. The public hearing for this matter
is scheduled for 9:30 a.m. on August 19, 2014. A copy of the public hearing
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34. Steven Preston, City of San Gabriel
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35. Mark Renner - Wylie, Mcbride, Platten & Renner

WYLIE, MCBRIDE, %@ﬂ% DATIEN ANV SERANY
PLATTENSORENNER

FICHARD I WYLIE, Rerired DIANE SIDD-CHAMPTON, o Counsel
2125 CAMOAS GARDEN AVENUE, SUITE 120 605 MAFFET STREET, SUTTE 120
SAN JOSE, CALIFORMIA 85125 EAN FRANCISEC0, CALTFOFNLA 24105
TELEPHONE: £08972.202) TELEPHONE: 4159770904
FACEIMILE: 4089702034 FACEIMILE: 4135360906
July 23, 2014

Anthony Martin, Regulation Coordinator
CA Public Emplovee’s Fetirement System
P.O. Box 942702

Sacramento, CAS4220.2702

Ee: Proposed PEPEA Regulation,2 CCR §571.1
Deear Mr. Martin:

This law firm has been asked by Califormia Professional Firefighters (CPF) to submnit
coruments on its behalf regarding CalPERS’ proposed regulation regarding “pensionable
compenszation” as defined under the Public Employess Penszsion Beform Act (“PEFEA™).

CPF iz a state council of the nationwide Intemational Association of Firefighters. CPF
represents over 30,000 career firefighting and emergencymedical service personnel in the State
of Califomia. MNearly two thirds of those personnel are CalPERS members.

The purpose ofthese comments is to strongly urge that CalPER S retainin final version of
the regulation Subsection 37 1.1(b)(3). That subsectionprovides that one of the types of pay the
Board has determined meets the critena of “pensionable compensation™ as described in
Govermment Code §73522 34 shall include:

Temporary Upgrade Pay — compensation to employess who are
required by their employer or goveming board or body to work in
an upgraded positiorny/classification of limited duration.

Az we understand it, some quarters are wging that this subsection of the proposed
regulationnot be included in its final enactment, for reasons that we are unable to specifically
identify. We believeit should be retained in the finalregulation because it is consistent with the
remainming sections of the proposed regulation, with Govermment Code §75322.34, and with the
overall purposes of FEPRA.

For those covered by pre-PEPE Aniles, under Governument Code §20636, the concept of
“pensionable compensation” ismore orless divided into two categores: that eamedby the “pay
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Anthony hMartm, Fegulation Coordinator

rate” of the member, as that term is defined, and “special compensation™ provided to the
member. For “new members”™ under PEFEA “pensionable compensation™ is no longer
specifically referred to by those two categones. Instead, pensionable compensation is now
defined as “the nonmal monthly rate ofpay orbase pay of the member paid in cash to similarly
sitnated members ofthe same group or class of employment for services rendered on a full-time
basis during nonmal working hours, pursuant to publicly available pay schedules, subject to the
lirnitations of subdivision (c)”, with subdivision (c) then defining what iz excluded from
pensionable compensation. The effect ofthis altered definition for new members is to eliminate
the categones of “pay rate™ and “special compensation™ and instead define pay rate more
generally asthat paid to the same group or class, and then expressly exclude various other forms
of compensation.

In our view, Govemiment Code Section 7322.34°s new definmition of pensionable
compensation onits face necessanly must include the pay rate eamed by meanbers temporanly in
an “upgraded position” because members inthat status are in fact eaningthe nonmalrate of pay
for “members ofthe same group or class of emploviment”™. See Govt. Code Section 7322.34(a).
But without the protection of subsection (b){3) of the proposed regulation, members will be
vulnerable to employer attenpts to fail to report their pay in that fashion. Temporarily upgraded
pay may unjustly be reported as non-pensionable by designating the member’s un-upgraded pay
rate astheir “base pav”, andtreating the additional pav asif it were some type of “preminmpay™
Eventhough an emplover would never attenrptto do that for a member working in the upgraded
clazsification on a permanentbasis, many employers, unless otherwise deterred, may divide the
compensation rates into two categones to make it appear that the “extra pay™ for the higher-
classified work is some type of special premiumwhich should not be pensionable. And although
we believe such a practice would mn contrary to Govenmment Code Section 7322 34(a), without
the clanfying effect of Section (b)(3), especially if the regulatory history were to establish a
deletion ofit, employers would be invited to mamnipulate their reporting to make it appearthatthe
commpensation is not pensionable under Govenunent Code $322.34{a). Whether a rate of pay is
received on a temporary basis or on a penmanert basis, the chief detenmining factor as to whether
it is pensionable isif the memberreceives a certainrate ofpaywhich is the same as members of
the same group or class of employmert, not whetheritis characterized by the employer as some
sort of premnnm pay merely because the rate is anticipated to be paid for a penod of mnited
duration.

Betention of this subsection iz not only wamanted by the cumrent requirements of
Governmment Code §322.34, it iz also consistent with the remaiming text of the proposed
regulation. According to the proposedregulation, pensionable compensation “means the nommal
monthly rateofpayorbasepay ... for nommally required duties” where the pav is “histonecally
consistent with prior payments for the job classification™ and iz “reported periodically as
eamed”. Seg proposed regulation section 371.1{a}l). (AL(BE) and (C). Moreover, such
compensation must be paid to “the same group or class of employvment™, i.e. “emplovees
considered together because they share similarities in job duties, woik location, collective
bargaining umt, or other logical work-related grouping™ Sse proposed regulation Section
371 1(a)2WA). Inaddition, pensionable paymust be “for services rendered on a fulltime basis
dunng normal workinghowrs™. Proposedregulation Section371.1(a)(3). Lastly, it st be paid
“pursuant to a publicly awvailable pay schedule”™ which meets all of the requirements of
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zrtin, Regulation Coordinator

subsections (a){4)A)through (H). Treating a temporary upgrade in pay as pensionable, where
suchupgrade isremunerated at the mcreasedrate solely because of an upgrade in classification,
iz entirely consistent with and meets all of the requirements of each of these subsections.

Because Govermnment Code §7322.34 defends pensionable compensation almost more
by exclusionthan by inclusion, the most importart characteristic of a temporary upgrade in pay
iz thatnoneofthe exclusions of section 7322 34 —which are mimrored in the proposed regulation
— would bar treating this type of pay as pensionable. Although none of the statutory and
regulatory exclusions ontheir face would seem to apply at all, we understandthat some quarters
have claimedthat the exclusions contained Section 371.1{c)3) and (c)(10) should bar treating
temporary upgrade pay as pensionable.

Section (c){3) excludes “any one-time or adhoc payments made to a2 member”. There is
no colorable armument that a tetrpeorary upgrade in pay conmnensirate with a temporary upgrade
in classificationis tantamourt to a “onetime” or “*adhoc™ paymernt. Instead in consonance with
the statute, such rate of pay is remitted to the member on the basis of the member rendenng
services the same as similarly situated metmbers ofthe same group or class of employment-- for
whatevertime period such services are performedin that classification. Indeed paying a member
arate thatisrequired forthat classification whether on a temporary basis ornot, cannet possibly
be equated with a one time or ad hoe payment.

Government Code Section 7322 .34{c) excludes “anybonus”. Just as with ad hoc or one-
time payments, a temporary upgrade in pay, awarded solely due to a temporary upgrade in
clazsification, could not conceivably fit any conumon sense meaning of the term “honus’. A
bonus is a non-penodic payment, usually associated either with the employee’s job |
perfonmance, orwiththelargesze ofthe emplover. Those factors have nothing to do at all with
paving a member a rate corumensurate with the classification in which the wotk is perforrmed.
Moreover, payment of a “bonus™ by an emplover to the member is precisely the type of
compensation that PEPE A meant to exclude because such a payment seems inherently unusual
and questionable, suggesting mamipulation for pension purposes. In contrast, paying a member
precizely what the memberis to receive for performance of work at a certain classificationis a
systematic, above-board practice which, whetherby legalnght or not, is what the member justly
deserves in taxable cormnpensation To be denied CalPEES credits based on that compensation
level would be no more just than to derry the mermber the appropriately-inaeased compensation
in the first place.

Another negative impact that we would anticipate from deletion of this subsection is
that, to the extentthat emplovers could successfirlly argue thattemporaryupgrades inpay are not
pensionable, emplovers would have a strong incentive to place employees in temporarly
upgraded positions for ndefinite periods of tirme to atterpt to unjustly marmpulate pension costs.
As an example, an employer may choose to promote a Fire Engineer to an “Acting Captan™ and
leave the memberinthat position formenths ata time ifthe employer has an incentive to claim
that the increased paw rate iz non-pensionable. The vast majonty of collectively-bargained
employment positions representedby CPF do not have any contractual protection against such a
practice, forthe very logicalreasonthat there generally has not been any need forit. However,
non-nclusion of this subsection of the regulation would strongly ncentivize employers to
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engage in increased creation of temporary upgrades, and to steadfastly refuse to agree to
contractually liimit such practices in ight of the anticipated pension savings as their reward.

California Professional Firefighters strongly urges the Board to retain the subsection at
issue asameans of warding o ff employer mischief with reporting practices. More importantly,
because CPFbelieves that a temporary pay upgrade is pensionable under Govt. Code Section

proliferation of litigation over the meaning of the statute with respect to this issue.

Wery truly yours,

MARK S RENNEE

MSRg

100750007 5 cal pers 12z 5711 'pepra resnlations docx
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36. Mark Renner - Wylie, Mcbride, Platten & Renner #2

JOHN McBRIDE CAROL L. KOENIG
WYLIE, MCBRIDE, CHRISTOPHEE.E. PLATTEN AMY L. SEEANY
PLATTENYRENNER MARKS REGER

FICHAFRD J. WYLIE, Retired DIANE SIDD-CHAMPIOMN, of Counsel
2125 CANOAS GARDEN AVENUE, SUTTE 120 &05 MARKET STEEET, EUITE1200
SAMNIOZE, CATTFOFINIA D5123 SAMNFPANCISCO, CATTFORNIA 04105
TELEPHONKE: 408.578.2020 TELEPHONE: 415.577.0504
FACIIMILE: 4080702054 FACIIMILE: 415 3360006
July 23, 2014

Anthony Martin, Regulation Coordinator
CA Public Employee’s Retirement System
P.O. Box 942702

Sacramento, CA 04220-2702

Re:  Proposed PEPRA Regulation, 2 CCR §571.1
Dear Mr. Martin:

This law firm has been asked by International Federation of Professional and Technical
Engineers Local 21 to submit comments on its behalf regarding the above-referenced regulation
defining “pensionable compensation” under PEPRA.

Local 21 represents over 8 000 public emplovees in the state, approximately 2,000 o0f
which are CalPERS members.

Local 21 strongly urges CalPERS to retain its definition of “temporary upgrade pay™ in
Section 571.1(b)(3) of the proposed regulation. We believe that elimination of this section could
cause great uncertainty, emplover misreporting, and perhaps court challenges.

“Temporary upgrade pay~ clearly is part of “pensionable compensation™ as PEPRA
defines that term in Government Code §7522.34. That section of PEPRA generally defines
pensionable compensation as “the normal monthly rate of pay or base of the member paid in cash
to similarly situated members of the same group or class of employment for services rendered on
a full time basis during normal working howrs . . .7 Government Code §7522.34. It then further
defines pensionable compensation by listing that which 15 expressly excluded from that concept.

A member working in an upgraded position, whether doing so on a temporary or
permanent basis, 15 compensated at the level for the upgrade. The amount of compensation that
15 “pensionable” while working in that temporary capacity is exactly the same as those working
in that capacity on a permanent basis. The temporarily upgraded member has as part of his or
her normal pav rate an amount that is paid commensurate with “similarly situated members of
the same group or class of employment™. Therefore, the statute itself defines temporary upgrade
pay as pensionable.
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Anthony Martin, Fegulation Coordinator
Tuly 23,2014
Page 2

If this proposed subsection (b)(3) does not remain in the final version of this regulation,
that would invite emplover mischief Participating emplovers may attempt to classify upgraded
pay by dividing it into two categories: the “base pay” that was earned before the temporary
upgrade, and then labeling a second category of pay as “premium pay” merely becauss the
member is receiving the increased rate onlv on a temporary basis. We believe that although this
would be misreporting, the deletion of this subsection of the regulation would invite that
practice.

Moreover, if this subsection of the regulation is not retained, emplovers will be strongly
incentivized to keep emplovees in temporary positions for long periods of time, while arguing
that their “normal rate of pay”™ is that which they earned before the upgrade and the increase in
pay 15 merely temporary and therefore some type of premium that is non-pensionable. CalPERS’
regulations should not be drafted so that emplovers are provided an incentive to change their
actual employment practices merely to make it appear that members are receiving non-
pensionable pay.

IFPTE Local 21 strongly believes that subsection (b)(3) should be retained in the final
version of the regulations, and urges the Board to retain this clarifying provision.

Very truly vours,
MARK 5. RENNER

MSR/Ig

1002 102 1 voot\ papra regulations. doot
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