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The California Public Employees’ Retirement System (“CalPERS”), by and through its 

undersigned attorneys, respectfully submits this reply brief in support of its Preliminary Objection to 

the City of San Bernardino’s Chapter 9 Petition and Request for Relief Under 11 U.S.C. § 941 (the 

“Preliminary Objection”) (Docket No. 207). 

I. Introduction

It is painfully obvious that the City’s fiscal affairs are in disarray.  The little information that 

has been produced to CalPERS by the City to date suggests that the City has been operating for more 

than a decade without necessary financial controls, without fundamental reporting mechanisms, and 

in a manner that violates its own charter and state law.  The City’s more than $18 million general 

fund deficit highlights the possibility that the City may have improperly used its restricted funds.  In 

response to the concerns of this Court, the City has adopted and filed what it calls a pendency plan 

(the “Pendency Plan”). See Docket No. 234.  This plan is not a plan at all.  Rather, it is the City’s 

expression of its intent to continue to incur postpetition debt that it may not be able to repay.  It is 

also the City’s expression of its intent to mislead its employees into believing that they are receiving 

the full compensation promised to them while intending to reduce their pension benefits through a 

plan that will be forced upon them at a later date.  The Pendency Plan heightens CalPERS’ concerns 

that the City has filed this case primarily for the purpose of delay.  Neither the Pendency Plan nor 

anything else the City has communicated to its creditors suggests that the City filed the case for the 

purpose of effectuating a legitimate plan of adjustment.  

The City is ineligible for relief under chapter 9 because (i) it is unable to show that it filed its 

petition with the intent to effect a legitimate plan of adjustment and (ii) the City did not file its 

petition in good faith.  At the initial status conference on eligibility, the parties requested that the 

Court continue the status conference to provide the City with time to prepare its Pendency Plan and 

provide objecting parties with supporting financial documents and other information related to the 

eligibility issues.  The Court ordered the City to file its responsive papers on November 30, 2012, so 

that issues could be narrowed for purposes of further discovery.

In the responsive papers filed by the City on November 30, 2012, the City contends (as do the 

POB Creditors) that CalPERS’ objection should be overruled as a matter of law and that no further 
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discovery is needed on eligibility issues.  Apparently, the City believes that having filed its so-called 

pendency plan, it has sufficiently satisfied all eligibility requirements and that no further discovery is 

needed.  Unfortunately, however, the City has failed to provide much of the financial information 

promised at the prior status conference, and many questions raised during that conference remain 

unanswered.  For example, the City has so far failed to produce basic information about the City’s 

sources and uses of cash since the petition date.  The fact that the City is unable to voluntarily 

produce this basic information further demonstrates that the City’s financial records and systems 

remain in disarray and calls into question the accuracy of the City’s conclusory statements regarding 

its finances.

The deficiencies in the information produced by the City are not cured simply because the 

City filed something it calls a pendency plan.  As an initial matter, the City has yet to produce the 

financial information on which the Pendency Plan is based.  Based on conversations that CalPERS’ 

consultants have had with the City, it is CalPERS’ understanding that the City intends to produce this 

supporting information sometime on or about December 21—the very day that the continued status 

conference on eligibility is scheduled.  Thus, CalPERS will have no opportunity to review the 

supporting information to determine the viability and legitimacy of the Pendency Plan.

Moreover, the fact that the City has filed the Pendency Plan does not support a conclusion that 

the City filed its petition in a good faith attempt to effect a plan of adjustment.  To the contrary, the 

Pendency Plan itself demonstrates why the City should be deemed ineligible. The Pendency Plan is 

premised on unlawful postpetition conduct that cannot be a predicate to any confirmable plan of 

adjustment.  The Pendency Plan is not a balanced budget, and operation of government under 

balanced budgets is fundamental to the legal obligations of a city in the State of California.

Moreover, the terms of the Pendency Plan suggest that the City filed its petition for purposes 

of delay.  The Pendency Plan reflects the City’s intent to defer payments to postpetition creditors, 

including CalPERS.  There is no discussion in the plan regarding when or how those deferred 

payments will be made.  Thus, the Pendency Plan is no plan at all.  It is merely an attempt to buy 

time, at the expense of CalPERS and other postpetition creditors.  By seeking an order from this 

Court that it is eligible for chapter 9, the City is effectively asking the Court for approval to obtain 
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goods and services that it may not be able or willing to fully repay.  The City is not shy on this point.  

The City repeatedly states that postpetition operating expenses are not entitled to administrative 

expense priority and may be impaired under a plan.  That is entirely inconsistent with the purposes of 

chapter 9.  The fact that the City believes that it should be allowed to incur additional postpetition 

debts and then intends to propose a plan that will pay those postpetition debts at a discount over an 

extended period of time is evidence that the City is not acting in good faith.  

Accordingly, CalPERS respectfully requests that the Court either determine that the City is 

ineligible for relief under chapter 9 or, alternatively, establish a hearing date for an evidentiary 

hearing on eligibility and a corresponding discovery and briefing schedule.

II. Argument

A. The City Cannot Demonstrate A Desire To Effect A Plan of Adjustment.

Under section 109(c) of the Bankruptcy Code, one of the requirements for chapter 9 eligibility 

is the “desire[] to effect a plan” of adjustment.  11 U.S.C. § 109(c)(4) (emphasis added).  A key word 

in this provision is “effect.”  The statute does not say that a debtor should have a desire to “develop” 

or “create” a plan.  It plainly says a debtor must have the intent to “effect” a plan.  In other words, the 

statute contemplates that a filing will be made with the intent to effectuate or implement an existing 

plan rather than filing with the intent to obtain time to develop or create a plan.

Similarly, 11 U.S.C. § 109(c)(5) contemplates prior negotiations between the City and its 

creditors regarding an existing plan.  For instance, the statute states that a debtor is eligible for 

chapter 9 relief only if it has a plan that has been accepted by a majority of its creditors (section 

109(c)(5)(A)), if it has negotiated in good faith and is unable to obtain agreement of each class that 

will be impaired under a plan (section 109(c)(5)(B)), or such negotiation is impracticable (section 

109(c)(5)(B)).  Each of these subsections is premised on negotiations surrounding an existing plan.  

As stated by the court in In re Sullivan Co. Reg’l Refuse Disposal Dist., 165 B.R. 60 (Bankr. 

D. N.H. 1994):

While the statutory requirement does not require a formal plan as such, 
some sort of comprehensive plan is required as one of the “screening 
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factors” to avoid a too early and rapid resort to the bankruptcy courts 
by municipalities.

Id. at 78; see also In re Cottonwood Water and Sanitation Dist., 138 B.R. 973, 975 (Bankr. D. Colo. 

1992) (containing extensive discussion of legislative history to reach conclusion that “the entity must 

desire to effect a plan within the meaning of section 941 and must have negotiated in good faith 

concerning that proposed plan”).  

Although 11 U.S.C. § 941 states that the debtor’s plan may be filed after the filing of the 

petition at such later time as the court fixes, that does not mean that a petition can be filed prior to the 

development of any plan.  As noted in Sullivan, above, the requirement of section 109(c) does not 

have to be satisfied by a completely finalized and formal plan, but the municipality does need to 

show “some sort of comprehensive plan.” Sullivan, 165 B.R. at 78; see also In re Vallejo, 408 B.R. 

280, 297 (9th Cir. BAP 2009) (“We emphasize that while a complete plan is not required, some 

outline or term sheet of a plan which designates classes of creditors and their treatment is 

necessary.”).

To the extent that the court in Vallejo found the debtor eligible for chapter 9 relief despite the 

lack of a concrete plan at the time the petition filed,1 the case is easily distinguished.  The decision in 

Vallejo was based upon the city’s extensive prepetition negotiations with creditors (in contrast to no 

negotiations whatsoever in this case) and based on its “postpetition efforts in implementing its 

Pendency Plan.”  Vallejo, 408 B.R. at 295 (emphasis added).  In this case, there were no prepetition 

negotiations with creditors, and the City has not provided any evidence of its efforts to actually 

implement the Pendency Plan it belatedly filed.  Thus, the City cannot rely upon the Vallejo decision 

to avoid the consequences of its failure to have any plan developed at the time it filed its petition.

Although CalPERS does not have all the relevant evidence given the City’s failure to provide 

such evidence through informal discovery, the evidence to date suggests that the City will not be able 
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to meet its burden under section 109(c)(5)(C) that negotiations with its creditors were impracticable.1  

Whether negotiations with creditors are impracticable is fact-intensive inquiry which depends on the 

circumstances of the case.  In re City of Vallejo, 408 B.R. 280, 298 (9th Cir. BAP 2009).  

“‘Impracticable’ means ‘not practicable; incapable of being performed or accomplished by the means 

employed or at command; infeasible.’  In the legal context, ‘impracticability’ is defined as ‘a fact or 

circumstance that excuses a party from performing an act, esp. a contractual duty, because (though 

possible) it would cause extreme and unreasonable difficulty.’”  Id. (quoting In re Valley Health Sys., 

383 B.R. 156, 163 (Bankr. C.D. Cal. 2008)).  Here, the City’s primary contention on this score is that 

because it “did not learn until late June of 2012” that the City’s financial situation was in complete 

disarray “the City did not have the luxury of time to negotiate with its thousands of creditors and such 

negotiations were impracticable.”  See City of San Bernardino’s Memorandum of Facts and Law in 

Support of the Statement of Qualifications Under Section 109(C) of the Bankruptcy Code, p. 32, 

Docket No. 125 (hereinafter “City’s Memorandum”).     

The problem with this argument is that the more CalPERS learns about the City’s financial 

situation—to date CalPERS has only been provided with a fraction of the information necessary to 

properly evaluate this claim—the more it becomes apparent that the City knew, or should have 

known, for years that its financial situation was getting progressively worse and that it should have 

taken steps years ago to stem the tide of its financial woes.  For some unexplained reason, rather than 

take action, the City apparently buried its head in the sand.  Thus, serious factual questions remain, 

which require discovery and an evidentiary hearing, before it can be said with any certainty that the 

City’s admitted non-negotiations with its creditors rises to the level of impracticality that the 

Bankruptcy Code requires.  

  
1 CalPERS specifically reserved all of its rights to object on this ground, and others, once more facts 
regarding the City’s financial situation and financial history came to light.  See Preliminary 
Objection, p. 13, Docket No. 207 
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In addition, although not explicitly stated, the City claims that negotiations were 

impracticable given the fact that it was insolvent.  See City’s Memorandum at 32-33.  This argument 

misses the mark because section 109(c) requires both a showing of insolvency and a showing of 

impracticality under the circumstances.  See 11 U.S.C. § 109(c)(3).  The insolvency requirement of 

section 109(c)(3) is separate and apart from the impracticality requirement of section 109(c)(5)(C); 

thus, the City must be able to demonstrate both.2  

B. The Pendency Plan is a Sham, and is Not Evidence of Intent to Effect a Legitimate Plan.

1. The Pendency Plan itself Demonstrates that the City is Just Trying to Buy Time.

The City touts the filing of its Pendency Plan, nearly four months after the filing of its case

and seems to suggest that, because it has filed its Pendency Plan, there is no reason for any further 

inquiry into whether it intends to effect a plan of adjustment.  In this case, however, calling the City’s 

proposal a “Pendency Plan” is a complete misnomer because it is not a plan at all.3 The Pendency 

Plan is premised upon a “deferral” of certain postpetition expenses, including approximately $13 

million (or about $19 million4 if the City’s employees do not agree to fund half of the payments) in 

statutorily mandated contributions to CalPERS and “assumes resumption of payments in FY 2013-

2014.” City of San Bernardino’s Pendency Plan, at p. 8, 9.  There is no discussion in the Pendency 

Plan regarding exactly how or when the deferred postpetition expenses will be paid.  Indeed, even 

though the Pendency Plan contemplates the deferral of more than $13 million of CalPERS payments, 

  
2 In addition, given the fact that the City has apparently known of its dire financial situation for 
years, it is questionable whether it can, for purposes of section 109(c)(2), meet the California Govt. 
Code’s requirement that prepetition negotiations can be dispensed with upon the declaration of “fiscal 
emergency.”  See CAL. GOV. CODE § 53760(b) & 53760.5.  Notably, the California Govt. Code does 
not define the term “fiscal emergency.”  It does, however, require the City to adopt a resolution that, 
among things, must find “that the public entity is or will be unable to pay its obligations within the 
next sixty days.”  Id. at § 53760.5 (emphasis added).  
3 It is instructive to compare the plans of Stockton and San Bernardino, cities of similar size. The 
Stockton “Ask” was 790 pages. The San Bernardino plan is merely 10 pages and contains no detailed 
supporting financial information.
4 This figure is comprised of the forecasted CalPERS payment deferrals plus the expected savings 
from increased payments by employees of the employees’ share of pension obligations. $18.771 = 
$12.974 + $3.252 + $1.894 + $.651.  Pendency Plan, pp. 8-9.  
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the Pendency Plan itself assumes that there will be only “about $5.1 million in new revenue in future 

years.” Id.  Thus, in reality, the Pendency Plan contains no plan at all for repayment of a significant 

amount of postpetition expenses.  In this regard, the Pendency Plan itself is evidence that the City is 

just looking to buy time by “deferring” postpetition payments that it indisputably owes.  Other than 

saying that it hopes to repay deferred amounts, the City offers no true plan to accomplish that goal.  

In Vallejo, the court expressly noted that the city was able to adopt a pendency plan that 

allowed it to balance its budget and borrow funds shortly after its filing.  Vallejo, 408 B.R. at 288 

n.10.   In this case, the City contends that the Pendency Plan represents a balanced budget, but that is 

obviously untrue because it fails to timely pay millions of dollars in postpetition obligations, 

including payments due to CalPERS to fund the benefits earned by City employees postpetition.  

Here, the Pendency Plan is nothing more than an attempt by the City to buy time at the expense of 

CalPERS and other postpetition creditors (apparently including the County).5 That is precisely what 

the court in Vallejo said was not permissible.  Vallejo, 408 B.R. at 295 (noting that a petitioning 

municipality must show that the “purpose of the filing of the chapter 9 petition not simply be to buy 

time or evade creditors”).

The tortured attempts of the City and the POB Creditors to juxtapose the Pendency Plan with 

the “breathing spell” provided by bankruptcy is nonsensical.  The “breathing spell” concept is 

typically raised in the context of the automatic stay and the relief it provides from prepetition

collection efforts.  Indeed, the reported decision In re County of Orange, 183 B.R. 594, 608 (Bankr. 

C.D. Cal. 1995), cited in page 8 of the City of San Bernardino’s Response to Objections to Eligibility 

for Chapter 9 Relief, Docket No. 233 (November 30, 2012) (hereinafter the “City Eligibility 

  
5 San Bernardino County has filed a motion for relief from stay seeking to collect more than $2.5 
million dollars on account of use of the County’s landfill facility.  See County of San Bernardino’s 
Memorandum of Points and Authorities in Support of Motion for Relief from the Automatic Stay 
Under 11 U.S.C. § 362, Docket No. 238-1, at p. 3 (November 30, 2012) (hereafter “County’s Relief 
from Stay Motion”).  As alleged by the County, with respect to this arrearage, only two of the six-
and-a-half months of non-payment were prepetition.  Hence, CalPERS is not the only creditor with 
significant risk exposure that is increasing daily in light of the City’s failure to pay postpetition 
administrative expenses.  
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Response”), does not include the legislative history’s exact language: “The general policy underlying 

the municipal debt adjustments chapter is the same as that underlying the reorganization chapter: the 

chapter gives the debtor a breathing spell from debt collection efforts in order that it can work out a 

repayment plan with its creditors.”  H.R. Rep. No. 595, at 263 (1977) (emphasis added).  Hence, the 

“breathing spell” offered by chapter 9 is not intended to provide any greater “breathing spell” than 

offered by any other chapter of the Bankruptcy Code and, as such, is not carte blanche for a 

municipal debtor to sandbag creditors whose risk exposure is increasing daily during the pendency of 

the case.

2. The Pendency Plan Violates State Law.

The Pendency Plan also does not provide evidence of a good faith intent to effect a legitimate 

plan of adjustment because the Pendency Plan violates state law. The City can point to no portion of 

the Bankruptcy Code that allows it to violate applicable state law with impunity by simply filing a 

petition. In fact, pursuant to 28 U.S.C. § 959(b), a debtor is required to comply with applicable law 

while in bankruptcy.  Furthermore, the Pendency Plan cannot form the basis for the eventual plan of 

adjustment that the City must file because the City cannot confirm a plan of adjustment that violates 

state law.  See 11 U.S.C. § 943(b)(4) (plan may not be confirmed if the debtor is prohibited by law 

from taking any action under the plan). Similarly, there is no basis for the City to operate under the 

Pendency Plan in violation of applicable state law before such plan is confirmed. 

(a) The Pendency Plan Contravenes California’s Well-Established Public Policy 
in Favor of Full and Prompt Payment of an Employee’s Compensation.

The California Supreme Court has repeatedly emphasized that employees deserve complete 

payment of compensation without delay.  “California courts have recognized the public policy in 

favor of full and prompt payment of wages due an employee.”  Kerr's Catering Serv. v. Dep't of 

Indus. Relations, 57 Cal. 2d 319, 326 (1962) (finding that cash shortages should be borne by 

management and not deducted from an employee’s wages); see also Smith v. Superior Court, 39 Cal. 

4th 77, 82 (2006) (“The public policy in favor of full and prompt payment of an employee's earned 
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wages is fundamental and well established”).  Because of this long recognized public policy, 

imprisonment for failure to pay wages does not violate the California Constitution provision that 

prevents imprisonment for debt.  Ex parte Trombley, 31 Cal. 2d 801, 809-10 (1948) (reasoning that 

wages “are not ordinary debts [and] may be preferred over other claims…because of the economic 

position of the average worker and, in particular, his dependence on wages for the necessities of life 

for himself and his family, it is essential to the public welfare that he receive his pay when it is due”). 

Although many of these cases focus on the amounts included in a pay check, it is clear that 

this public policy applies equally to benefit contributions.  As the court stated in People v. Alves, 

“[t]here is no doubt that payments to a health or welfare fund made as part of the compensation for 

services rendered by employees are wages as that word is used in [the above Trombley quotation].”  

155 Cal. App. 2d Supp. 870, 872 (1957); Sturgeon v. County of Los Angeles, 167 Cal. App. 4th 630, 

647-48 (2008) (citing Alves for proposition that such payments were “wages within the meaning of 

the Constitution”); see also Dunlop v. Tremayne, 62 Cal. 2d 427, 431 (1965) (while owing several 

thousand dollars to health and pension funds, an employer made an assignment for the benefit of 

creditors; the court held that the benefits payable under the funds were wages entitled to preference in 

payment under the applicable statute).

The City’s Pendency Plan would have the City’s employees continue to provide valuable 

services to the City, but allow the City to withhold full and prompt payment of the employee’s earned 

wages by withholding the required contributions to CalPERS. To make matters worse, individual 

employees continue to make required contributions, but the City has chosen not to make required 

payments to CalPERS. See City of San Bernardino’s 2011 CAFR, p 99 n.12. Such actions violate 

well established California public policy.6

(b) The Pendency Plan Violates California Labor Code Section 227.

  
6 What the City is doing, and proposes to continue doing, is also inherently deceitful.  The employees 
are going to work each day believing they are earning pension benefits; however, if the City does not 
pay the required contributions and the relationship with CalPERS is terminated, the employees will 
not receive full benefits for their postpetition services.  The honest thing to do would be to give the 
employees IOUs for a portion of their compensation.  At least then the employees would understand 
that their full compensation was not certain.
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The City’s failure to make employer payments to CalPERS for the benefit of its employees 

constitutes a violation of CAL. LAB. CODE § 227.  Labor Code section 227 states the following:

Whenever an employer has agreed with any employee to make payments to a health or 
welfare fund [or] pension fund…for the benefit of the employees…or has entered into 
a collective bargaining agreement providing for these payments, it shall be unlawful 
for that employer willfully or with intent to defraud to fail to make the payments 
required by the terms of that agreement. A violation of any provision of this section 
[in excess of $500] shall be punishable by imprisonment…or in a county jail for a 
period of not more than one year, by a fine of not more than one thousand dollars 
($1,000) [or both].  All other violations shall be punishable as a misdemeanor. 

(emphasis added).

The City has admittedly failed to make employer payments to CalPERS for several months, 

apparently using this portion of its employees’ compensation for other purposes and without the 

knowledge or consent of those employees.  Now, the City seeks to continue this unlawful practice 

through its Pendency Plan by “deferring” these required payments until some unspecified time in the 

future, no earlier than July 2013.  The City does not contest that its actions violate the plain language 

of the California Labor Code. The City also does not dispute that the State legislature made a 

conscious choice to exclude cities from most compensation requirements, but this did not include 

section 227.  See CAL. LAB. CODE § 220 (finding other California Labor Code sections not applicable 

to city employers and employees).  The City’s only argument is that it can disregard section 227 

under the guise of its charter city “authority” to set compensation for its employees.7 The City is 

wrong, and its behavior is criminal.

Section 227 does not limit the City’s ability to set its employees’ compensation.  See Baggett 

v. Gates, 32 Cal. 3d 128, 137 (1982) (finding that a state law applied to charter cities when the law 

“impinges only minimally” on municipal affairs, but “does not interfere with the setting…of 

compensation”).  The facts demonstrate that the City has paid its employees the compensation it set, 

but has withheld its contributions to CalPERS.8 Section 227 defines the refusal to pay contributions 

  
7 City of San Bernardino’s Opposition to CalPERS’ Motion for Relief from Stay (Docket No. 262) at 
p.21.
8 Courts have specifically refrained from defining a “municipal affair” because judicial interpretation 
is necessary to give the phrase meaning based on the facts of each case.  Bishop v. City of San Jose, 1 
Cal. 3d 56, 62 (1969) (superseded by statute on other grounds).  Here, the City elected to participate 
in CalPERS, and the City’s contributions affect public agencies statewide that also participate in the 
system.
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as a crime, classifies that crime as a misdemeanor, establishes the maximum period of imprisonment 

for the offense and establishes the maximum monetary fine for the offense.  In no way does section 

227 address the setting of compensation.  

Section 227 imposes imprisonment for its violation because this is criminal behavior.  This is 

no different from the City choosing to pay employees and then stealing part of the money back to use 

for its own purposes.  Such criminal behavior is a statewide concern (and further evidence of the 

public policy in support of the full and responsible payment of all aspects of employee compensation 

by an employer).  Section 227 imposes such harsh penalties because the unique nature of benefit 

contributions creates a situation ripe for deception and abuse.  Because employees go to work each 

day and assume that their benefits are being paid, their employer can easily deceive its employees by 

continuing to reap the benefits of the employees’ service and divert the contributions without 

detection.  Thus, the City’s Pendency Plan proposes actions that are unlawful and the direct basis for 

criminal liability and certainly does not demonstrate a serious desire to effect a legitimate plan.

3. The Pendency Plan Violates the City’s Own Charter.

The California Constitution provides that the provisions of a charter are the law of the state 

and have the force and effect on the municipality of legislative enactments.  Whitmore v. Brown, 207 

Cal. 473 (1929).  The San Bernardino City Charter Section 254 states that “[n]o employee…shall be 

discharged or reduced in rank or compensation until he/she has been presented with reasons for 

such discharge or reduction in rank or compensation specifically stated in writing and has been 

given an opportunity to be heard before the Board in his/her own defense.” (emphasis added).  

The agreements the City has entered with its employees clearly identify CalPERS contributions as a 

component of the employees’ compensation.9  

The City has effectively reduced the compensation of employees by failing to make employer 

contributions to their pensions.  The City reduced compensation without the notice required by the 

  
9 See, e.g., Fire Safety Employees Memorandum of Understanding at p. 23-24 available at 
http://www.ci.san-bernardino.ca.us/cityhall/hr/mous.asp (Complete Download of Fire Employee 
MOU”). All of the City’s Memorandums of Understanding entered into with its employees are 
available at the same web page of the City.  The Pertinent pages of the Fire Safety Employees 
Memorandum of Understanding is attached hereto as Exhibit A.
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City Charter.  As with its failure to negotiate with its creditors regarding a potential plan of 

adjustment, the City is unilaterally making changes in compensation without the required process of 

the law.  The Pendency Plan is not feasible because it officially adopts and endorses violations of the 

City’s Charter, which according to the City, has the force and effect of the laws of the state.

4. The Pendency Plan Violates State Law Requiring a Balanced Budget.

The City operates on a fiscal year that runs from July 1st through June 30th according to 

section 220 of its City Charter.  California law requires cities to have a balanced budget.  See CAL.

GOV. Code § 37200 (“[i]f the legislative body adopts an annual budget, the budget document shall 

include the appropriations limit and the total annual appropriations subject to limitation as determined 

pursuant to Division 9 (commencing with Section 7900) of Title 1”); CAL. GOV. CODE § 7902.610

The Pendency Plan is not a balanced budget.  The City takes the position that the Pendency 

Plan represents a balanced budget, but that is untrue since it fails to timely pay millions of dollars in 

postpetition obligations, including payments due to CalPERS to fund the benefits earned by City 

employees postpetition.  Thus, the Pendency Plan violates California law.

C. The City’s Continued Failure to Pay Undisputed Postpetition Administrative Expenses 
Suggests that the City did not File its Petition for a Legitimate Purpose.

As explained in CalPERS’ Preliminary Objection, “[b]ankruptcy courts should review chapter 

9 petitions with a jaded eye.”  In re N.Y.C. Off-Track Betting Corp., 427 B.R. 256, 264 (Bankr. 

S.D.N.Y. 2010).  This is so because, given Tenth Amendment and sovereignty concerns, the 

bankruptcy court has very little control over the actions of a debtor once a chapter 9 petition is 

approved.  Sullivan, 165 B.R. at 82.  Thus, the Court serves an important gatekeeper role to ensure 

  10 CAL. GOV. CODE § 7902.6 provides the following:

The governing body of any city incorporated at the General Election held on 
November 4, 1980, for which no appropriations limit has been established by the 
electors of that entity, may, by resolution, adopt an appropriations limit for the 
purposes of Article XIII B of the California Constitution in the following manner… 
for the 1982-83 fiscal year and each year thereafter, the appropriations limit of the city 
shall be equal to the total amount of proceeds of taxes received by the city for the 
1981-82 fiscal year, adjusted for changes in the cost-of-living and population and such 
other changes as may be required or permitted by Article XIII B.
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that a municipality is not filing chapter 9 for some illegitimate purpose.  Id. at 80 (stating that “[t]he 

primary function of the good faith requirement has always been to ensure the integrity of the 

reorganization process”).  In this case, determining that the City is eligible for bankruptcy so that the 

City can abuse the bankruptcy process to incur debts that it has no intention of paying would harm 

the integrity of the bankruptcy process.  The Court, in its role as gatekeeper, should not allow that to 

occur.

The relief provided debtors through bankruptcy is intended to protect the "honest but 

unfortunate debtor."  Bankruptcy courts are courts of equity.  The notion that a debtor can use the 

bankruptcy system as a shield while it incurs debts that it never intends to repay, or does not have the 

ability to repay, is contrary to the fundamental equitable underpinnings of the Bankruptcy Code.  

Bankrupt debtors, including municipalities, are required to act in good faith and with clean hands in 

order to seek relief in the bankruptcy court.  Chapter 9 is not intended to allow municipal debtors to 

abuse the bankruptcy process so as to incur additional postpetition obligations that cannot or will not 

be paid while under the protection of the bankruptcy court.  Municipal debtors are not eligible for 

bankruptcy protection if the purpose of the chapter 9 filing is merely to buy time or evade creditors. 

By “deferring” its obligations to CalPERS, the City is attempting to gain the benefits of the CalPERS 

pension services postpetition without paying for such services.  

As explained in CalPERS’ Preliminary Objection, the City is intentionally failing to pay 

postpetition expenses as they come due.  From July 31 through November 29, 2012, the amount of 

the City’s outstanding trade payables increased by more than $3 million.  The City has apparently 

failed to pay the County for use of the County landfill postpetition.  See County’s Relief from Stay 

Motion, Docket No. 238 (November 30, 2012).  The City failed to pay the County a total of 

approximately $1,926,000 for the months of June 2012 through October 2012. See Declaration of 

Gerry Newcombe in Support of County’s Relief from Stay Motion, Docket No. 238-2.  The County 
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estimated the total amount owed by the City would be in excess of $2.5 million through December 

16, 2012.  Id.  

As of November 29, 2012, according to the City’s cash report, the City failed to pay CalPERS 

a total of approximately $6.7 million.11 The obligations of the City to CalPERS continue to accrue at 

the rate of approximately $1.7 million per month, assuming that the City continues to pay at the rate 

at which it has been since the petition date.  The City does not deny this.  Neither does the City 

contest CalPERS’ assertion that the City is continuing to incur services for which it cannot pay.  To 

the contrary, the City admits that since the Petition Date, it has failed to pay “retirement contributions 

to CalPERS, certain trade debt, and other obligations.”12

Because they are unable to refute the fact that the City is accruing postpetition expenses that it 

cannot timely pay, both the City and the POB Creditors take the position that such nonpayment of 

administrative debt is entirely consistent with the principles of chapter 9.13 The POB Creditors 

contend that postpetition operating expenses are not entitled to administrative expense priority in 

chapter 9.14 The POB creditors are simply wrong.  The POB creditors go on to assert that it is not 

necessary for postpetition operating expenses to be paid in full as part of a plan.15 Again, the POB 

creditors are wrong.  

It is not mere speculation to say that the City may not be able to pay its postpetition bills after 

languishing in bankruptcy for an indeterminate amount of time.  To the contrary, the Pendency Plan 

suggests that the City has no intention of paying its postpetition obligations to CalPERS but, instead, 
  

11 From 11/29 Cash Report of the City, excluding payment for pay period ending 7/31/12. CalPERS’ 
calculation of the deferred payments is slightly higher.
12 See City Eligibility Response, at p. 2.
13 See, e.g., City Eligibility Response, at pp. 2-3 n.14 and pp. 8-9; Response of the POB Creditors To 
The Eligibility Objections of the San Bernardino Public Employees Association and California Public 
Employees Retirement System, Docket No. 236 (November 30, 2012) [hereinafter, the “POB 
Creditors Eligibility Response”], at p. 15.
14 Id. 
15 Id.
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intends to “modify” those administrative claims in its plan of adjustment. The City has not filed a 

plan of adjustment and gives no hint of when it will be able to do so.  This behavior cannot be 

condoned.  Bankruptcy exists for the legitimate purpose of restructuring prepetition debts.  No 

bankrupt debtor, whether municipal or otherwise should be allowed to use the bankruptcy process as 

a means to extort postpetition credit where it has no intention of fully repaying those post-filing 

debts.

1. Postpetition Obligations are entitled to Administrative Priority in Chapter 9.

The POB Creditors contend that the City’s postpetition operating expenses are not entitled to 

administrative priority in chapter 9.  The statutory arguments advanced by the City and the POB 

Creditors are flawed and ignore key provisions of chapter 9 of the Bankruptcy Code.  The principal 

argument asserted by the City and the POB Creditors is that postpetition operating expenses are not 

entitled to administrative expense priority under section 503(b)(1)(A) because that section refers to 

costs and expenses that preserve “the estate.”16 Section 503(b) provides, in part, that “there shall be 

allowed administrative expenses, other than claims allowed under section 502(f) of this title, 

including—(1)(A) the actual, necessary costs and expenses of preserving the estate.” As an initial 

matter, even if 503(b)(1)(A) was not incorporated into chapter 9 (which it is), that would not be 

dispositive of the issue of whether postpetition operating expenses constitute administrative expenses.  

Section 503, which is incorporated by its entirety by section 901, states that the court shall allow 

administrative expenses “including” the types of expenses listed in subsections (b)(1) through (b)(9).  

Under section 102(3), the word “including” is not intended to be limiting.  Thus, section 503(b) does 

not create an exclusive list of administrative expenses, and it is up to the Court to determine what 

does, and does not, constitute an administrative expense.  See In re Megafoods Stores, Inc., 163 F.3d 

1063, 1071 (9th Cir. 1998).  

  
16 POB Creditors Eligibility Response, at p. 16; City of San Bernardino’s Opposition to CalPERS’ 
Motion for Relief from Stay, Docket No. 262 (December 10, 2012) (hereinafter, the “City Stay Relief 
Objection”), at p. 26.
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More importantly, however, the statutory analysis conducted by the City and the POB 

Creditors is flawed and fails to note several key statutory provisions.  The POB Creditors and the 

City completely ignore section 902(1) of the Code, which provides that “property of the estate”, when 

used in a section that is made applicable in a case under this chapter by section 103(e) or 901 of this 

title, means property of the debtor[.]”  Because section 503 is incorporated into chapter 9 in its 

entirety, when section 503(b)(1)(A) refers to costs and expenses that are necessary to preserve the 

“estate,” that section should be interpreted in chapter 9 to mean costs and expenses that are necessary 

to preserve the “debtor.” 

When Congress intended for particular subsections of a section to apply in chapter 9, it 

expressly listed the subsections incorporated in section 901.  For instance, section 901 incorporates 

only specific subsections of sections 364, 1123, 1126 and 1129.  In contrast, section 503 is 

incorporated in its entirety.  This shows that Congress intended 503(b)(1)(A) to apply in chapter 9 

cases.  As noted above, the fact that the word “estate” is used in section 503(b)(1)(A) does not mean 

that section 503(b)(1)(A) is inapplicable in chapter 9; it simply means that administrative expenses 

include costs and expenses of preserving the “debtor.”

Finally, the POB Creditors ignore the effect of section 943(b)(5) of the Code.  According to 

the POB Creditors, administrative expenses are not entitled to priority in a chapter 9 plan because 

section 1129(a)(9), which requires chapter 11 debtors to pay administrative expenses in cash on the 

effective date of a plan, is not incorporated into chapter 9.17 The POB Creditors are correct that 

section 1129(a)(9) is not incorporated into chapter 9.  But chapter 9 has its own section that requires 

administrative expenses to be paid in full upon the effective date of the plan.18 Section 943(b)(5) 

provides the following: 

  
17 POB Creditors Eligibility Response, at p. 16.
18 It appears that the difference between these two sections is that, in chapter 11, 507(a)(3) expenses 
(involuntary bankruptcy gap claims) must be paid in chapter 11 while they may not be paid in chapter 
9. Presumably, that is because there are no involuntary chapter 9 cases.
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The court shall confirm the plan if—. . . the plan provides that on the effective date of 
the plan each holder of a claim of a kind specified in section 507(a)(2) of this title will 
receive on account of such claim cash equal to the allowed amount of such claim.

Thus, section 943(b)(5) requires payment of claims specified in section 507(a)(2) on the 

effective date of the plan.  Under section 507(a)(2), administrative expenses under section 503 are 

entitled to priority treatment. Thus, it is plainly incorrect that administrative expenses do not have to 

be paid in full in a chapter 9 plan.  Section 943(b)(5) expressly requires that administrative expenses 

must be paid in full in any plan of adjustment.

2. Legislative History Confirms That Postpetition Operating Expenses Constitute 
Administrative Expenses That Must Be Paid in Full.

The immediate predecessor to current chapter 9 was adopted in 1976.  See Bankruptcy Act –

Debts of Municipalities, Pub. L. No. 94-260, 90 Stat. 315 (1976) (codified at prior 11 U.S.C. §§ 401-

419) [hereinafter, the “Chapter IX Act”].19 Included among the amendments in the Chapter IX Act 

was section 89 (codified at then 11 U.S.C. § 409).  Section 89 listed the types of claims that needed to 

be paid in full before any distribution could be made to prepetition creditors.  The first priority 

established by section 89(1) was a priority for “[t]he costs and expenses of administration which are 

incurred subsequent to the filing of a petition under this chapter.”  See Chapter IX Act, at § 89(1).

The legislative history to the Chapter IX Act stated as follows:

Without some assurance of payment, the petitioner's suppliers, 
employees and those connected with formulating and executing the 
plan would not be expected to perform at all. That is why operating 
and administrative expenses (somewhat redundantly) are given a first 
priority under this section.

H.R. Rep. No. 94-686, at 28 (1976), as reprinted in 1976 U.S.C.C.A.N. 539, 566 (emphasis added).20  

This House Report makes clear that Congress intended for postpetition operating expenses to 

constitute administrative expenses entitled to first priority under the Chapter IX Act.  The House 

Report further indicated that postpetition operating expenses should be timely paid and that a 
  

19 A complete copy of the Chapter IX Act as enacted is attached hereto as Exhibit B.
20 A copy of the relevant portion of this House Report is attached hereto as Exhibit C.
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municipality should not finance its bankruptcy case by delaying payment to its postpetition creditors.  

Specifically, the House Report stated as follows:

With the petitioner relieved of the burden of debt service by the filing 
of the petitioner, in most cases the petitioner will be able to pay all 
operating expenses currently, or under credit terms which obtained 
prior to the filing of the petition. If the petitioner cannot meet such 
payments currently, the bill provides in section 82(b)(2) for the 
issuance of certificates of indebtedness to finance any short-fall in 
revenues. Certificates of indebtedness is the method for such 
financing, not delay of payment to post-petition suppliers. Such delay 
could seriously jeopardize the financial position of the suppliers. Their 
insolvency might similarly jeopardize supplies and services to the 
petitioner.

Id. (emphasis added).

Thus, Congress expressly indicated its intent that a municipal debtor under the Chapter IX Act 

should not finance its case through “delay of payment to postpetition suppliers.”  Instead, the 

municipal debtor needed to issue certificates of indebtedness, which were the Chapter IX Act 

equivalent of debtor-in-possession financing.

When the current Bankruptcy Code was adopted in 1978, the Chapter IX Act was replaced 

with current chapter 9 of the Bankruptcy Code.  As noted above, current chapter 9 incorporates the 

administrative expense provisions of section 503 in section 901.  The legislative history to the 

Bankruptcy Code indicates that section 503 was incorporated into chapter 9 so that there would be no 

change from the prior Chapter IX Act.  Specifically, the House Report that accompanied the 

Bankruptcy Code stated as follows:  “Administrative expenses as defined in section 503 will be paid 

in a chapter 9 case, as provided under section 89(1) of current law.”  H.R. Rep. No. 95-595, at 395 

(1977), as reprinted in 1978 U.S.C.C.A.N. 5963, 6351.21  

Accordingly, when Congress adopted the Bankruptcy Code, it did not intend to make any 

substantive change to the prior law reflected in section 89(1) of the Chapter IX Act.  Section 89(1) of 

the Chapter IX Act was originally adopted to insure that postpetition operating expenses were entitled 

  
21 A copy of the relevant portion of this House Report is attached hereto as Exhibit D.
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to first priority and to prevent a municipal debtor from financing its case by delaying payments to 

postpetition creditors.  When Congress adopted the Bankruptcy Code in 1978, it accomplished the 

same result by incorporating section 503 in its entirety in chapter 9.  Through application of sections 

901 and 902, section 503 requires payment of all necessary costs and expenses of preserving the 

chapter 9 debtor, including wages, salaries and commissions.  11 U.S.C. § 503(b)(a)(A)(i).

3. The City’s Claimed Insolvency Does not Justify the City’s Failure to Pay 
Administrative Debt.

The City and the POB Creditors rely on the definition of the term “insolvent” contained in 

section 101(32) and the provisions of section 904 to support their argument that the City may 

continue to incur debts that it cannot pay while under the protection of the bankruptcy court.22

However, the requirement that a municipal debtor must be insolvent to support its eligibility to 

remain in bankruptcy does not mean that the City is relieved of its obligation to pay postpetition 

obligations.  In Vallejo, the court noted that “[i]nsolvency is determined based on the City’s 

obligations as of the petition date as those obligations actually exist . . .”  Vallejo, 2008 WL 4180008 

at *22 (Bankr. E.D. Cal. Sept. 5, 2008) (emphasis added) (citing In re city of Bridgeport, 129 B.R. 

332, 337 (Bankr. D. Conn. 1991); Sullivan, 165 B.R. at 76).  In other words, insolvency is shown by 

the failure to pay prepetition debts as they come due.  Bankruptcy allows the debtor breathing room 

from payments on account of prepetition debt.  The Debtor’s insolvency as of the petition date is not 

an excuse for the Debtor to fail to comply with its obligations to operate under a balanced budget 

postpetition or to pay its administrative expenses.

4. Allowing a Chapter 9 Debtor to Operate under the Protection of the Bankruptcy Court 
Without Paying its Postpetition Obligations is Bad Public Policy.

Facilitating a debtor to incur postpetition obligations that it cannot satisfy undermines the 

integrity of the bankruptcy process and the credibility of the Bankruptcy Court.  This is particularly 

true where, as in this case, employees are effectively extending credit without even knowing that they 

  
22 City Eligibility Response, at pp. 8-9; POB Creditors Eligibility Response, at p. 15.
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are doing so because they believe that their benefits are being funded.  Further, this creates a strong 

disincentive for any creditor to do business with a municipality in chapter 9, or even to enter into any 

continuing contract with a municipality under which a vendor could be forced to extend credit in the 

event of a chapter 9 filing.

5. This Court Should Require the City to Agree to Satisfy Postpetition Obligations in 
Full Before Paying Any Prepetition Obligations, or it Should Dismiss This Case 
Immediately.

The City has stated that it does not intend to pay its postpetition obligations during this case 

or even on confirmation of a plan.  The POB Creditors have argued that postpetition obligations are 

not entitled to an administrative priority.  While this Court cannot require the City to pay its 

postpetition obligations, it can (and should) condition allowing the City to remain under protection of 

this Court on a binding agreement by the City to pay in full its postpetition obligations before it pays 

any prepetition obligations.  Failure of the Court to definitively deal with this issue immediately 

creates terrible precedent and an unacceptable level of uncertainty for all parties dealing with this 

City and any other city that may seek protection under chapter 9.

D. Discovery Should Not be Limited Because the City’s Financial Records are in Disarray and 
the City has not Fulfilled its Obligation to Provide Meaningful Financial Information to 
CalPERS. 

CalPERS has not been provided with sufficient information informally, and has refrained 

from issuing formal discovery at the City’s urging.  The City’s lamentations concerning its limited 

staff and resources, however, do not justify its failure to legitimately participate in production of 

discovery considering that the City is intending on withholding payments on account of postpetition 

obligations to CalPERS of at least $13 million.  See Fed. R. Bankr. P. 7026(b)(2)(C)(iii) (taking 

account of amount in controversy and importance of issues at stake, as well as burdens and resources, 

when considering whether to limit discovery).

E. Preliminary Information Provided to CalPERS Indicates that the City has been Grossly 
Mismanaged and Continues to be Mismanaged.
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Even a cursory review of the limited financial information that the City has made available to 

the public and CalPERS demonstrates that the City has historically relied on fund transfers to balance 

its books.  CalPERS is concerned that the City appears to have engaged in interfund transfers, or 

loans, from special funds, including restricted funds, to the General Fund for many years whenever 

General Fund expenditures exceeded cash on hand.  The City has failed to provide any documents 

showing the standards and criteria it used, or continues to use, for these interfund loans, nor has it 

come forward with documentation to demonstrate the sources and uses of the funds or  the interest 

rates paid and earned by the appropriate funds.  Indeed, the City cannot demonstrate the repayment of 

many of these interfund loans at all within each fiscal year—a clear violation of Article XVI, section 

18 of the California Constitution. 

1. The City’s Apparent Chronic Reliance on The Use of Restricted Funds for General 
Fund Purposes Demonstrates Gross Fiscal Mismanagement.

The General Fund of a city is used to account for money which is not required legally or by 

sound financial management to be accounted for in another fund.  It is a long established principle 

that the general fund of a government agency may be expended for any lawful purpose of that 

agency. Emery v. San Francisco Gas Co., 28 Cal. 345, 370 (1865).   “Special,” or “restricted funds” 

are used to account for activities paid for by taxes, fees, or other designated revenue sources that have 

specific limitations on their use pursuant to state or local laws or pursuant to voter approval if 

required for the imposition of the tax or fee.23  

When a city establishes a special fund for the payment of a particular class of claims, or for a 

particular class of expenditures or for a particular purpose, use of those funds for another purpose 

  
23 “Enterprise funds,” for example, are special funds used to account for self supporting activities 
which provide services to city residents or visitors on a user charge or fee basis. Common examples 
are: water, garbage or golf courses.  These funds can never be unrestricted and can only be used for 
the continued operation, maintenance and capital improvements of the enterprise.  San Bernardino 
has a fiscally sound Municipal Water Department (MWD) that operates both the water and sewer 
utilities of the City. According to the MWD’s most recent financial statements for the year ending 
June 30, 2011, the MWD held approximately $243 million in assets as against $88 million in 
liabilities for a total of $155 million in net assets.  The MWD’s financial statements are available at 
http://www.ci.san-bernardino.ca.us/water/divisions/finance/financial_information.asp. However, San 
Bernardino’s officials have taken the position that the MWD enterprise funds should be held 
completely “off the books” of the City and have not included them in its cash reports.  CalPERS 
anticipates that this accounting scheme will be a significant area of discovery and it is unable to fully 
comment on the City’s use of funds in the MWD without further investigation.
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requires a legal conclusion that the establishment of the special fund was not legally required. City of 

Long Beach v Morse, 31 Cal. 2d 254, 261 (1947) (tideland revenues could not be appropriated to 

non-tidelands uses because State granted tidelands in trust to the city and any revenues from tidelands 

were thus legally restricted for that purpose). In other words, if the special fund is restricted to 

expenditures for a particular purpose, a city may not spend those funds for any other purpose.  Id.  

The San Bernardino Municipal Code (the “Municipal Code”) further confirms this principle.  

Section 3.05.010 permits the transfer of funds within City departments under certain conditions.24

But section 3.05.020 specifically prohibits “transfers” into or out of restricted funds, stating that 

“[t]he authority of Section 3.05.010 of this Chapter does not include transfers into or out of funds, the 

use of which is restricted by law.” SBMC 3.05.020 (emphasis added).

Therefore, where the legislative act or voter approval established a special fund for the 

payment of a particular class of claims or certain expenditures for a particular purpose, City officials 

are prohibited from diverting those “special” or “restricted” funds for any other purpose—i.e., to pay 

general fund obligations such as payroll.  The Municipal Code does provide for budget transfers 

approved by the Mayor and Common Council.25 However, as noted below, the lack of administrative 

and legislative transparency on the part of the City makes it virtually impossible to ascertain what, if 

any, interfund loan approvals have been processed by the Common Council in the past year, let alone 

since the filing of this action.  Yet the periodic filings titled “City of San Bernardino’s Cash Flow 

Position – Report on Selected Analysis” make it clear that interfund lending continues to take place, 

all without an official policy, guidelines, or public debt policy to guide the administration as it drives 

the City further into debt.

  
24 SBMC 3.05.010, titled “Approval of Budget Transfer,” reads as follows:

Following approval of the Final Budget by the Mayor and Common Council, budget 
transfers within a department budget in an amount not to exceed $25,000 per transfer
shall be approved or disapproved according to established Finance policies and 
procedures and on forms approved by the Finance Department, and with notice to the 
Director of Finance, and written notice to the Mayor and Common Council, as long as 
the total department budget allocation is not increased and as long as no transfers are 
approved into or out of budget allocations for personnel salary or benefits. (emphasis 
added)

25 SBMC 3.05.040.
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By contrast, the State of California’s practice of borrowing from State special funds to meet 

State general fund obligations is expressly authorized under certain conditions, namely that (1) the 

general fund will be exhausted, (2) there is a sufficient surplus in the special fund, (3) the money will 

be returned when there are sufficient general funds, and (4) the borrowing will not interfere with the 

purpose of the special fund.26  

The City’s decade of deficit budgets, shored up by interfund loans issued without the benefit 

of any policy to guide the practice, is evidence of historic incompetence and fiscal mismanagement.  

Further, the failure of the City to repay each and every interfund loan prior to the end of each fiscal 

year is a violation of the State Constitutional prohibition on incurring debt without voter approval.

California Constitution art. XVI, § 18 provides that no city may incur any indebtedness 

exceeding in any year the income and revenues provided for such year without the consent of two-

thirds of the voters.27 This prohibition prevents the pledge of general fund revenue beyond the year 

in which that revenue is received. Rider v City of San Diego, 18 Cal. 4th 1035, 1045 (1998).28 The 

purpose of this constitutional provision is to provide the people who must pay the cost of providing 

public services an opportunity to express their approval of a long-term indebtedness. City of Saratoga 

v Huff, 24 Cal. App. 3d 978, 989 (1972).

Every “Cash Flow Position” report filed by the City since it initiated this proceeding shows 

the existence of restricted funds with significant deficit balances.29 This suggests that the restricted 

funds have been loaned to the general fund.  If true, such use of restricted funds to balance the City’s 

budget fails to meet the standard of a reasonably prudent financial management system of a City. See

Decl. of J. Williams,

  
26 CAL GOV. CODE § 16310.

27 The requirement of two-thirds voter approval has long been interpreted as requiring only two-thirds 
of those voting, not two-thirds of all qualified electors. Arthur v City of Petaluma, 175 Cal. 216, 219 
(1917).
28 The debt limitation in section 18 does not apply to debts that a local government will pay from 
nontax revenues it holds in a special fund.  Rider, 18 Cal. 4th at 1046.  This is generally referred to as 
the “Special Fund Doctrine.”
29 See Cash Flow Position reports filed on the City’s website dated September 4, September 17, 
September 26, October 3, October 8, October 29, and November 29, 2012.
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F. The City’s Continued Lack of Fiscal Transparency, Core Competencies and Credibility Are 
Not Acceptable for A Debtor Under Bankruptcy Court Protection.

As detailed in the Declaration of Jack Williams, the City’s current financial management 

system is inadequate.  The City’s financial reports are not timely and they lack transparency, 

credibility, reliability and accuracy.  Sound reporting is essential to any government, but financial 

reporting is especially important for a governmental entity that has sought the protection of the 

Bankruptcy Court.30 The City is obligated as a debtor obtaining haven in the bankruptcy court to

provide full disclosure of its financial affairs in order to allow the Court and all stakeholders to make 

informed decisions in a timely manner based on meaningful financial information.  See Decl. J. 

Williams.31 Neither this Court nor the City’s creditors should have “to coerce or implore a debtor 

into fulfilling the obligations imposed upon it.”  In re Ronald Kern & Sons, 01-MISC-BK-1E, 2002 

WL 1628908 at *2 (W.D.N.Y. June 11, 2002) (citing Matter of Berryhill, 127 B.R. 427, 433 (N.D. 

Ind. 1991)).32 The City woefully fails to meet its reporting obligations, just as it has woefully failed 

to meet its fiduciary obligations to its residents and taxpayers in managing City finances over the past 

decade or more.

The City has failed, and according to its Pendency Plan, intends to continue to fail, to pay 

CalPERS and a multitude of other obligations owed.  Management of the City’s cash resources rests 

entirely on one person—a situation ripe for problems, even if only as a result of a case of influenza 

  
30 The City cannot enjoy the protections of filing for Bankruptcy without also fulfilling its obligations 
to creditors.  See Matter of Berryhill, 127 B.R. 427, 430 (N.D. Ind. 1991) (finding contempt in a 
chapter 11 proceeding where the debtors were “very willing to take advantage of the benefits…under 
Chapter 11 but are unwilling to accept the responsibilities that accompany that filing,” by failing to 
provide timely and accurate financial disclosures).  
31 Bankruptcy courts have continually stated the importance of periodic financial reporting for any 
reorganization.  Specifically, the courts note that timely and accurate financial reporting is essential 
to keep creditors and the court informed of the status of a business undergoing reorganization, and 
provides the basis to determine whether or not the debtor will be able to successfully reorganize.  See 
In re Whetten, 473 B.R. 380, 383-84 (D. Colo. 2012) (finding that a debtor’s failure to provide 
timely, accurate information prevented creditors from determining “when a debtor is incurring 
additional losses, is rendered administratively insolvent, or is transferring assets without 
authorization”); In re Modern Office Supply, Inc., 28 B.R. 943, 945 (W.D. Okla. 1983) (“Without the 
required reports the creditors are unable to determine if the debtor is exercising its powers in a 
manner beneficial to them and non-compliance is prejudicial to their interests.”).
32 In re Ronald Kern & Sons upheld the dismissal of a Chapter 11 case “where Debtor had filed 
untimely and unverified financial statements containing inadequate and/or indecipherable 
information.”  Id. at *1.
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illness of the Finance Director in the coming months.  The City maintains accounting records that are 

incomplete at best, deceptive at worst, by keeping major fund accounts “off balance sheet.”  Minutes 

of the Common Council meetings are unposted on the City’s website, apparently because the simple 

act of approving minutes at every Council meeting has been deferred at Council meetings for nearly 

the past year.  Indeed, as of the date of filing of this document, the City has only posted council 

minutes through May, so no minutes relating to the bankruptcy are considered public records.33

(1) The Court Should Require the City to Consent to a CRO, Examiner or Other 
Oversight and Reporting Mechanism in Exchange for Continued Right to Retain the 
Benefits of Protection of the Court.

While this Court cannot require the City to pay its postpetition obligations, it can (and should) 

condition allowing the City to remain under protection of this Court on a binding agreement by the 

City to appoint a CRO, consent to the appointment of an examiner or adopt and implement 

appropriate accounting procedures.

The City gravely needs help to get its house in order.  The City heard the court at the 

November 5 status conference and adopted a pendency plan, flawed though it is.  Ten years of history 

suggests that the City is not going to implement meaningful change until forced to do so.  This Court 

needs to hold the City’s feet to the fire.  Ways to do this might include the following:

• Appointment of a Chief Restructuring Officer.  The CRO should be experienced in 
bankruptcy and reasonably acceptable to the key constituencies.

 
• Appointment of an Examiner.  An examiner could be very helpful to the Court in 

understanding what is really going on at the City.  Of particular importance, the examiner
could report to the Court on (1) assets available to pay postpetition obligations of the City, (2) 
assets available to fund a plan of adjustment, (3) the progress of implementation of the 
Pendency Plan, (4) compliance or lack of compliance with applicable law, (5) implementation 
of appropriate financial procedures and controls and (6) the use of special funds.

• Appropriate Procedures.  If this were a chapter 11 case, the United States Trustee would 
without doubt be seeking the appointment of a trustee, conversion or dismissal.  There is no 
reason why this Court should not require the City to maintain appropriate financial and 
accounting procedures as a condition of remaining under Court protection.

G. The Court Should Establish a Schedule for a Hearing on Eligibility.

  
33 See In re Modern Office Supply, Inc., 28 B.R. 943, 944-45 (W.D. Okla. 1983) (finding cause to 
convert a bankruptcy to chapter 7 when “neither the office manager nor the president, were able to 
explain the actual financial condition of the company. This predicament was created primarily by the 
debtor's failure to comply timely with the reporting provisions.”).
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The Court should establish a schedule for the conduct of formal discovery and briefing for an 

evidentiary hearing on eligibility.  The parties should be allowed an adequate opportunity to conduct 

discovery.  The court in the Stockton case established deadlines on a similar contest relating to 

eligibility.  The timelines in that case are instructive as to reasonableness of deadlines that the Court 

may wish to establish.  As stated by Stockton’s counsel, the Stockton Scheduling Order “uses the 

procedure that we used in the City of Vallejo case with respect to teeing up the eligibility issue.”  

Transcript of 8/23/12 Hearing, Docket No. 545, Case No. 12-32118 (Bankr. E.D. Cal. 2012).

Stockton filed its petition on June 28, 2012.  On July 10, the court entered an order 

establishing August 9 as the deadline for objecting to eligibility.  See Docket No. 299, Case No. 12-

32118 (Bankr. E.D. Cal. 2012).  On August 31, after objections had been filed, the bankruptcy court 

entered a scheduling order that set an initial discovery deadline for objectors at October 26, and 

provided a deadline of November 9 for supplementary substantive objections to Stockton’s eligibility.  

See Docket No. 558, at p. 2, Case No. 12-32118 (Bankr. E.D. Cal. 2012) (the “Stockton Scheduling 

Order”).  The Stockton Scheduling Order also contemplated additional discovery by the objectors as 

to any of the City’s responsive briefing, declarations, or expert reports through January 7.  Id.  

Subsequently, the Stockton court has extended the deadlines relating to eligibility twice since 

establishing them in August in order to allow parties to complete discovery. See Docket Nos. 579 and 

623, Case No. 12-32118 (Bankr. E.D. Cal. 2012) (both titled Stipulation and Order Modifying 

Eligibility Scheduling Order).  The objecting parties’ discovery deadline relating to eligibility was 

November 16, 2012, and supplemental briefing is due on December 14, 2012.  Id.  The objecting 

parties, however, will be able to seek additional discovery as to any further responsive briefing, 

declarations, or expert reports through February 22, 2013.  See Docket No. 623, Case No. 12-32118 

(Bankr. E.D. Cal. 2012).

An evidentiary hearing has not yet been set on the Stockton eligibility issue, but the 

bankruptcy court has set a continued status conference on eligibility for February 26, 2012. Id.  

Hence, the time from filing of initial objections to the (potentially) final status conference in Stockton 

is expected to be over six months.  CalPERS suggests that these timelines are reasonable in this case 

as well, provided that the City can timely provide meaningful discovery under those timelines.
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G. Denial of Eligibility Would Not Doom The City.

An underlying theme of the eligibility responses filed by the City and the POB Creditors is 

that allowing the City’s bankruptcy case to proceed is the only way that the City will emerge from its 

current financial situation.  There is no reason to believe this is the case.  A municipal bankruptcy is 

fundamentally different from a corporate bankruptcy where the alternative to bankruptcy is most 

likely liquidation of the company’s assets.  That is not true in situtations involving municipal debtors 

where it is much more difficult for creditors to execute upon any judgment that may be obtained.  

Thus, denial of eligibility will not result in the collapse of the City.  In fact, denial of eligibility may 

actual speed the restructuring process.  Any denial of eligibility could be made without prejudice so 

that the City could refile, if necessary, once it has developed an actual plan and attempted to negotiate 

with its creditors in good faith.  In this way, denying eligibility may actually speed up the process by 

forcing the City to negotiate and come up with a plan now rather than just buying time by deferring 

payments to post-petition creditors.  

Bankruptcy is not the exclusive means for cities to address their financial problems.  In fact, 

some commentators believe that non-bankruptcy options provide better ways for cities to 

restructure.21 For example, in 2003, Pittsburgh was faced with a $34 million budget deficit and total 

debts of $879 million.22 The state created a financial board to oversee the city’s finances, and 

bankruptcy was avoided.23 A similar result was achieved for the City of New York in the 1970’s. 

Thus, cities in severe financial distress can, and do, recover outside of bankruptcy.  

IV. CONCLUSION

There remains considerable doubt that the City has filed its case for any purpose other than 

delay.  While the City has filed what it denominates a pendency plan, that plan is premised on 

unlawful postpetition conduct that cannot act as a predicate to any confirmable plan of adjustment.  

The City tortures the fundamental policy aims of the bankruptcy process by incuring postpetition 

  
21 See, e.g., Omer Kimhi, Chapter 9 of the Bankruptcy Code:  A Solution in Search of a Problem, 27 
Yale J. on Reg. 351 (2010)
22 Id. at 389.
23 Id.
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administrative expenses without any intention of paying them. In sum, the actions of the City to date 

fail to demonstrate that it (a) desires to effect a plan of adjustment and (b) has filed its Petition in 

“good faith.”  Accordingly, CalPERS respectfully requests that the Court either determine that the

City is ineligible for chapter 9 or, alternatively, establish a hearing date for an evidentiary hearing on 

eligibility and a corresponding discovery and briefing schedule.

Respectfully submitted, 

Michael B. Lubic
Michael J. Gearin (pro hac vice)
Brett D. Bissett
K&L GATES LLP

Dated:  December 14, 2012 By: /s/ Michael B. Lubic
Michael B. Lubic
Attorneys for California Public Employees’ 
Retirement System
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C. It is further recognized that the Union, as the exclusive bargaining
representative of all Fire Safety employees. owes the same duties to all employees,
whether Union members or not, and provides benefits and services to all employees
whether Union members or not. Therefore, all employees shall, within 30 days of the
effective date of this MOU, or within 30 days of the date of hire, whichever is later, either
be a member of the Union and pay Union dues or pay an agency fee to the Union in an
amount equal to the actual cost of representation which shall not exceed the uniform Union
dues assessed uniformly against all Union members. The Union shall notify non-members
who pay an agency fee of their rights, duties and responsibilities.

Section 17 - Workers’ Compensation Injury

Members should predesignate their choice of doctor and hospital for work-related
injuries, in accordance with the California State Labor Code

ARTICLE III - COMPENSATION

Section 1 - Salaries

A. During the term of this MOU, the monthly salaries of members of the San
Bernardino Fire Department in the classifications of Firefighter, Paramedic/ Firefighter,
Engineer, Fire Investigator and Captain and additional classifications for which the Union
becomes the recognized representative during the term of this agreement shall be fixed
annually on August 1 of each year at the amount equal to the arithmetic average of the
monthly salaries, paid or approved for payment to employees in like or most nearly
comparable positions of ten (10) California cities with  populations of between 100,000 and
250,000 as shown in the latest Annual Report of Financial Transactions of California cities
published by the State Controller.

The ten (10) cities used for fixing the monthly salaries shall be those ten (10)
cities remaining from an original and complete list of all California cities in the 100,000 to
250,000 population range based on the latest Annual Report of Financial Transactions of
California Cities, published by the State Controller after representatives of the City and the
appropriate recognized employee organization have alternately struck the names of cities
from the list one at a time until the names of ten (10) cities remain. The representatives to
strike the first name from the list shall be determined by lot.

B.       In the event one or more of the ten (10) cities does not have one or more of
the comparable position classifications, the monthly salary for the particular classification
shall be computed as the arithmetic average of the next highest and next lowest
comparable position classification of that City. For example,

1. No Captain:  next highest - Battalion Chief; next lowest -
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Engineer.
2. No Engineer:  next highest - Captain; next lowest - Paramedic.
3. No Paramedic:  next highest - Captain; next lowest - Firefighter

 
C. The salaries paid in Step A shall be the same as the arithmetic average of the

starting salaries of the comparable positions in the ten (10) cities and the salaries paid in
Step E shall be the same as the arithmetic average of the top salaries paid in comparable
positions in the ten cities. The salaries paid in Steps B, C and D shall be fixed at amounts,
which will cause the Local Safety members in the San Bernardino Fire Department to
advance from the starting steps to the maximum pay steps in approximately equal salary
advances.

D. New employees shall be hired at the A step of the established base salary
range except as otherwise provided in this MOU.

E. Any Local Safety member of the Fire Department temporarily acting in a
position in a higher rank during a period of absence of the incumbent or during a vacancy
in the position for more than ten (10) consecutive working days or five (5) consecutive
shifts, shall receive the same salary for the higher rank to which he would be entitled, were
he promoted to that rank during the period in which the employee is acting in the higher
rank, to which he would be entitled, were he promoted to that rank. The Fire Chief shall
certify as to the assignment and the period of time worked in the higher rank to validate
entitlement to the higher salary.

F. Employees in the classification of P-1 and P-3 may provide paramedic
service if approved by the Fire Chief to do so and they provide payroll with a copy of their
certifications to all state and county regulations.

1. The Fire Chief will assign each P-1 and P-3 approved and certified to
“lead” paramedic duties on an engine company and they will be paid 96 hours (4 shifts) of
premium pay.  Premium pay is defined as the hourly rate difference between a top step P-1
and a top step P-2. The premium pay will be paid 50% on the first semi-monthly check and
50% on the second semi-monthly check.

2. Since the assigned P-1’s and P-3’s will be compensated for 96 hours
of premium pay per month, only for extraordinary circumstances will the individuals be
excused from actually working those hours, (e.g. vacation, sick leave, injury.)

3. Fulfillment of the 96 hours can be accomplished by either working full
24-hour shifts, partial shifts of 8-hour increments (up to three, 8-hour partial shifts in any
given 24-hour shift) or a combination of both. Hours worked will be recorded on the
employee’s timesheet and will be tracked by the Department and Payroll. Each employee
will receive a minimum of 8 hours credit when called to perform paramedic duties. If an
employee actually works less than 8 hours, they will still put 8 hours on their timesheet. If
an employee works 8 hours or more, then the actual number of hours worked will be
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recorded on the timesheet.

4. If a P-1 or P-3 is assigned and works paramedic duties in excess of
the 96 hours per month, he/she would receive additional premium pay for the hours worked
over the 96 hours.

G. As per past practice, the following shall be included in computing the salary
formula: EMT Pay

Section 2 - Special Assignment Pay

All employees assigned to the following duty shall receive special assignment pay
at the rate of $50 per month. The number of employees eligible to receive such pay shall
be determined by the City.

Eligible personnel:

1. Shift Arson Investigators
2. Certified Hazardous Material Specialists
3. Certified Breathing Apparatus Technicians
4. FLSA Statistician

The number of employees assigned to the positions at the time of the signing of the
new MOU is: (9) Shift Arson Investigators; (12) Certified Hazardous Material Specialists;
(9) Certified Breathing Apparatus Technicians; (1) FLSA Statistician.

Section 3 – Administrative Captain Assignment

Any employees in the job classification of Fire Captain shall be entitled to
compensation in the amount of eight percent (8%) over the assigned rate for his or her
classification when permanently assigned by the Fire Chief to a forty-hour administrative
assignment work week.

Section  4 - Educational Incentive Pay

All members shall be entitled to receive in addition to their regular salary and as may
be appropriate, one of the levels of incentive pay as set forth below;

A. Fifty ($50) dollars additional compensation per month shall be paid each
member who has a Firefighter II Certificate issued by the State of California; or,

B. One hundred fifty ($150) dollars additional compensation per month shall be
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paid each member who has a Fire Officer Certificate issued by the State of California; or,

C. Two hundred fifty ($250) dollars additional compensation per month shall be
paid any member who has a Chief Officer Certificate issued by the State of California.

Section 5- Bilingual Pay

Each full-time employee who meets the City’s bilingual certification and eligibility
requirements shall be compensated at the rate of $50/month. The City shall reserve the
right to determine languages for which testing will be conducted.

Section 6- Overtime

Overtime worked in excess of an employee’s regular work schedule shall be paid
at the applicable time-and-a half overtime rate under either the Fair Labor Standards Act
or Charter Section 186.

A. Policy: It is the policy of the City to discourage overtime except when
necessitated by abnormal or unanticipated workload situations. The City has the right to
require overtime to be worked as necessary. Consistent with this policy, the Fire Chief,
Deputy Chief and Battalion Chiefs, will make every effort to assign overtime evenly among
the employees with similar skills or assignments.

B. Definition: Overtime is defined as all hours worked in excess of the regularly
scheduled workweek. All overtime shall be reported in increments of six (6) minutes and
is non-accumulative and non-payable when incurred in units of less than six (6) minutes.
Holiday leave, sick leave, vacation leave and court time shall be considered as time worked
for purposes of computing overtime compensation.

C. Compensation: Payment for overtime shall be made on the first regular
payday following the pay period in which overtime is worked, unless overtime
compensation cannot be computed until some later date, in which case overtime will be
paid on the next regular payday after such computation can be made.

Section   7- Retirement Plan

A. The City shall continue to participate in an employees' retirement plan for
Public Safety Officers, by contract with the California Public Employees' Retirement System
(PERS) under the current 3% @ 55 formula. Effective December 31, 2008, the City shall
contract with the PERS system under the 3% @ 50 formula. In the event any act, including
but not limited to the enactment of legislation, eliminates this benefit prior to
implementation, the City agrees to a reopener to discuss this issue.
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B. The City shall continue to provide the "highest 12 month" retirement formula
and Military Service Credit.

C. The City shall contract with PERS to provide the Fourth Level 1959 Survivor
Benefit.  All costs will be borne by the employee.

D. The City shall continue to provide the Post-Survivors' Retirement Benefit.

E. The City shall continue to provide the Post-Retirement Survivor Allowance
 to Continue after Remarriage benefit.

F. City will increase the base salary of all employees covered by this agreement
by converting the nine percent (9%) Employer-Paid Member Contribution (EPMC) to base
salary. This base salary is “compensation earnable” as defined in Section 20636 ( c ) of the
California Government Code and shall be reported to the Public Employees’ Retirement
System (hereinafter “PERS”). Employees will then assume responsibility for payment of the
nine percent (9%) employee retirement contribution to PERS and all associated costs for
the conversion of the EPMC to base salary. The City shall designate such payment as an
Employer Pick-Up as defined under the provisions of Section 414(h)(2) of the Internal
Revenue Code (26 USC §414(h)(2)). The employee contribution to PERS shall be made
through automatic payroll deductions from the base salary in accordance with PERS
regulations.

For purposes of determining overtime compensation and other salary
payments, including but not limited to, payoffs of sick leave, vacation accruals, holiday
accruals and comp time balances, the aforementioned nine percent (9%) base salary
increase shall not be considered.

G. The City shall provide written notification to representatives of the union prior
 to the end of each fiscal year, which identifies the applicable rate for the next fiscal year.

Section   8- On-Call/Call-Back/Standby

Any employee on "on-call" status will receive a minimum of two- (2) hours' pay at
time- and-a-half for all or any portion of a 24-hour day. If called back any time within the
first two (2) hours of on-call, the time worked will be deducted from the two (2) hours on-
call. If the call-back occurs after two (2) hours expire, call-back time will be clocked from
the time the employee receives the call to report. Compensation for that time is in addition
to the on-call status.

In the event an employee is placed on "standby" for court subpoena, the employee
will receive two (2) hours standby pay at time-and-a-half. If the employee is called to court
and does not go beyond 12:00 hours on that day, it will be considered part of the two (2)
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hours standby. If the employee has to appear after the noon recess, any additional time will
be added to the two (2) hours standby, plus one-half hour travel time. In cases where the
subpoena is for 13:30 hours, or another time, the standby will start with time stated on the
subpoena. In those cases where the subpoena is for 13:30 or later, the employee's time
will be computed at the amount of time between the time of subpoena and 17:00, plus 30
minutes travel time. In the event the employee is required to pay parking fees, the
employee will be reimbursed. If the employee is required to stay through noon recess, he
will be paid for the actual time spent. All on-call, call-back and standby pay will be at the
time-and-a-half overtime rate.

Section   9- Court Fines

The City shall pay for court fines imposed upon each member as a result of his
conviction of a traffic violation when such member was directed to operate any faulty
vehicle or vehicular equipment which was the proximate cause of the mechanical or other
traffic violation, provided that such violation did not result from improper or negligent
operation of the vehicle on the part of the member.

ARTICLE IV - FRINGE BENEFITS

Section 1 - Health/Related Insurance

A. The City shall contribute monies toward health premiums for the employee
plus one (1) dependent, at the rate equivalent to the total of the Kaiser South premium and
the Delta Dental High Option plan premium or its equivalent, plus an additional $100 per
month for the employee plus one (1) dependent. The City’s contribution will change to
equal the cost in the Kaiser South premium and the Delta Dental High Option plan or its
equivalent during the term of the MOU.

The City shall contribute monies toward health premiums for employees with
employee only coverage at the rate equivalent to the total of the Kaiser South premium for
employee only and the Delta Dental High Option plan or its equivalent for Employee Only,
plus an additional $100 per month.

Any contribution not utilized by an employee shall revert to the City.

B. Insurance benefits available for purchase by employees include medical,
dental, vision, life and accidental death and dismemberment insurance.

C. An employee must purchase medical insurance offered through the City in
order to utilize the contributions described in Section A.
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DATA SUPPLIED BY THE U.S. DEPARTMENT OF JUSTICE. (SEE SCOPE)
Additions and Deletions are not identified in this document.

PL 94–260 (HR 10624)
April 8, 1976

An Act to amend chapter IX of the Bankruptcy Act to provide by voluntary reorganization procedures for the ad-
justment of the debts of municipalities.TOAC Whereas the Congress finds and declares this Act and proceedings 
thereunder providing for the composition of indebtedness of, or authorized by, municipalities to be within the sub-
ject of bankruptcies under article I, section 8, clause 4 of the United States Constitution: USC prec title 1. and

Whereas the Congress finds that the impracticability of existing Federal bankruptcy remedies for use by munici-
palities increases the likelihood of their default and will aggravate the adverse effects thereof; and

Whereas the Congress finds that the financial disruptions and dislocations resulting from default of such munici-
palities without availability of a Federal procedure to restructure their indebtedness in such fashion as to aviod 
continuing insolvency would have a substantial adverse effect on interstate commerce within the meaning of arti-
cle I, section 8, clause 3 of the United States Constitution, by reason of the commercial importance of the munici-
palities involved.

Be it enacted by the Senate and House of Representatives of the United States of America in Congress assembled, 
That chapter IX of the Bankruptcy Act 11 USC 401 et seq. is amended to read as follows: “Chapter IX

” ADJUSTMENT OF DEBTS OF POLITICAL SUBDIVISIONS AND PUBLIC AGENCIES AND INSTRU-
MENTALITIES

11 USC 401. “Sec. 81. Chapter IX Definitions.—As used in this chapter the term—,
“(1) ‘claim’ includes all claims of whatever character against the petitioner or the property of the petitioner, whether 
or not such claims are provable under section 63 of this Act

11 USC 103. and whether secured or unsecured, liquidated or unliquidated as to amount, fixed or contingent;
“(2) ‘court’ measns court of bankruptcy in which the case is pending, or a judge of such court;
“(3) ‘creditor’ means holder (including the United States, a State, or political subdivision or public agency or in-
strumentality of a State) of a claim against the petitioner;
“(4) ‘claim affected by the plan’ means claim as to which the rights of its holder are proposed to be materially and 
adversely adjusted or modified by the plan;
“(5) ‘debt’ means claim allowable under section 88(a);
“(6) ‘lien’ means security interest in property, lien obtained on property by levy, sequestration, or other legal or eq-
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uitable process, statutory or common law lien on property, or any other variety of charge against property to secure 
the performance of an obligation;
“(7) ‘person’ includes a corporation or a partnership, the United States, the several States, and political subdivisions 
and public agencies and instrumentalities of the several States;
“(8) ‘petitioner’ means agency, instrumentality, or subdivision which has filed a petition under this chapter;
“(9) ‘plan’ means plan filed under section 90;
“(10) ‘special tax payer’ means record owner or holder of title, legal or equitable, to real estate against which has 
been levied a special assessment or special tax the proceeds of which are the sole source of payment of obligations 
issued by the petitioner to defray the costs of local improvements; and
“(11) ‘special tax payer affected by the plan’ means special tax payer with respect to whose real estate the plan pro-
poses to increase the proportion of special assessments or special taxes referred to in paragraph (10) of this section 
assessed against that real estate.
” Sec. 82. 11 USC 402. Jurisdiction and POWERS of Cour—,
“(a) JURISDICTION.— The court in which a petition is filed under this chapter shall exercise exclusive original 
jurisdiction for the adjustment of the petitioner's debts, and for the purposes of this chapter, shall have exclusive 
jurisdiction of the petitioner and its property, wherever located.
“(b) Powers.—After the filing of a petition under this chapter the court may—,
“(1) permit the petitioner to reject executory contracts and unexpired leases of the petitioner, after hearing on notice 
to the parties to such contracts leases and to such other parties in interest as the court may designate;
“(2) during the pendency of a case under this chapter, or after the confirmation of the plan if the court has retained 
jurisdiction under section 96(e), after hearing on such notice as the court may prescribe and for cause shown, permit 
the issuance of certificates of indebtedness for such consideration as is approved by the court, upon such terms and 
conditions, and with such security and priority in payment over existing obligations, secured or unsecured, and over 
costs and expenses of administration, not including operating expenses of the petitioner, as in the particular case 
may be equitable; and
“(3) exercise such other powers as are not inconsistent with the provisions of this chapter.
“(c) Limitation.—Unless the petitioner consents or the plan so provides, the court shall not, by any stay, order or 
decree, in the case or otherwise, interfere with—,
“(1) any of the political or governmental powers of the petitioner;
“(2) any of the property or revenues of the petitioner; or
“(3) the petitioner's use or enjoyment of any income-producing property.
“(d) Designation of Judge.—After the filing of a petition, the chief judge of the court in the district in which the peti-
tion is filed shall immediately notify the chief judge of the circuit court of appeals of the circuit in which the district 
court is located, who shall designate the judge of the district court to conduct the proceedings under this chapter.
” Sec. 83. 11 USC 403. Reservation of State Power To Control Governmental Functions of Political Subdivisions.—
Nothing contained in this chapter shall be construed to limit or impair the power of any State to control, by legisla-
tion or otherwise, any municipality or any political subdivision of or in such State in the exercise of its political or 
governmental powers, including expenditures therefor: Provided, however, That no State law prescribing a method 
of composition of indebtedness of such agencies shall be binding upon any creditor who does not consent to such 
composition, and no judgment shall be entered under such State law which would bind a creditor to such composi-
tion without his consent.
” Sec. 84. 11 USC 404. Eligibility for Relief.—Any State's political subdivision or public agency or instrumentality, 
which is generally authorized to file a petition under this chapter by the legislature, or by a governmental officer or 
organization empowered by State law to authorize the filing of a petition, is eligible for relief under this chapter if it 
is insolvent or unable to meet its debts as they mature, and desires to effect a plan to adjust its debts. An entity is not 
eligible for relief under this chapter unless—,
“(1) it has successfully negotiated a plan of adjustment of its debts with creditors holding at least a majority in 
amount of the claims of each class which are claims affected by that plan;
“(2) it has negotiated in good faith with its creditors and has failed to obtain, with respect to a plan of adjustment of 
its debts, the agreement of creditors holding at least a majority in amount of the claims of each class which are 
claims affected by that plan;
“(3) such negotiation is impracticable; or
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“(4) it has a reasonable fear that a creditor may attempt to obtain a preference.
” Sec. 85. 11 USC 405. Petition and Proceedings Relating to Petition.—,
“(a) Petition.—An entity eligible under section 84 may file a petition for relief under this chapter. In the case of an 
unincorporated tax or special assessment district having no officials of its own, the petition may be filed by its gov-
erning authority or the board or body having authority to levy taxes or assessments to meet the obligations of the 
district. Any party in interest may file an answer to the petition with the court, not later than 15 days after the publi-
cation of notice required by subsection (d) is completed, objecting to the filing of the petition. Upon the filing of 
such answer, the court may dismiss the petition after hearing on notice if the petitioner did not file the petition in 
good faith, or if the petition does not meet the requirements of this chapter. The court shall not, on account of an 
appeal from a finding of jurisdiction, delay any proceeding under this chapter in the case in which the appeal is be-
ing taken; nor shall any court order a stay of such proceeding pending such appeal. The reversal on appeal of a find-
ing of jurisdiction shall not affect the validity of any certificate of indebtedness authorized by the court and issued in 
such case.
“(b) List.—The petitioner shall file with the court a list of the petitioner's creditors, insofar as practicable. The list 
shall include for each known creditor, to the extent practicable, the name of the creditor, the address of the creditor 
so far as known to the petitioner, and a description of any claim of the creditor, showing the amount and character of 
the claim, the nature of any security for the claim, and whether the claim is disputed, contingent or unliquidated as to 
amount. If an identification of any of the petitioner's creditors is impracticable, the petitioner shall state the reason 
such identification is impracticable and the character of the claims of the creditors involved. The petitioner shall 
supplement the list as creditors who were unknown or unidentified at the time the list was filed become known or 
identified to the petitioner. If the list is not filed with the petition, the petitioner shall file the list at such later time as 
the court, upon its own motion or upon application of the petitioner, sets.
“(c) Venue and Fees.—The petition and any accompying papers, together with a filing fee of $100, shall be filed 
with a court in a district in which the petitioner is located.
“(d) NOTICE.— The petitioner or such other person as the court designates shall give notice of the filing or dis-
missal of the petition to the State in which the petitioner is located, to the Sucurities and Exchange Commission, and 
to creditors included in the list of creditors required by subsection (b) or in any supplement to that list. The notice 
shall also state that a creditor who files with the court a request, setting forth that creditor's name and address and the 
nature and amount of that creditor's claim, shall be given notice of any other matter in which that creditor has a di-
rect and substantial interest. The notice required by the first sentence of this subsection shall be published at least 
once a week for three successive weeks in at least one newspaper of general circulation published within the juris-
diction of the court, and in such other papers having a general circulation among bond dealers and bondholders as 
may be designated by the court. The court may require that it be published in such other publication as the court 
deems proper. The court shall require that a copy of the notice required by the first sentence of this subsection be 
mailed, postage prepaid, to each creditor named in the list required by subsection (b) at the address of such creditor 
given in the list, or, if no address is given in the list for a creditor and the address of such creditor cannot with rea-
sonable diligence be ascertained, then a copy of the notice may, if the court so determines, be mailed, postage pre-
paid, to such creditor addressed as the court may prescribe. All expense of giving notice required by this subsection 
shall be paid by the petitioner, unless the court for good cause determines that the cost of notice in a particular in-
stance should be borne by another party. The notice shall be first published as soon as practicable after the filing of 
the petition, and the mailing of copies of the notice shall be completed as soon as practicable after the filing of the 
list required by subsection (b).
“(e) Stay of enforcement of claims against petitioner.—,
“(1) Effect of filing a petition.—A petition filed under this chapter shall operate as a stay of the commencement or 
the

continuation of any judicial or other proceeding against the petitioner, its property, or an officer or inhabitant of the 
petitioner, which seeks to enforce any claim against the petitioner, or of an act or the commencement or continuation 
of a judicial or other proceeding which seeks to enforce a lien upon the property of the petitioner or a lien on or aris-
ing out of taxes or assessments due the petitioner, shall operate as a stay of the enforcement of any set–off or coun-
terclaim relating to a contract, debt, or obligation of the petitioner.
“(2) Duration of automatic stay.—Except as it may be terminated, annuled, modified, or conditioned by the court 
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under the terms of this subsection, the stay provided for in this subsection shall continue until the case is closed or 
dismissed, or the property subject to the lien is, with the approval of the court, abandoned of transferred.
“(3) Relief from automatic stay.—Upon the filing of a complaint seeking relief from a stay provided for by this sec-
tion, the court shall set a hearing for the earliest possible date. The court may, for cause shown, terminate, annul, 
modify, or condition such stay.
“(4) Other stays.—The commencement or continuation of any other act or proceeding may be stayed, restrained, or 
enjoined by the court, upon notice to each person against whom such order would apply, and for cause shown. The 
court may issue an order under this paragraph without requiring the petitioner to give security as a condition to that 
order.
“(f) Unenforceability of certain contractual provisions.—A provision in a contract or lease, or in any law applicable 
to such a contract or lease, which terminates or modifies, or permits a party other than the petitioner to terminate or 
modify, the contract or lease because of the insolvency of the petitioner or the commencement of a case under this 
chapter is not enforceable if any defaults in prior performance of the petitioner are cured and adequate assurance of 
future performance is provided.
“(g) Recovery of set–off.—Any set-off which relates to a contract, debt, or obligation of the petitioner and which 
set-off was effected within four months prior to the filing of the petition, is voidable and recoverable by the peti-
tioner after hearing on notice. The court may require as a condition to recovery that the petitioner furnish adequate 
protection for the realization by the person against whom or which recovery is sought of the claim which arises by 
reason of the recovery.
“(h) Avoiding powers.—Sections 60a, 60c, 67a, 67d, 70c, 70e(1) and 70e(2), and the first three sentences of section 
60b shall apply in cases under this chapter as though the petitioner were the bankrupt, debtor, or trustee. 11 USC 96, 
107, 111. If the petitioner refuses to pursue a cause of action under a section or sentence made applicable to this 
chapter by this subsection, the court may, upon the application of any creditor, appoint a trustee to pursue such cause 
of action.
” Sec. 86. 11 USC 406. Representation of Creditors.—,
“(a) Representation and disclosure.—Any creditor may act in that creditor's own behalf or by an attorney or a duly 
authorized agent or committee. Every person, not including governmental entities, representing more than one credi-
tor shall file with the court a list of the creditors represented by such person, giving the name and address of each 
such creditor, together with a statement of the amount, class, and character of the claim held by that creditor, and 
shall attach to the list a copy of the instrument signed by the holder of such claim showing such person's authority, 
and shall file with the list a copy of the contract or agreement entered into between such person and the creditors 
represented by that person. Such person shall disclose all compensation incident to the case, received or to be re-
ceived, directly or indirectly, by that person. That compensation shall be subject to modification and approval by the 
court.
“(b) Multiple compensation.—The court shall examine all of the contracts, proposals, acceptances, deposit agree-
ments, and all other papers relating to the plan, specifically for the purpose of ascertaining if any person, not includ-
ing governmental entities, promoting the plan, or doing anything of such a nature, has been or is to be compensated, 
directly or indirectly, by both the petitioner and any of its creditors, and shall take evidence under oath to determine 
whether any such compensation has occorred or is to occur. After such examination the court shall make an adjudi-
cation of this issue, and if it be found that any such compensation has occurred or is to occur, the court shall dismiss 
the petition and tax all of the costs against the person promoting the plan or diong anything of such a nature and re-
ceiving such multiple compensation, or against the petitioner, unless such plan is modified, within the time to be 
allowed by the court, so as to eliminate the possibility of such compensation, in which event the court may proceed 
to futher consideration of the confirmation of the plan.
” Sec. 87. 11 USC 407. Reference, Expenses, and Joint Administration.—,
“(a) Reference.—The court may refer any special issue of fact to a referee in bankruptcy for consideration, the tak-
ing of testimony, and a report upon such special issue of fact, if the court finds that the condition of its docket is 
such that it cannot take such testimony without unduly delaying the dispatch of other business pending in the court, 
and if it appears that such special issue is necessary to the determination of the case. A reference to a referee in 
bankruptcy shall be the exception and not the rule. The court shall not make a general reference of the case, but may 
only request findings of specific facts.
“(b) Expenses.—The court may allow reasonable compensation for the actual and necessary expenses incurred in 

EXHIBIT B Page 41

Case 6:12-bk-28006-MJ    Doc 280    Filed 12/14/12    Entered 12/14/12 17:23:36    Desc
 Main Document      Page 43 of 64



PL 94–260, 1976 HR 10624
PL 94–260, April 8, 1976, 90 Stat 315

Page 5

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.

connection with the case, including compensation for services rendered and expenses incurred in obtaining the de-
posit of securities and the preparation of the plan, whether such work has been done by the petitioner or by a repre-
sentative of creditors, and may allow reasonable compensation for an attorney or agent of any of them. No fee, com-
pensation, reimbursement, or other allowances for an attorney, agent, or representative of creditors shall be assessed 
against the petitioner or paid from any revenues, property, or funds of the petitioner except in the manner and in 
such sums, if any, as may be provided for in the plan. An appeal may be taken from any order allowing compensa-
tion to the United States court of appeals for the circuit in which the case under this chapter is pending, independ-
ently of any other appeal which may be taken in the case. The court of appeals shall hear and determine such appeal 
summarily.
“(c) Joint administration.—If two or more petitions by related entities are pending in the same court, the court may 
order joint administration of the cases.
” Sec. 88. 11 USC 408. Claims.—,
“(a) Allowance of claims.—In the absence of an objection by a party in interest, or of a filing of a proof of claim, the 
claim of a creditor that is not disputed, contingent or unliquidated as to amount, and that appears in the list or in a 
supplement to the list filed by the petitioner under section 85(b) shall be deemed allowed. The court may set a date 
by which proofs of other claims shall be filed. If the court does not set a date, such proofs of other claims shall be 
filed before the entry of an order confirming the plan. Within thirty days after the filing by the petitioner of the list 
or any supplement to the list under section 85(b), the court shall give written notice to each person whose claim is 
listed as disputed, contingent, or unliquidated as to amount, informing each such person that a proof of claim must 
be filed with the court within the time fixed under this subsection. If there is no objection to such claim, the claim 
shall be deemed allowed. If there is an objection, the court shall hear and determine the objection.
“(b) Classification of creditors.—The court shall designate classes of creditors whose claims are of substantially 
similar character and the members of which enjoy substantially similar rights, consistent with the provisions of sec-
tion 89, except that the court may create a separate class of creditors having unsecured claims of less than $250 for 
reasons of administrative convenience. If there is a controversy over the classification of a creditor, the court shall, 
after hearing on notice, summarily determine such controversy.
“(c) Damages upon rejection of executory contracts.—If an executory contract or an unexpired lease is rejected un-
der the plan or under section 82(b), any person injured by such rejection may assert a claim against the petitioner. 
The rejection of an executory contract or unexpired lease constitutes a breach of the contract or lease as of the date 
of the commencement of the case under this chapter. The claim of a landlord for injury resulting from the rejection 
of an unexpired lease of real estate or for damages or indemnity under a convenant contained in such lease shall be 
allowed, but shall be limited to an amount not to exceed the rent, without acceleration, reserved by such lease for the 
year next succeeding the date of the surrender of the premises to the landlord or the date of reentry of the landlord, 
which-ever first occurs, whether before or after the filing of the petiotion, plus unpaid accrued rent, without accel-
eration, up to the date of such surrender or reentry. The court shall scrutinize the circumstances of an assignment of 
a future rent claim and the amount of the consideration paid for such assugnment in determining the amount of dam-
ages allowed the assignee of that claim.
” Sec. 89. 11 USC 409. Priorities.—The following shall be paid in full in advance of any distribution to creditors 
under the plan, in the following order:
“(1) The costs and expenses of administration which are incurred subsequent to the filing of a petition under this

chapter.
“(2) Debts owed for services or materials actually privided within three months before the date of the filing of the 
petition under this chapter.
“(3) Debts owing to any person, which by the laws of the United States (other than this Act) are entitled to priority.
” Sec. 90. 11 USC 410. Filing and Transmission of Plan and Modifications.—,
“(a) Filing.—The petitioner shall file a plan for the adjustment of the petitioner's debts. If such plan is not filed with 
the petition, the petitioner shall file the plan at such later time as the court, upon its own motion or upon application 
of the petitioner, sets. At any time prior to the confirmation of a plan, the petitioner, or any creditor, if the petitioner 
has consented in writing to the modification to be filed by the creditor, may file a modification of the plan; but the 
modification shall comply with the provisions of this chapter.
“(b) Transmission of plan and modifications.—As soon as as practicable after the plan or any modification of the 
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plan has been filed, the court shall set a time, which shall be ninety days from the filing of the plan or any modifica-
tion of the plan, unless the court, for good cause, sets some other time, within which creditors may accept or reject 
the plan and any modification of the plan. The petitioner or such other person as the court designates shall transmit 
by mail a copy of such plan or modification, or a summary and any analysis of such plan or modification, a notice of 
the time within which the plan or modification may be accepted or rejected, and a notice of the right to recerive a 
copy, if it has not been sent of such plan or modification, to each creditor whose claim is affected by the plan, to 
each special tax payer affected by the plan, and to any party in interest that the court designates. Upon request by a 
recipient of such summary and notice, the petitioner or such other person as the court designates shall transmit by 
mail a copy of the plan of modification to that recipient. The court shall, after hearing on notice, determine any con-
troversy as to whether a claim of a creditor or class of creditors is a claim affected by the plan and as to whether a 
special tax payer is a special tax payer affected by the plan.
” Sec. 91. 11 USC 411. Provisions of Plan.—A petitioner's plan may include provisions modifying or altering the 
rights of creditors generally, or of any class of them, secured or unsecured, either through issuance of new securities 
of any character, or otherwise, and may contain such other provisions and agreements not inconsistent with this 
chapter as the parties may desire, including provisions for the rejection of any executory contract or unexpired lease.
” Sec. 92. 11 USC 412. Acceptance.—,
“(a) Who may accept or reject.—Unless a claim of a creditor who is included in the list or in a supplement to the list 
filed under section 85 (b) or who files a proof of claim and whose claim is not then disputed, contingent, or unluqui-
dated as to amount, or of a security holder of record as of the date of the transmittal of information under section 
90(b), has been disallowed or is not a claim affected by the plan, that creditor or security holder may accept or re-
jected the plan and any modification of the plan within the time set by the court. Notwithstanding an object to a 
claim, the court may temporarily allow such claim in such amount as the court deems propre for the purpose of ac-
ceptance or rejection under this section.
“(b) General rule.—Except as provided in subsection (d), the plan may be confirmed only if it has been accepted in 
writing by or on behalf of creditors holding at least two-thirds in amount of the claims of each class allowed under 
section 88 and more than 50 percent in number of the claims of each class allowed under section 88.
“(c) Computing acceptance.—The two-thirds majority required by subsection (b) is two-thirds in amount of the 
claims allowed under section 88 of creditors who file an acceptance or rejection within the time fixed by the court, 
but not including claims held or controlled by the petitioner, or claims of creditors specified in subsection (d). The 
more than 50 percent required by subsection (b) is more than 50 percent in number of the claims allowed under sec-
tion 88 of creditors who file an acceptance or rejection within the time fixed by the court, but not including claims 
held or controlled by the petitioner, or claims of creditors specified in subsection (d).
“(d) Exception.—It is not requisite to the confirmation of the plan that there be such acceptance by any creditor or 
class of creditors—,
“(1) whose claims are not affected by the plan;
“(2) if the plan makes provision for the payment of their claims in cash in full; or
“(3) if provision is made in the plan for the protection of the interests, claims, or lien of such creditor or class of

creditors.
“(e) Acceptance of modification.—If the court finds that a proposed modification does not materially and adversely 
affect the interest of a creditor, the modification shall be deemed accepted by that creditor if that creditor has previ-
ously accepted the plan. If the court determines that a modification does materially and adversely affect the interest 
of a creditor, that creditor shall be given notice of the proposed modification and the time allowed for its acceptance 
or rejection. The number of acceptances of the plan as modified required by subxection (b) shall be obtained. The 
plan as modified shall be deemed to have been accepted by any creditor who accepted the plan and who fails to file 
a written rejection of the modification with the court within such reasonable time as shall be allowed in the notice to 
that credotor of the proposed modification.
” Sec. 93. 11 USC 413. Objection to Plan.—A creditor who holds a claim affected by the plan or a special tax payer 
affected by the plan may file with the court an objection to the confirmation of the plan. The Securities and Ex-
change Commission may also file with the court an objection to the confirmation of the plan, but in the case of an 
objection filed under this section, the Securities and Exchange Commission may not appeal or file any petition for 
appeal. An objection to the confirmation of the plan may be filed with the court any time prior to ten days before the 
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hearing on the confirmation of the plan, or within such other times set by the court.
” Sec. 94. 11 USC 414. Confirmation.—,
“(a) Hearing on confirmation.—Within a reasonable time after the expiration of the time set by the court within 
which the plan and any modifications of the plan may be accepted or rejected, the court shall hold a hearing on the 
confirmation of the plan and any modifications of the plan. The court shall give notice of the hearing and of the time 
allowed for filing objections to all parties entitled to object under section 93. The court may, for cause shown, per-
mit a labor union or employees' association, that represents employees of the petitioner, to be heard on the economic 
soundness of the plan affecting the interests of the represented employees.
“(b) Conditions for confirmation.—The court shall confirm the plan if—,
“(1) the plan is fair and equitable and feasible and does not discriminate unfairly in favor of any creditor or class of

creditors;
“(2) the plan complies with the provisions of this chapter;
“(3) the plan has been accepted as required by section 92;
“(4) all amounts to be paid by the petitioner or by any

person, not including other governmental entities, for services and expenses in the case or incident to the plan have 
been fully

disclosed and are reasonable;
“(5) the offer of the plan and its acceptance are in good

faith; and
“(6) the petitioner is not prohibited by law from taking any action necessary to be taken by it to carry out the plan.
” Sec. 95. 11 USC 415. Effect of confirmation.—,
“(a) Provisions of plan binding.—The provisions of a confirmed plan shall be binding on the petitioner and on any 
creditor who had timely notice or actual knowledge of the petition or plan, whether or not such creditor's claim has 
been allowed under section 88, and whether or not such creditor has accepted the plan.
“(b) Discharge.—,
“(1) The petitioner is discharged from all claims against it provided for in the plan except as provided in paragraph 
(2) of this subsection as of the time when—,
“(A) the plan has been confirmed;
“(B) the petitoner has deposited the money, securities, or other consideration to be distributed under the plan with a 

disbursing agent appointed by the court; and
“(C) the court has determined—,
“(i) that any security so deposited will constitute upon distribution a valid legal obligation of the petitioner; and
“(ii) that any provision made to pay of secure payment of such obligation valid.
“(2) The petitioner is not discharged under paragraph (1) of this subsection from any claim—,
“(A) excepted from discharge by the plan or order confirming the plan; or
“(B) whose holder, prior to confirmation, had neither timely notice nor actual knowledge of neither the petition nor 

the plan.
” Sec. 96. 11 USC 416. Postconfirmation Matters.—,
“(a) Time allowed for deposit under the plan.—Prior to or promptly after confirmation of the plan, the court shall fix 
a time within which the petitioner shall deposit with the disbursing agent appointed by the court any consideration to 
be distributed under the plan.
“(b) Duties of petitioner.—The petitioner shall comply with the plan and the orders of the court relative to the plan, 
and shall take all actions necessary to carry out the plan. The court may direct the petitioner and other necessary 
parties to execute and deliver or to join in the execution and delivery of any instrument required to effect a transfer 
of property under the plan and to perform such other acts including the satisfaction of a lien, as the court determines 
to be necessary for the consummation of the plan.
“(c) Distribution.—Distribution shall be made in accordance with the provisions of the plan to creditors whose 
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claims have been allowed under section 88. Distribution may be made at the date the order confirming the plan be-
comes final to holders of securities of record whose claims have not been disallowed.
“(d) Compliance date.—When a plan requires presentment or surrender of securities or the performance of any other 
action as a condition to participation under the plan, such action shall be taken not later than five years after the en-
try of the order of confirmation. A person who has not within such time presented or surrendered that person's secu-
rities or taken such other action required by the plan shall not participate in any distribution under the plan, and the 
consideration deposited with the disbursing agent for distribution to such person shall become the property of the 
petitioner.
“(e) Continuing jurisdiction.—The court amy retain jurisdiction over the case for such period of time as the court 
determines is necessary for the successful execution of the plan.
“(f) Order of decree as evidence and notice.—A certified copy of any order or decree entered by the court in a case 
under this chapter shall be evidence of the jurisdiction of the court, the regularity of the proceedings, and the fact 
that the order was made. A certified copy of an order providing for the transfer of any property dealt with by the 
plan shall be evidence of the transfer of title accordingly, and, if recorded as conveyances are recorded, shall impart
the same notice that a deed, if recorded, would impart.
” Sec.97. 11 USC 417. Effect of Exchange of Debt Securities Before Date of the Petition.—The exchange of new 
debt securities under the plan for claims covered by the plan, whether the exchange occurred before or after the date 
of the petition, does not limit or impair the effectiveness of the plan or of any provision of this chapter. The written 
consents of the holders of any securities outstanding as the result of any such exchange under the plan shall be in-
cluded as acceptances of such plan in computing the acceptance required under section 92.
” Sec. 98. 11 USC 418. Dismissal.—,
“(a) Permissive dismissal.—The court may dismiss the case after hearing on notice—,
“(1) for want of prosecution;
“(2) if no plan is proposed within the time fixed or extended

by the court;
“(3) if no proposed plan is accepted within the time fixed or extended by the court; or
“(4) where the court has retained jurisdiction after confirmation of a plan—,
“(A) if the petitioner defaults in any of the terms of the plan; or
“(B) if a plan terminates by reason of the happening of a condition specified therein.
“(b) Mandatory dismissal.—The court shall dismiss the case if confirmation is refused.”.
” Sec. 2. 11 USC 401 note. Separability.—If any provision of this chapter of the application thereof to any agency, 
instrumentality, or subdivision is held invalid, the remainder of the chapter, or the application of such provision to 
any other agency or instrumentality or political subdivision shall not be affected by such holding.
“Sec. 3. 11 USC 401 note. If the amendment made by this Act is judicially finally determined to be unconstitutional 
then chapter IX of the Bankrupcy Act, as such chapter IX existed on the day before the date of enactment of this 
Act, 11 USC 401 et seq. is revived and shall have full force and effect with respect to cases filed after such determi-
nation.

Approved April 8, 1976.

LEGISLATIVE HISTORY:
HOUSE REPORTS: No. 94— 686 (Comm. on the Judiciary) and No. 94—938 (Comm. of Conference).
SENATE REPORT No. 94—458 accompanying S. 2597 (Comm. on the Judiciary).

CONGRESSIONAL RECORD:
Vol. 121 (1975): Dec. 9, S. 2597 considered in Senate;

considered and passed House.

Dec. 10, considered and passed Senate, amended, in lieu of S. 2597.
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Vol. 122 (1976): Mar. 25, House receded and concurred in Senate amendments with amendments; Senate agreed to 
conference report, concurred in House amendments.
PL 94–260, 1976 HR 10624

PL 94–260, 1976 HR 10624

END OF DOCUMENT
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PROOF OF SERVICE OF DOCUMENT
I am over the age of 18 and not a party to this bankruptcy case or adversary proceeding.  My business address is:

K&L Gates LLP, 10100 Santa Monica Blvd., 7th Floor, Los Angeles, CA 90067

A true and correct copy of the foregoing document entitled (specify): REPLY OF CALPERS IN SUPPORT OF ITS
PRELIMINARY OBJECTION TO THE CITY OF SAN BERNARDINO’S CHAPTER 9 PETITION AND REQUEST FOR
RELIEF UNDER 11 U.S.C. § 941___________________________________________________________________

will be served or was served (a) on the judge in chambers in the form and manner required by LBR 5005-2(d); and (b) in 
the manner stated below:

1.  TO BE SERVED BY THE COURT VIA NOTICE OF ELECTRONIC FILING (NEF):  Pursuant to controlling General 
Orders and LBR, the foregoing document will be served by the court via NEF and hyperlink to the document. On (date)  
12/14/12        , I checked the CM/ECF docket for this bankruptcy case or adversary proceeding and determined that the 
following persons are on the Electronic Mail Notice List to receive NEF transmission at the email addresses stated below:

• Jerrold Abeles abeles.jerry@arentfox.com, labarreda.vivian@arentfox.com 
• Franklin C Adams franklin.adams@bbklaw.com, 

arthur.johnston@bbklaw.com;lisa.spencer@bbklaw.com;bknotices@bbklaw.com 
• Joseph M Adams jadams@lawjma.com 
• Andrew K Alper aalper@frandzel.com, efiling@frandzel.com;ekidder@frandzel.com 
• Thomas V Askounis taskounis@askounisdarcy.com 
• Anthony Bisconti tbisconti@bmkattorneys.com 
• Jeffrey E Bjork jbjork@sidley.com 
• Sarah C Boone sboone@marshackhays.com, ecfmarshackhays@gmail.com 
• J Scott Bovitz bovitz@bovitz-spitzer.com 
• Jeffrey W Broker jbroker@brokerlaw.biz 
• Deana M Brown dbrown@milbank.com 
• Michael J Bujold Michael.J.Bujold@usdoj.gov 
• Christopher H Conti chc@sdlaborlaw.com, sak@sdlaborlaw.com 
• Christina M Craige ccraige@sidley.com 
• Alex Darcy adarcy@askounisdarcy.com 
• Susan S Davis sdavis@coxcastle.com 
• Robert H Dewberry robert.dewberry@dewlaw.net 
• Todd J Dressel dressel@chapman.com, lubecki@chapman.com 
• Chrysta L Elliott elliottc@ballardspahr.com, manthiek@ballardspahr.com 
• Scott Ewing contact@omnimgt.com, sewing@omnimgt.com;katie@omnimgt.com 
• John A Farmer jfarmer@orrick.com 
• Paul R. Glassman pglassman@sycr.com 
• David M Goodrich dgoodrich@marshackhays.com, ecfmarshackhays@gmail.com 
• Christian Graham cgraham23@dlblaw.net 
• Everett L Green everett.l.green@usdoj.gov 
• Chad V Haes chaes@marshackhays.com, ecfmarshackhays@gmail.com 
• James A Hayes jhayes@cwlawyers.com 
• M Jonathan Hayes jhayes@hayesbklaw.com, 

roksana@hayesbklaw.com;carolyn@hayesbklaw.com;elizabeth@hayesbklaw.com 
• D Edward Hays ehays@marshackhays.com, ecfmarshackhays@gmail.com 
• Eric M Heller eric.m.heller@irscounsel.treas.gov 
• Jeffery D Hermann jhermann@orrick.com 
• Bonnie M Holcomb bonnie.holcomb@doj.ca.gov 
• Whitman L Holt wholt@ktbslaw.com 
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• Michelle C Hribar mch@sdlaborlaw.com 
• Steven J Katzman SKatzman@bmkattorneys.com 
• Jane Kespradit jane.kespradit@limruger.com, amy.lee@limruger.com 
• Mette H Kurth kurth.mette@arentfox.com 
• Michael B Lubic michael.lubic@klgates.com, jonathan.randolph@klgates.com 
• Richard A Marshack rmarshack@marshackhays.com, 

lbergini@marshackhays.com;ecfmarshackhays@gmail.com 
• Gregory A Martin gmartin@winston.com 
• David J Mccarty dmccarty@sheppardmullin.com, pibsen@sheppardmullin.com 
• Reed M Mercado rmercado@sheppardmullin.com 
• Aron M Oliner roliner@duanemorris.com 
• Scott H Olson solson@seyfarth.com 
• Dean G Rallis drallis@sulmeyerlaw.com 
• Christopher O Rivas crivas@reedsmith.com 
• Kenneth N Russak krussak@frandzel.com, efiling@frandzel.com;dmoore@frandzel.com 
• Gregory M Salvato gsalvato@salvatolawoffices.com, calendar@salvatolawoffices.com 
• Mark C Schnitzer mschnitzer@rhlaw.com, mschnitzer@verizon.net 
• Diane S Shaw diane.shaw@doj.ca.gov 
• Jason D Strabo jstrabo@mwe.com, apolin@mwe.com 
• Matthew J Troy matthew.troy@usdoj.gov 
• United States Trustee (RS) ustpregion16.rs.ecf@usdoj.gov 
• Anne A Uyeda auyeda@bmkattorneys.com 
• Annie Verdries verdries@lbbslaw.com 
• Brian D Wesley brian.wesley@doj.ca.gov 
• Kirsten A Roe Worley kworley@wthf.com, bcordova@wthf.com

Service information continued on attached page

2.  SERVED BY UNITED STATES MAIL:  
On (date) 12/14/12     , I served the following persons and/or entities at the last known addresses in this bankruptcy 
case or adversary proceeding by placing a true and correct copy thereof in a sealed envelope in the United States mail, 
first class, postage prepaid, and addressed as follows. Listing the judge here constitutes a declaration that mailing to the 
judge will be completed no later than 24 hours after the document is filed.

Debtor
City of San Bernardino, California 
City Hall 
300 North "D" Street 
San Bernardino, CA 92418 
SAN BERNARDINO-CA 

U.S. Trustee
United States Trustee (RS) 
3801 University Avenue, Suite 720 
Riverside, CA 92501-3200 

Paul R. Glassman 
Stradling Yocca Carlson & Rauth 
100 Wilshire Blvd Ste 440 
Santa Monica, CA 90401 

Case 6:12-bk-28006-MJ    Doc 280    Filed 12/14/12    Entered 12/14/12 17:23:36    Desc
 Main Document      Page 63 of 64



This form is mandatory.  It has been approved for use by the United States Bankruptcy Court for the Central District of California.

June 2012 F 9013-3.1.PROOF.SERVICE

Bryan C Altman
The Altman Law Group
6300 Wilshire Blvd Ste 980 
Los Angeles, CA 90048

Roger Jon Diamond
2115 Main Street 
Santa Monica, CA 90405

Dale K Galipo
21800 Burbank Blvd Ste 310 
Woodland Hills, CA 91367

John A Henley
2068 Orange Tree Lane Ste 220 
Redlands, CA 92374

Susan Millslagle
10045 Jonathan Ave 
Cherry Valley, CA 92223

Jon Schlueter
108 Orange St Ste 8 
Redlands, CA 92373

Neil S Steiner
433 N Camden Drive Ste 730 
Beverly Hills, CA 90210

Service information continued on attached page

3.  SERVED BY PERSONAL DELIVERY, OVERNIGHT MAIL, FACSIMILE TRANSMISSION OR EMAIL (state method 
for each person or entity served):  Pursuant to F.R.Civ.P. 5 and/or controlling LBR, on (date) 12/14/12      , I served the 
following persons and/or entities by personal delivery, overnight mail service, or (for those who consented in writing to 
such service method), by facsimile transmission and/or email as follows.  Listing the judge here constitutes a declaration 
that personal delivery on, or overnight mail to, the judge will be completed no later than 24 hours after the document is 
filed.

The Hon. Meredith A. Jury
United States Bankruptcy Court
3420 Twelfth Street
Suite 325 / Courtroom 301
Riverside, CA 92501-3819

Service information continued on attached page

I declare under penalty of perjury under the laws of the United States that the foregoing is true and correct.

12/14/12                         Brett D. Bissett /s/Brett D. Bissett
Date Printed Name Signature
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