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The Local Safety Resource Guide for Disability Retirementis designed for public agency employers who make
disability determinations for local safety members under Government Code 21154. The guide covers requirements

and responsibilities for both employers and employees regarding disability retirement and reinstatement. For
additional information, view our other Reference Guides.

If you have comments or suggestions for future editions of this guide, contact us.
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Overview of Disability Retirement

CalPERSis a defined benefit plan. We provide monthly benefits based upona
member’syears of service, age, and highest compensation.

Disability retirementisa monthly retirementallowance payable to the me mber for
life, oruntil recovery from the disablinginjury orillness.

The disability does not have to be permanent, however, it must last at least 12
consecutive months. Amember can reinstate orreturnto employmentata later
date, if a doctor certifies they have recovered from the disablingillness orinjury.

Types of Disability Retirement

The type of benefitamemberreceives depends upon their category of membership
and how the employer has contracted for benefits.

Disability Retirement (also referred to as DR) is the inability to perform the usual
jobduties, duetoan injuryorillness regardless of how the disability originated.

Industrial Disability Retirement (also referred to as IDR) is the inability to perform
the usual job duties due to a work-related injury orillness. This classification s for
safety members and agencies that specifically contract for this benefit.

Eligibility to Apply for DR/IDR

Disability Retirement

Membershi . . A
Gl Vesting Requirements ge .
Category Requirement
Tier1: Must have 5 years credited service
State Tier2: Must have 10 years credited service,
. ) None
Miscellaneous |unlessthe memberhas5years of credited
service underTier1 priorto 1/1/85
School Must have 5 years credited service None
Employees
Local
o.ca Must have 5 years credited service None
Miscellaneous
Local Safety Must have 5 years credited service None
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Industrial Disability Retirement

Membership Category Vesting Requirements Age Requirement
State Safety None None

State Industrial ! None None

State Miscellaneous? None None
School Safety None None

Local Safety None None

Local Miscellaneous \ N

(if contracted forthis benefit) one one

YInjury mustbe caused by a violentattack from an inmate
ZInjury mustbe caused by a violentattack from a patient or client

Basis to Grant DR/IDR

CalPERSis governed by specificlaws and regulations contained in the California
PublicEmployees’ Retirement Law.

Government Code section 20026 defines “disability” and “incapacity for the
performance of duty”.

“Disability” and “incapacity for performance of duty” as a basis of retirement, mean
disability of permanent or extended duration, whichis expected to last at least 12
consecutive months or will resultin death, as determined by the board, orin the
case of a local safety member by the governing body of the contracting agency
employingthe member, on the basis of competent medical opinion.
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Government Codes Related to Local Safety

Government Code section 21156(a)(2) provides that the board or governing body of
the contracting agency shall make a determination onamember’s disability
retirementon the basis of competent medical opinion and shall not use disability
retirementas a substitute for the disciplinary process.

Government Code section 21156(b)(1) providesthatthe governingbody of a
contracting agency upon receipt of request of the board pursuant to Government
Code section 21154 shall certify to the board its determination underthis section
that the memberisoris not incapacitated.

Local Safety agencies will make amedical determination for both disability
retirementandindustrial disability retirement.

When to Apply for Disability Retirement

The membershouldimmediately apply for disability retirementif they are unable to
performthe usual duties of their position, due to a physical or mental condition, and
if theirconditionis expected to be permanentorlastlongerthan 12 months.

Ifa workers’ compensation claim has been filed, the condition does not have to be
permanentand stationary.

In any case, the membershould apply as soon as they know they cannot perform
the essential functions of theirjob and the incapacity is expected to be permanent
or last longerthan 12 months.

Ifa memberhasasevere orlife-threatening medical condition, the member orthe
member’s family should be advised to contact CalPERS to request Emergency
Retirement Counseling. Evenif the memberis notreadytosubmita retirement
application, the member should contact CalPERS forimportantinformation
regardingthe member’s retirement and survivor benefits.

Application Requirements

Under Government Code section 21154, an application fordisability retirement
must be made (a) While the memberisinactive service; (b) Whilethe member, for
whom contributions will be made under Section 20997, is absent on military service;
(c) Within four months afterthe discontinuance of the service, orwhile onan
approved leave of absence (thisisthe most common scenario underwhicha
memberapplies); or (d) While the memberis physically or mentally incapacitated to
perform duties from the date of discontinuance of service to the time of application.

Ifa memberappliesfordisability greaterthan four months followinglast day on pay,
then the medical records must reflect “continuous disability.” This means the
member’s medical records must reflect documented evidence of continuous
disability from last day on pay through the date of the application and ongoing.
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Ifa memberwaitstoolongto apply, it may be outside of ourguidelines covered by
the law. It’s bestto apply immediately.

Who Can Apply

In most casesit will be the memberwho appliesfordisability retirement; however,
an employer, orsomeone otherthanthe employer, canalso apply on the member's
behalf. Forexample, aspouse orrelative, Conservator, or Power of Attorney can
apply forthe member.

A spouse orrelative can apply on the member’s behalf, but cannot choose an option
or beneficiary unless theyhave aPower of Attorney.

Service Pending DR/IDR Applications

Ifa membermeets the vestingand age requirements for service retirement, then
they can apply for Service pending DR/IDR.

Thiswill allow themto receive aservice retirement allowance while the disability
retirementis being determined.

The minimum age for Service Retirementis 50 for classicemployees (hired prior to
1/1/13) and 52 for Public Employees’ Pension Reform Act (PEPRA) miscellaneous
employees (hired on orafter1/1/13). The minimum age for PEPRA safety members
isage 50. For state Tierll employees, the minimum age is 55.

A Service pending DR/ IDR application cannot be submitted more than 120 days
before the requested retirement date.

If the date the applicationis submittedis more than 120 days from the requested
retirementdate, then the Service Retirement portion of the application will be
rejected.

If this occurs, we will proceed with the DR/IDR portion of the application. The
membercanresubmitthe service retirementapplication ata later date when the
retirementdate iswithin 120days.

Member Originated Application

The firstthing that should be either provided to the memberorrequested by the
memberisourbooklettitled A Guide to Completing Your CalPERS Disability
Retirement Application (PDF).

We highly suggestthe membercompletethe CalPERS Retirement Allowance
Estimate Request Form (PDF) before submitting their DR application. This will
determine if disability retirementis beneficial.

In some cases, depending on age, years of service and final compensation, service
retirement will be more beneficial.

Estimates take approximately 45-days to complete.
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Additional information regarding submitting a disability retirement application can
be foundinour Circular Letter #200-018-17 (PDF).

Required Forms for Local Safety

To apply for disability orindustrial disability retirement, the required formsfora
Local Safety memberare a completed Disability Retirement Election Application and
the Authorization to Disclose Protected Health Information form signed and dated
by the member.

The EmployerInformation for Disability Retirementform s also required from the
member. The membershould sign and date the formand send it directly to their
employer.

Required Forms for Local Safety Forms Not Required for Local Safety
Disability Retirement Election Physical Requirements of the Position
Application (PDF) (PDF)

EmployerInformation for Disability Physician’s Report on Disability Form

Retirement (PDF) (PDF)
Authorization to Disclose Protected Workers’ Compensation Carrier
Health Information (PDF) Request Form (PDF)
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Completing the Disability Retirement Election Application (P°F)

Itisveryimportantfora memberto be as thorough as possible when completing
the application. If the applicationisincomplete, this willdelay the process.

Local Safety members are required to completeall sectionsin the disability
retirementapplication.

In Section 2 the memberdoes notneed to designate aretirement date to begin the
process unless they are requesting service pending disability re tirement.

In Sections 3-4 the member provides information regarding their disability.
In Section 5 the member mustselectaretirement payment option.
In Section 6 the member must name a beneficiary.

In Sections 7-8 the member provides information regarding the lump sum death
beneficiary and survivors.

Section 9 should be completedif the member hasfiled aworkers’ compensation
claim.

Section 13 must be completed if the memberis married orina registered domestic
partnership and names someone otherthan their spouse or domestic partnerasa
beneficiary.

In Section 14 the member’s signature must be witnessed by a CalPERS
representative or publicnotary.

Employer Information for Disability Retirement Form (PPF)

Thisform isthe member’s authorization forthe employerto release medical or
personnel information to CalPERS.

The membershould sign and date the form and submititto theiremployer. This
formallowsyou to provide CalPERS with required medical and employment
information necessary to determine the member’s eligibility to apply for DR/IDR.

Thisform should be used as a cover sheet when you submitinformation to CalPERS.

Authorization to Disclose Protected Health Information Form (PPF)

Thisform isthe member’s authorization torelease their medical or personnel

information to CalPERS.

The membershould sign and date the form and submititto CalPERS. Thisform
allows CalPERS to obtain the member’s medical and/or personnel records to
determine the member’s eligibility to apply for DR/IDR.
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Disability Review Process: Member Originated
Application

For Local Safety members, once a complete applicationis received, we will
determine if the memberis eligible to apply fordisability retirement. Some
situations may renderthe memberineligibleto apply, such as if they have been
terminated for cause or resignedin lieu of termination.

Ifthe membersubmits alate application, we must determine if we can acceptthe
application. An applicationis considered late when amember submits a Disability
Retirementapplication afterthey are already on Service Retirementand they are
requesting to have theirService converted to a DR/IDR. For more information, goto
the Corrections of Errors and Omissions section.

The employer must wait for CalPERS to determine the member’s eligibility to
apply for disability retirement before making a medical determination.

CalPERS’ Determination of Members’ Eligibility to Apply for
Disability Retirement

For CalPERS to determine whetherthe memberis eligibleto apply for disability
retirementyou must forward all relevant personnel documents and medical records
to CalPERS for any of the following circumstances:

e Disciplinary process underway priortothe member’s separation from
employment
e The memberwasterminatedfor cause
e The memberresignedinlieu of termination
e The membersignedanagreementto waive his orherreinstatementrightas
part of a legal settlement (i.e., Employment Reinstatement Waiver)
e The memberhasbeen convicted of orisbeinginvestigated forawork-
related felony
You must obtain CalPERS’ determination that the memberis eligible toapply for
disability retirement before you start the process of a disability determination.

Employer Originated Application

Government Code section 21153 obligates the employerto file on behalf of the
memberifyou have reasonto believe they may be disabled and the member has
not applied ontheirown behalf.

You cannot separate the employee withoutfirst filing on their behalf.

It takes only a few forms to getthe process started. CalPERS will then contact and
follow up with the member.
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Priorto applyingfordisability retirementon a member’s behalf, issues of modified
work and reasonable accommodations should have been considered and exhausted.

We like to remind employers that disability retirementis nota means of handling
personnelissues.

Who is Authorized to Apply

Government Code section 21152 states an Employer Originated application fora
memberwhoisan employeeof a contracting agency can be submitted by the
governing body, oran official designated by the governing body of the contracting
agency.

Government Code section 21173 states the governing body of a contracting agency

may delegate any authority or duty conferred orimposed underthisarticle toa
subordinate officer subject to conditions it may impose.

If you are unsure of whoisauthorized toapply and sign foryour agency, contact
CalPERS. CalPERS staff will verify that the appropriate person hassigned the
application.

Completing the Employer-Originated Disability Retirement
Application (PPF)

Under Application Type, check the boxindicating whetherthisis a disability
retirement orindustrial disability retirement application.

Section1 asksfor information aboutthe member.

Section 2 asks for information about the member’s spouse or registered domestic
partner.

Section 3 asks for information regarding the member’s employment.
Section 4 asksfor information aboutthe member’s disability.

Section 5 asks for information aboutany workers’ compensation claims the member
has filed.

Section 6 must be completed and signed by the authorized employer
representative.

Additional Information to Submitto CalPERS

In additionto the required application, you must submit personnel records,
including any Adverse Actions and/or investigative reports.

Medical information, such as Fitness for Duty reports, doctor’s notes, and accident
reports should also be included.
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CalPERS will review thisinformation to determine if the memberis eligible to apply
for disability retirement. Do not begin the medical determination process until you
receive CalPERS’ notification that the member’s application has been accepted.

Disability Review Process: Employer Originated
Application

Once the employer’s applicationisreceived fora Local Safety member, we will
notify the memberand send theman application.

The membershould complete the application and send it to CalPERS; however, if
the memberisnotinagreementwith the filing of the application, they are not
requiredtosignthe form. As a result, the application will be cancelled and the
memberand employerwill be notified.

If the membercompletesand returnsthe application, CalPERS will determine the
member’s eligibility to apply for disability retirement. The employer will be notified
by CalPERS that a determination must be made within six months of the notice,
unlessthe local safety member waives the requirements of this provision under
Government Code section 21157. The member will also be notified by CalPERS that
the employerwill provide adetermination of their disability within six months of the
notice, unlesstheserequirements are waived by the member.

Haywood, Vandergoot, and Smith Cases

Case law impacts a member’s eligibility to apply for and qualify for disability
retirement. The Haywood, Vandergoot, and Smith cases provide clarification
regardingthe member’s eligibility for disability retirement.

Haywood v. American River Fire Protection District (1998) 67 Cal.App.4th 1292, 79
Cal. Rptr.2d 749 holds that when an employee is terminated for cause and the
discharge is not the ultimate result of adisabling medical condition, the termination
renders the employee ineligible for disability retirement.

In the Matter of the Application for Industrial Disability Retirement of Robert
Vandergootand California Dept. of Forestry and Fire Protection, Respondents,
dated February 19, 2013 (PDF) holds that when an employeeresignsin lieu of
termination and the employment relationshipis severed as aresult of the pending
disciplinary action, then the resignation renders the employee ineligible for
disability retirement.

Smith v. City of Napa (2004) 120 Cal. App.4th 194 holdsthatifa member’s
disability matured beforethe member was terminated, orunder principles of
equity, the claims was delayed through no fault of the terminated employee, then
the memberiseligible toapply fordisability retirement.
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Corrections of Errors and Omissions

There are times whenthe memberwill ask CalPERS to accepta DR/IDR application
outside of the time requirements defined by law orrequest a retirement date
outside the guidelines set by law.

These may be considered mistakes or omissions made by the member, employer, or
CalPERS.

Under certain circumstances, a “correction of an error or omission” can be
remedied.

Criteria for Correction

To determine if acorrectable mistake has been made, CalPERS will send aletterto
the memberand employerrequestinginformation to determineif the member
meets the criteriaforcorrection under Government Code section 20160.

We will looktosee if the membermade arequestto correct the error or omission
withinareasonable time frame (sixmonths) afterthe discovery of the right to make
the correction.

The error or omission must be the result of mistake, inadvertence, surprise, or
excusable neglect.

How the Employer Can Help

The employercan help minimize errors and omissions made by the member. If the
employer is aware of medical conditions or workers’ compensation claim(s) at the
time of an employee’s separation, they should counsel theiremployee and provide
information on disability retirement.

The employershould discuss with the member all their options, including disability
retirementand provide the memberwith a Disability Retirement Application
Publication (PDF).

It isimportantfor the employerto document conversations and materials provided
to the memberand respond to CalPERS correspondence with documentation, so
CalPERS can determine if the member made a correctable mistake.

Do not start the determination process until the member’s eligibility to apply for
disability retirementhas been determined.
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Local Safety Process

Once CalPERS has determined the memberis eligibleto apply for disability
retirement, the governing body of the contracting agency may start the process of
making a disability determination.

Government Code section 21156 statesif the medical evidence showsto the local
governing body thatthe memberis substantially incapacitated then the board shall
immediately retire them for disability.

The governing body must certify to CalPERS that the memberisorisnot
incapacitated through a determination document,also known as a “resolution.”

The determination must meet CalPERS criteria for substantial incapacity and be
based on a competent medical opinion, as well as medical records and other
available information to support the medical opinion.

Government Code section 21156 (a)(2) states disability retirement shall not be used
as a substitute forthe disciplinary process.

Understanding CalPERS Criteria

Government Code section 20026 defines “disability” and “incapacity for the
performance of duty” as a basis of retirement.

Itisdefined as disability of permanent orextended duration, which is expectedto
lastat least 12 consecutive months orwill resultin death, as determined by the
board, or in the case of a local safety member by the governing body of the
contractingagency employing the member, on the basis of competent medical
opinion.

Continuous Disability Requirement

Government Code section 21154(d) states if the memberdoes notapply for DR/IDR
within four months after discontinuance of service, orwhile onanapproved leave of
absence, then continuous disability must be established.

The member must provide medical records of his or her physical or mental
incapacity to perform the duties of his or her position from one year before their
last day of physical work to the present.

To establish continuous disability, there must be medical substantiation in file from
the last day of physical work to the present, with no gaps in medical treatment
records more than six months duringthis period.

If continuous disability is not established, the applicationis canceled.
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Medical Qualifications for Disability Retirement

To qualify for a disability retirement, a CalPERS member must be currently
substantially incapacitated for the performance of theirusual duties.

The law distinguishes between a person who suffers some impairmentand one
who suffersimpairment sufficient to become eligible for disability retirement. The
courts have concluded thatthe testis whetherthe memberhasa substantial
inability to performthe usual duties of the position. Difficulty in performing certain
tasksaloneisnot enoughtosupporta finding of disability. Itis the inability to
performthe essential functions of the actual and presentjob duties that
determines whetherthe memberissubstantially incapacitated forthe
performance of hisor herjob duties.

Ifthe membercannotsubstantially performthe duties of the position, then they
are disabled for CalPERS retirement purposes; otherwise, the memberis not
disabled.

Note: Usual duties are not exclusively determined by the official job description.

For example, if the employer has lighter duties available on a permanent basis,
thenthe lighterduties should be used in evaluating disability.

Additional information regarding medical qualifications for disability retirement can
be foundin our Circular Letter #200-018-17 (PDF).

Prophylactic Restrictions are Not a Basis for a Disability
Retirement

A CalPERS disability retirement must be based upon an actual and present(not
prospective)inability to substantially perform the member's actual and usual job
duties. If a disability is not currently present butjust may occur inthe future, the
memberis presentlyineligible fora CalPERS disability retirement. Furthermore,
prophylacticrestrictions are notabasis for a disability retirement.

Rules of Presumption Do Not Apply

The Workers’ Compensation Appeals Board does not have the authority to grant
CalPERS disability benefitsto a member. (Government Code section 21166). If the
Workers’ Compensation Appeals Board awards industrial disability benefits toa
memberunderthe Labor Code, the judgment does not bind CalPERS, whichiis
governed by a different body of law.
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Independent Medical Examination (IME)

In orderto make a medical determination, the employer must review all medical,
employer, and workers’ compensationinformation. To resolve any conflicting
information, an Independent Medical Examination (IME) may be necessary.

An IME can be used to resolve medical conflicts or provide clarifyinginformation. It
isalso used whenthe medical evidence does support the conditionis disabling.

The local safety agencyisresponsible forscheduling and paying forthe IME to
assistthemin makingthe medical determination.

Requirements of IME Examiner
If you use a third party medical examiner for an IME, the examiner should be

medically qualified to perform the exam, able to schedule examinations, and
provide written reportsinatimely manner, and remain neutral and objective.

Local Safety Determination

If the memberisfoundto be substantiallyincapacitated, the employer will inform
CalPERSviaa determination document, also known as a resolutionor a
determination letter, and CalPERS will immediately retire the memberon
disability.

If the memberisfoundto not be substantially incapacitated, the local safety
member may appeal the determination to their governing body.

If the memberappeals, the memberand/oremployer needstoinform CalPERSin
writing within 30days of the determination letter from CalPERS.

Determination by Governing Body of Contracting Agency

Under Government Code section 21157, the governing body of a contracting
agency shall make a determination within six months of notice from CalPERS that
an application has been filed.

An exception to this six -month timeframe would be only if the member has waived

thisrequirementinwriting. The waiver should be submitted to CalPERS.

If the resolution fordeterminationis not received within 12 months, CalPERS will
cancel the application.

Authority to Make the Disability Determination

Each contracting agency should adopta formal resolution or ordinance which
describestheirdisability determination procedure and incorporates the
Administrative Procedures Act (APA) requirements.

The resolution should state which body or officer of the agency will make the
disability determination.

Local Safety Disability Retirement Resource Guide
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A determinationisrendered by a “resolution” (decision made by employer’s board)
or a “letter of determination” whichissigned by their delegated authority.

The resolution thatis submitted to CalPERS must be signed by the governing body
orits lawful delegate(i.e., City Manager, Chief Administrative Officer, County
Executive).

The governing body may choose to delegate the responsibility of makinga
determination.

A certified copy of the delegation order of this authority should be on file with
CalPERS or it should accompany the finding.

Resolution/Determination Document for Disability Retirement

An employer’s resolution/determination document for disability retirement must
include all the followinginformation:

1. Astatementcertifyingunder penalty of perjury that the determination was
not used as a substitute forthe disciplinary process.

If the memberwasterminated forcause orresignedinlieu of termination,
a statement mustalso be included that confirms that all relevant personnel
documents were forwarded to CalPERS and CalPERS’ determination that
the memberiseligible to apply for disability retirement was obtained prior
to startingthe process of determination.

2. Astatementcertifyingunder penalty of perjury thatthe determination was
made based on competent medical opinion.

3. Afindingindicatingthe memberhasbeenfoundto be substantially
incapacitated fromthe performance of the usual duties of hisor her
position.

4. A statementfromthe employerthatthere iscompetent medical opinion
certifyingthe disability is expected to a) be permanent; b) last at least
twelve consecutive months from the date of an application for benefits; or
c) will resultin death.

5. Astatementfromthe employeridentifying the disabling condition(s) and
body part(s) approved (i.e., orthopedic (right knee), psychological,
cardiovascular, internal (kidney), neurological (leg) or other).

6. A statementconfirmingwhetherornotthe memberhadfiledaworkers’
compensation claim(s) for his or herdisabling condition(s). If so, a
statementisrequired asto whetherthe claim(s) was accepted.

7. Afindingbythe employerasto whetherornot the causation of the
disability was industrial.

a. Inthecase of a dispute aboutthe causation of the disability, the
employer must provide a copy of the Findings and Award by the
Workers’ Compensation Appeals Board (WCAB) resolving the
guestion of industrial causation.

b. A membermusthave a minimum of five years of credited service
to qualify for non-industrial disability retirement. If amember does
not meetthe minimum service requirements for disability
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retirement, the member may still qualify by re-depositing
previously withdrawn contributions or contributingan amountfor
service rendered priorto membership with CalPERS.

Generally, time during whichthe memberis absentfrom state
service by reason of injury or illness, which is determined within
one-yearafterthe end of such absence to be job-related, shall be
considered astime spentin state service forthe purpose of
qualification forretirement and death benefits.

8. A statementbythe employerdocumentingthe member’slastdayon
payroll.In case of a dispute regarding the effective date of the member's
retirement, arequest must be filed with the WCAB for finding of fact to
determine the date the member's condition became permanentand
stationary. The employer must provide a copy of the Finding of Fact and
that date then
becomesthe effective date of member’s retirement (Government Code
section 21164).

9. Astatementbythe employerasto whetherthereis, orisnot, a possibility
of third-party liability present (meaning whetherthe member's disability
was caused by negligence oranintentionalact of a party otherthan the
employer).

If a person (otherthanthe employer) caused aninjury thatresultsin
certain CalPERS benefits being paid, then CalPERS has the right to recover
up to one-half of the total retirement benefit costs payable due to this
injury fromthe responsible party (Government Code section 20250).

The employershould also advise CalPERS if itis aware that the memberis
pursuinga claim (otherthan a workers' compensation claim) against any
personor entity forthe same injuries thatalso entitlethe membertoa
disability retirement from CalPERS.

10. If Advance Disability Pension Payments (ADPP) have been orwill be paid to
the member, the employer mustinclude the monthly amountand the
beginning date. The employer mustalso provide the address to which the
reimbursement check should be mailed.

It is the employer’s responsibility to report to CalPERS the amount of
ADPP paid to a member. If an employer fails to notify CalPERS of ADPP or
if the memberretires, the local agency and the employee shall arrange
for repayment. CalPERS will not reimburse the employerinthese
situations.

All such documentation submitted by an employer must be signed by the governing
body or its lawful delegate (i.e., City Manager, Chief Administrative Officer, County
Executive, orothercomparable individual).

If the governingbody chooses to delegatethe responsibility of making a disability
determination, acertified copy, whichis approved andsigned by the governing
body, of the delegation order of this authority mustaccompany the finding by such
delegate ineveryinstance.
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Itisimperative foremployersto provide all documentation and information
referenced above to preventthe delay of benefit payments. Until CalPERS has
received all required documentation and information, the disabilitydetermination
will notbe processed and CalPERS will be unable to put the member on a disability
retirementroll.

Sample resolutions are available toview inthe Appendixsection of the Public
Agency & Schools Reference Guide (PDF).

Injury Caused by a Third Party (Subrogation)

Under Government Code section 20250, if someone otherthanthe employer
caused an injury thatresultsin CalPERS’ disability retirement benefits being paid,
CalPERS has the right to recover up to one-half of the total retirement benefit costs
fromthe responsible party. Thisis known as the “right of subrogation.”

Subrogation exists when the member’sinjuryis caused by a third party. For
example, the memberbecomes disabled after being hitbyacar. The driver of the
car isthe third party who caused the member’sinjury.

If the memberisinjured by athird party, thisshould be indicated in Section 3 of the
Disability Retirement Application.

Ifthe memberisat retirement formula age atthe time we receive the application,
CalPERS will not pursue subrogation.

Inform CalPERS

The membermustinform CalPERS if they pursue a claim againstany person for the
same injuries thatalso entitle themto adisability retirement, otherthan aworkers’
compensation claim oran uninsured motorist claim.

The membermustinform CalPERS evenif the claim has not yetresultedinacourt
action.

CalPERS has the right to participate in the claim by filingits own action against the
responsible party, interveninginthe member’s claimandfilingalien againstany
judgmentthe member may recover.

If the membersettles such a claim without notifying CalPERS, we may also be
entitledtofile alawsuitagainst the member forrecovery underourright of
subrogation.

When CalPERS has knowledge of a possible third-party liability, CalPERS must notify
the member priorto settlement of ourright to subrogation.

An Accident Reportform will be senttothe memberforcompletion.
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Advanced Disability Pension Payments (ADPP)

Employers must make Advanced Disability Pension Payments (ADPP) to safety
members who have qualified for benefits under Labor Code section 4850.

PerLabor Code section 4850, 4850.3 and 4850.4(d), a memberiseligible to receive
ADPP only if ALL of the following requirements are met:

1) Has qualified forbenefits under Section 4850
2) Has submittedanapplication forindustrial disability retirement

3) Fullycooperatesin providing the employer with medical information and in
attendingall statutorily required medical examinations and evaluationsset
by the employer

4) Fully cooperates with the evaluation process established by the retirement
plan.

Note: ADPP cannot be paidto memberswho are receivingaservice retirement
allowance.

When to Begin Paying ADPP

ADPP must be paid prior to the disability determination and payments must begin
within aspecificperiod of time.

You must begin ADPP no laterthan 30 days from the date of the last payment of:

1. Salaryorwages;
2. BenefitsunderLaborCode section 4850; or
3. Sickleave.

You must continue to pay ADPP until the memberis approved or denied disability
retirement.

Computing ADPP

Itisrecommendedthatwhenyou compute the amount of ADPP thatyou only pay
50% of the employee’s salary, no special compensation, or other benefits.

If CalPERS has notified you oryou are aware of any community property issues, we
recommend only paying 25%.

Thisis importantsothat there will not be a significant overpayment to the
member.

Employee’s Responsibility
Itisthe employee’s responsibility tofilean application for disability retirement at
least 60 days prior to receiving ADPP.

The employee must cooperate in providing the employer with medical information
and attending the medical evaluations thatare set up by the employer.
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If the employeefails to cooperate, this could resultintime delays that will have a
directimpacton when ADPP will begin. Any time delay will extend the starting
date beyond the employer's 30-day requirement.

ADPP Repayment Process

If the disability retirementapplicationis approved, CalPERS will reimburse the
employerthe amount of ADPP that was paid to the memberfromthe retroactive
portion of the retirementallowance - only if the employerreported the amount of
ADPP paidin the resolution. Otherwise, the agency and the membershall arrange
for repayment.

If the amount of ADPP exceeds the retroactive amount, the balance due tothe
employerwill be reimbursed from the member’s monthly retirement allowance at
a rate of 10% until the reimbursementis satisfied.

If the disability retirement applicationis denied, the employee is responsiblefor
reimbursingthe employerthe amount of ADPP received and any repayment planis
decided between the employerand employee. CalPERS is nota party in this matter.

Reevaluations

Under Government Code section 21192, the governing body of the employer has
the authority to reevaluate a disability retiree undervoluntary service retirement
age to ensure they continue to be substantially incapacitated from the position
which they disability retired from and eligible to receive disability benefits.

Ifitis determinedthe retiree isnolongerdisabled, they may be reinstated to
employment, unless the retiree has signed awaiver.

Under Government Code section 21175, if the disability retireerefuses tosubmitto
a medical examination, the pension portion of theirallowance may be discontinued
until their withdrawal of refusal. If the refusal continues for one year, the disability
retirementallowance may be cancelled.

Reevaluation Process

In orderto conduct a reevaluation, the process should include, butis not limited to,
gatheringthe following information:

1. Istheretiree currently employed?
a. Whattype of work isthe retiree doing? Isthe retiree working
which theirwork restrictions?
b. Obtainajobduty statementand physical requirements of the job
for comparison.
2. Istheretiree currently beingtreated fortheir disability?
a. Ifyes, obtaina listof theirtreating physician(s) and contact
information, and request their medical records since retirement.
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b. If no,orthe medical recordsreceived from the treating physican
do not substantiate a continuous disability, the retiree should be
evaluated by an Independent Medical Examiner.

3. Ifindicated, considersurveillance.

Failure to cooperate with any stage of the reevaluation process will be considereda
refusal tosubmit toa medical examination under Government Code section 21175.
The agency should inform CalPERS to take appropriate actions if a retiree is
uncooperative with the process.

In accordance with Government Code sections 20128, 20221, and 21192, the
agencyis requested to submit their determination on the reevaluation oraction
requested foruncooperative retirees (discontinue the pension portions if refusalis
lessthana year; cancel the full allowance if refusal continues forone year) to
CalPERSinthe form of a resolution or determination letter.

Local Safety Appeals

Local safety members who wish to appeal their determination must submittheir
appeal inwritingto the governing body of the contracting agency within 30 days of
notice of the determination.

Any additional evidence should be provided with the appeal for consideration by the
governing body.

Ifthere is a change inthe decision, the local safety agency must submitanew
resolution for determination to CalPERS. CalPERS willthen notify the appropriate
partiesandthe memberwill be placed onroll.

Ifthereis nochange inthe decision, the local safety agency mustinform CalPERS and
no additional actions will be taken by CalPERS.

Administrative Procedures Act Process

If the hearingis conducted by the Administrative Law Judge (ALJ) asthe presiding
officer, the decision and Finding of Fact are made by the City Manager, City Council,
Personnel Board, or other designated fact finder.

If the hearingis before the AL alone, the AU will issue their proposed decision to
the employer. The proposed decisionis reviewed by the City Manager, City Council,
Personnel Board, orotherdesignated factfinder. The employercanthen adoptthe
AL)'sdecisionastheirdecision orthe employer canreject the decision without
hearingadditional evidence.

The decision and findings are served onthe member by certified mail and CalPERS is
notified. The memberis given aspecified period of time to seek judicial review. This is
done by filinga Petition for Writ of Mandate inthe Superior Court. CalPERS is notified
after 30 days if the Petition for Writ of Mandate was filed or not.
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Disability Retirement Fraud

CalPERSisresponsible forensuring no fraudulent applications are processed for
disability retirement benefits.

To preventfraud, CalPERS has a Disability Validation Team and a fraud tip line.

The Disability Validation Team consists of disability retirement analysts and our Legal
Office.

If you needtoreport possible disability fraud, we have atip line. You can call
1-888CalPERS (1-888-225-7377) and follow the prompts.

If CalPERS receives any information on a Local Safety employee/retiree from our fraud
tipline, we will referthe information to the employertoinvestigate.

Employment After Disability Retirement

Disability retirees may receive their disability retirement allowanceand work at the
same time if they meet specificcriteriaunderthe law. Both a disability retiree and an
employershare equal responsibility to ensure the employment complies with the
retirementlaw when hired and during the entire course of the employment.

For more information, referto our CalPERS Public Agency & Schools Reference Guide (PDF).

Screen for Retirees When Hiring

Wheninterviewing potential employees, the employer should ensure they lawfully
hire CalPERS retirees with the following actions:

e Askifthe candidate isa CalPERS retiree andif so, to specify the type of
retirement: service, disability, orindustrial disability.

e |[fthe candidateisa CalPERS service retiree and the positionisnota retired
annuitant position, informthe candidate that reinstatement from
retirement(i.e., termination of the CalPERS retirement and enrollment as an
active employee) isrequiredto be hiredinto the position.

e Ifthe candidateisa CalPERS disability/industrial disability retireeand the
positionisaretired annuitant position, ensurethe positionis notthe
same position from which the candidate retired ora position which
includes duties oractivities they were restricted from performing at the
time of theirdisability retirement. Ifthe positionis notaretired annuitant
position, informthe
candidate that CalPERS’ pre-approval must be obtained before being hired.
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Retired Annuitant Employment

Disability retirees may be employedinaretired annuitant position with a CalPERS-
covered employerwithout reinstatement from disability retirement. However,
disabilityretirees cannot be employed in the same position fromwhich they retired
orinaposition which includesduties or activities theywere restricted from
performing at the time of their disability retirement.

Ifan employerneeds help to determine if the employmentis legal, they can send the
duty statements and physical requirements to CalPERS forreview.

CalPERS-covered employers are required to reportall retired annuitant appointments,
earnings, and hours to CalPERS.

There are two types of retired annuitant employment: Extra Help Positions and
Interim Vacant Positions.

Extra Help Positions

The retired annuitantemployment restrictions for extra help positions are authorized
by Government Code sections 7522.56, 21224, 21227, and 21229. The retiree must
meet the following restrictions:

1. Limitedduration work | The retiree hasthe skillsneeded to perform work of
limited duration oryouremploymentis needed duringan emergency to prevent
stoppage of public business

2. Compensation | The hourly pay rate the retiree receives cannotbe less than the
minimum or exceed the maximum paid to otheremployees performing
comparable duties

3. 960-hour limit | The hoursthe retiree works cannot exceed 960 hours in a fiscal
yearwithall CalPERS employers combined

4. Unemploymentinsurance payments | The retiree cannotbe appointed as a
retired annuitantif they received unemploymentinsurance payments for prior
retired annuitant work forany CalPERS employer within 12 months priorto their
appointment date

Interim Vacant Positions

To be appointed toaninterim position by the governing body of anemployer, as
authorized by Government Code sections 7522.56 and 21221(h), the retiree must
meetall the requirements foran extra help position, aswell as:

1. Activerecruitment | Before the retireeishired, the employer must have in
place an active recruitmentforapermanentreplacementforthe vacant
position

2. Limited duration work | The retiree canbe hired only as an interim oracting
appointmentduring the period of recruitment; they cannotworkina
permanent capacity orfor an indefinite period of time
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3. Single appointment | The retiree can be appointed only once to the vacant
position

4. Compensation | Theretiree’s hourly pay rate cannot be less than the
minimum or exceed the maximum for the vacant position.

Eligibility Requirements for Retired Annuitants

In additiontothe requirementsforan Extra Help or Interim Vacant position, all
retirees must meet both of the following two requirements:

1. Bonafideseparationinservice requirement
2. 180-day wait period requirement

The retiree cannot be employed as aretired annuitantif they are youngerthan the
“normal retirementage” ontheirretirement date, unless there was noverbal or written
agreementtoreturnto workas a retired annuitant between the retiree and any CalPERS
employerbefore theyretired and there isatermination of employment (separationin
service) for 60 days between theirretirement date and the date theirlimited duration
employmentasa retired annuitant will begin.

There mustbe a 180-day break from employment beforereturningtoworkas a
retired annuitant. The 180-day wait period begins on the retiree’s retirement date.
However, the 180-day waiting period may be waived forthe following:

1. Tofill acritically needed position soonerthan 180 days
2. Retiree will participatein the California State University’s Faculty Early Retirement Program (FERP)
3. RetireeisaCalSTRSretiree whoissubjecttosections 24212, 24214.5, or

26812 of the Education Code. For more information, contact CalSTRS

Key Points for Retired Annuitant Employment

CalPERS approval is not required foraRetired Annuitant position.

Retiree is not brought back into CalPERS active service, retirement contributions are
not being made, and service creditis notbeingearned.

An earnings limitdoes notapply and payrollisreported to CalPERS.
The position must be a temporary or limited term position.

The appointmentislimited to 960 hours perfiscal year. If the 960 hours limitis
exceeded, thisis considered unlawful employment, and the retiree is subject to
reinstatement from retirementinto the position in which the unlawfulemployment
occurred.

Retiree must have State Employer Civil Service Eligibility foremployment with a state
agency employer.

Retiree cannotreceive unemployment benefits for the 12 months preceding their
appointmentdate.

Disability retireescannot be employedin the same positionfrom whichtheyretiredorina
position whichincludes duties or activitiestheywere restrictedfrom performing at the time
of their disability retirement.
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Permanent Full-time or Permanent Part-time Employment

Disability retirees may be employedin apermanent position with a CalPERS-covered
employerwithout reinstatement from disability retirement under Government Code
section 21232.

The permanent full-time or permanent part-time position must be significantly
different fromthe position from which the retiree retired. The position should not
include duties oractivities the retiree was previously restricted from performing at
the time of their disability retirement.

Ifan employer needs help to determine if the employmentis legal, they can send the
duty statements and physical requirements to CalPERS for review.

Eligibility Requirements for Permanent Positions

To be eligible foremployment, the retiree must meetthe following requirements:

1. 60-day bona fide separation between theirretirement date and the date their
employment willbegin, if the retireeisunderthe normal retirement age
180-day wait period fromtheirretirement date oran allowable exception

3. Noreceiptof unemploymentinsurance payments for previous retired annuitant
employmentfor 12 months before the appointment

4. State Employer Civil Service Eligibility foremployment with a state agency
employer

5. The position must notbe the same position or classification from which the
retiree retired orinthe same member classification, and the position should not
include duties oractivities the retiree was previously restricted from performing
at the time of theirdisability retirement

Applying to Work Under Government Code section 21232

The retiree must have CalPERS’ written approval before beginning employment.

The retiree isrequired to submit the following required documents to CalPERS:

¢ Requestto Work While Receiving Disability / Industrial Disability Retirement Benefits Form
(PDF)

¢ Physical Requirements of the Position Form (PDF)
e Positionduty statement
e Currentmedical report(s)

o Theretiree mustschedule anappointmentwith aspecialistforthe
disabling condition(s) that precluded them from working and
provide CalPERS acurrent medical report from that specialist. If they
had more than one disabling condition at the time of retirement,
they must provide a medical report from each medical specialist.
The specialist mustinclude the followinginformationin theirreport:
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= Retiree’sname and the date of the most recent examination.

= Confirmationthatthe specialist reviewed and discussed the
position duty statement (by title) and the Physical Requirements
of Position/Occupational Title form.

=  Whetherthe retiree hasanylimitations orrestrictions to
performingall tasks involved.

» Specificdetails explaining the restrictions, if any.

= Specialist’s signature, printed name, medical specialty, and contact
information.

e Additional documents

o Theretiree mustalsosubmitthe medical documentation used at the
time theirretirementidentifying the restrictions placed on them.
They must also submita position duty statement describing the
positionthey held when they became disabled.

Key Points for Working Under Government Code section 21232

Retiree is not brought back into active membership, no member oremployer
contributions are made, and no service creditis earned.

Retireeissubjecttoanearningslimitand payrollisreported to CalPERS.

Without priorapproval, the retireeis subject to reinstatement into the position they
wereillegally hiredin and theirretirementallowance will stop.

Termination of Retirement Due to Unlawful Employment

Employersand retirees have equal responsibility to ensure any post-retirement
employmentis lawful. CalPERS service retirees can only be lawfully employed in retired
annuitant compliant positions. CalPERS disability retirees can be lawfully employedin
retired annuitant positions or upon CalPERS’ pre-approval be employed in permanent
positions with certain restrictions.

Employmentthatviolates any of the retired annuitant requirements or the Government
Code section 21232 requirements for disability/industrial disability retirees is unlawful
employment. Unlawful employment results in reinstatement from retirement for the
retiree,i.e., termination of the retiree’s monthly retirement allowance and any other
post-retirement benefit.

When reinstated for unlawfulemployment, the retireeis required to reimburse CalPERS
for the retirement allowance received during the period of unlawful employment. Upon
enrollmentinto active membership, the employee will pay member contributions plus
interesttothe employerforthe period of unlawful employment. The employer will pay
retroactive employer contributions plusinterest and submitthe member contributions
thereby crediting the employee with service credit forthe period of unlawful
employment.
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Reinstatement from Disability Retirement

Reinstatement from disability retirement means coming out of retirement to work for
a CalPERS employerasa permanentemployeeinto active service.

Voluntary reinstatementisthe retiree’s choice. Mandatory reinstatement can happen
whenthe retiree violates the rules for working after retirement.

Local safety members have permissive, not mandatory, reinstatementrights to their
former position. Permissive reinstatement means the employer can decide whether to
rehire theirformeremployee.

For more information, referto our CalPERS Reinstatementfrom Retirement
Publication (PDF).

Required Forms and Documents

For CalPERS to begin the reinstatement process, the retiree must submit the following
formsand documents:

+ Reinstatementfrom Disability/Industrial Disability Retirement Application
Form (PDF)

« Authorization to Disclose Protected Health Information Form (PDF)

+  Physical Requirements of Position/Occupational Title Form (PDF)

» Position Duty Statement

« Medical Clearance Report

« Additional Documents

Reinstatement from Disability/Industrial Disability Retirement
Application Form (PPF)

If the retiree wantsto reinstate toany local safety position, they must complete this
formand submititto theirformeremployer. They determine whetherthe retireeis

eligible toreturntoworkand must inform CalPERS whether the reinstatement was
approved.

If the retiree wants to reinstate to a miscellaneous position with a CalPERS-covered
employer, they need to submitthis formto CalPERS. CalPERS will process the
reinstatementapplication and determinethe retiree’s eligibility for reinstatement.

They needto complete Sections 1-2. The employer completes Section 3.

The retiree may requestaspecificreinstatement date, but the effective date of
employment cannot be priorto the date of CalPERS’ approval.

Medical Clearance Report

Ifthe retiree wantsto reinstate to a miscellaneous position with a CalPERS-covered
employer, they must obtain a current medical report from theirspecialistand submit
it to CalPERS.
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If they had more than one disabling condition at the time of retirement,they must
provide amedical report from each medical specialist. Forexample, if the member’s
disabling condition was orthopedic, the specialist’s report should be completed by an
orthopedist; aheart condition would require areport from a cardiologist; and a
psychological condition would require areport from a psychiatrist.

The specialist(s) mustincludeinthe medical report the following information:

« Retiree’sname and the date of the most recent examination

o Retiree’scurrentdiagnosis

« Confirmationthatthe specialist reviewed and discussed the position duty
statement(s) (by title) and the Physical Requirements of Position/Occupational
Title form(s)

o Astatementasto whethertheretireeis presently capable of performing all tasks
involvedintheirnew position with or without restrictions or limitations

« Ifthereare restrictions orlimitations, include specific details about the
restrictions forthe new position

« Thespecialist’s signature, printed name, medical specialty, and contact
information

o Additional documents

o Ifthe retiree wantstoreturnto workin a miscellaneous position with
a CalPERS-covered employer, they mustalso submit a position duty
statementdescribing the position they held when they became
disabled and the medical documentation used at the time of their
retirementidentifying the restrictions placed on them.

Reinstatement Process

The reinstatement process can take three to six months depending on how complete
the reinstatement application packetisand whetherthe retiree will be senttoan
independent medical examination (IME).

If the retiree isreceivinganindustrial disability retirement, CalPERS will request a
copy of workers’ compensation medical records. We wantto ensure there are no
conflicting medical opinions regardingthe retiree’s ability to return to work.

CalPERS may need toorderan IME, if the treating doctor’s reportis inconclusive or
thereisa conflict between the workers’ compensation records and the treating
doctor’sreport.

Ifthe retiree isfound nolongerdisabled, then we will approvethe request for
reinstatement. The employerthen provides CalPERS with areturn to work date.

If the retireeisfoundstill disabled, then we will continuethem on the retirement roll
and boththe memberand employerwillbe notified of the decision.
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Industrial Disability to Miscellaneous Position

Government Code section 21197 provides anindustrial disability retiree the right to
reinstate into a miscellaneous position and then re-retire on an industrial disability
with no additional medical documentation.

When the memberretires again, we will take into consideration their membership
type (classicor PEPRA), additional earned service credit, contributions made to
CalPERS, and salaries when calculating their future industrial disability retirement.

Ifthe retiree isrequestingreinstatementfrom anindustrial disability retirementintoa
miscellaneous position under Government Code section 21197, they must submitthe
formsand documents as stated inthe Required Forms and Documents section above.

Key Points for Reinstatement from Disability Retirement

* Retiree must have approval from CalPERS before returning toactive
employment.

* Local safetyretirees whowanttoreturnto any publicagency local safety
position mustsubmittheirreinstatement application to theirformeremployer.

o Local safetyretireeswhowanttoreturnto workina miscellaneous position
with a CalPERS-covered employer, must submittheirreinstatementapplication
to CalPERS.

« Upon approval, the retiree will receive regular paychecks, earn service credit,
and make contributions to CalPERS. Their retirement checks stop until they
decide toretire again.

Local Safety Disability Retirement Resource Guide 30



Flowchart: Member Originated Application Process

CalPERS Local Safety
Member Originated Disability Retirement Application

1 Disability Retirement Election
Application form

O Authorization to Disclose
Complete Required Documents Protected Health Information
form

3 Employer Information on
Disability Retirement form

O Mail completed documents to
CalPERS, P.O. Box 942711,

Sacramento, CA 94229-2711
/ Submit Application )
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further clarification or more oS
AR ted. \ Makes Determination

Denied

Approved
You will receive information / Written Decision You will receive information
about your benefits and next \ about your right to appeal to
your employer, not CalPERS.

steps]
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Flowchart: Employer Originated Application Process

CalPERS Local Safety
Employer Originated Disability Retirement Application

O Section 2 can be excluded if
Complete All Sections you do not have the
information.
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disabling condition

.g 2 information about their

7) Causation of the disability benefits and next steps.

(industrial or not)
8) Employee’s last day on payroll

1

9) Possibility of third party \
liability Written Decision
10) Advanced Disability Pension J
Payments
Refer to our Reference Guide for Denied
more details and determination Employee will receive
PRI L > information about the right to
appeal to their employer, not
CalPERS.

Local Safety Disability Retirement Resource Guide 32



Contact and Resource Information

There are several ways you can reach us, through our Customer Contact Center, by

mail, or by fax.

Reach Us by Phone

Callus toll free

888 CalPERS (or 888-225-7377)
Monday through Friday

8:00 a.m.t0 5:00 p.m.

TTY: (877) 249-7442

Reach Us by Mail or Fax

California PublicEmployees’ Retirement System (CalPERS)
Disability & Survivor Benefits Division

P.O.Box 2796

Sacramento, CA 95812

Fax:(916) 795-1280

Resources
CalPERS State Reference Guide (PDF)

CalPERS Public Agency & Schools Reference Guide (PDF)

Local Safety Disability Retirement Resource Guide

33


https://www.calpers.ca.gov/docs/forms-publications/state-ref-guide.pdf
https://www.calpers.ca.gov/docs/forms-publications/pas-ref-guide.pdf
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