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Dear Ms. Myers: 
 
Enclosed is our final report on the results of the public agency review completed for the 
City of Maywood.  Your agency’s written response, included as an appendix to the report, 
indicates agreement with the issues noted in the report.  In accordance with our resolution 
policy, we have referred the issues identified in the report to the appropriate divisions at 
CalPERS.  Please work with these divisions to address the recommendations specified in 
our report.  It was our pleasure to work with your agency and we appreciate the time and 
assistance of you and your staff during this review. 
 
Sincerely,  
 
 
Original Signed by Margaret Junker 
MARGARET JUNKER, Chief 
Office of Audit Services 
 
Enclosure 
 
cc: Risk and Audit Committee Members, CalPERS 
 Peter Mixon, General Counsel, CalPERS 

Karen DeFrank, Chief, CASD, CalPERS 
Mary Lynn Fisher, Chief, BNSD, CalPERS 
Honorable Council Members, City of Maywood 
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RESULTS IN BRIEF 
 
The Office of Audit Services (OAS) reviewed the City of Maywood’s (City) 
enrolled individuals, member compensation, required health and retirement 
documentation and other documentation for individuals included in test samples.  
A detail of the findings is noted in the Results section beginning on page five of 
this report.  Specifically, the following findings were noted during the review: 
 

 Information deemed necessary to determine the correctness of retirement 
benefits and reportable compensation was requested but was not 
provided (Government Code sections 20221, 20222.5, and 20572). 

 Common law employees were not properly enrolled into CalPERS 
membership (Government Code Sections 20028, 20056, 20125, 20281, 
20283, 20300, 20305, 22800(a), 22800(b), and California Code of 
Regulations Section 559.500). 

 Payrates and special compensation reported to CalPERS failed to qualify 
as compensation earnable under the Public Employees’ Retirement Law 
(PERL), (Government Code Sections 20049, 20630, 20635, 20636 and 
California Code of Regulations Sections 570.5 and 572).  

o Payrates were not reported in accordance with the City’s publicly 
available pay schedules and not clearly authorized by the City’s 
Governing Board (Government Code Sections 20049, 20630(a), 
20630(b)(1), 20636(d) and California Code of Regulations Section 
570.5).   

o Non-reportable compensation was reported (Government Code 
Sections 20049, 20160, 20630(a), 20630(b), 20635, 20636(c)(1), 
20636(c)(6), and California Code of Regulations Sections 570, 
571(a), 571(b), 571(d), and 572).   

o Compensation earnable was not properly reported (Government 
Code Sections 20636(a), 20636(c)(6), and California Code of 
Regulations Sections 571(a), 571(a)(5), and 571(b)(1)).    

 Eligible part-time employees were not properly enrolled into CalPERS 
membership (Government Code Sections 20044, 20281, 20283 and 
20305). 

 An employee was misclassified as a non-employee (Government Code 
Sections 20028(b), 20125, 20283, and 20305(a)).  

 Elected officials were not informed of optional membership rights 
(Government Code Sections 20322, 22800(a) and California Code of 
Regulations Section 599.500). 

 Retired annuitants were unlawfully employed (Government Code Sections 
20044, 21220, 21220.5, 21221(h), 21224(a), 21228 and California Code of 
Regulations Sections 586.1 and 586.2). 
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 Retirement contributions and payroll reports were not submitted timely 
(Government Code Sections 20221, 20532, and California Code of 
Regulations Sections 565, 565.1(a) and 565.1(b)). 

 Incorrect amounts of unused sick leave were certified to CalPERS 
(Government Code Sections 20965).  

 Payroll reporting elements were incorrectly reported (Government Code 
Section 20636(b)(1) and CalPERS Procedure Manual, pages 99 and 102). 

 
The pertinent sections of the Government Code and California Code of 
Regulations for each finding are described in greater detail in Appendix C. 
 

 
CITY BACKGROUND 

 
The City of Maywood was incorporated on September 2, 1924, under the laws of 
the State of California and enjoys the rights and privileges applicable to a 
General Law City.  It is governed by a five-member City Council.  To the extent 
that the documentation was located, Memoranda of Understanding (MOUs), 
employment agreements and Position and Salary Schedules generally outline 
City employees’ salaries and benefits and state the terms of employment agreed 
upon between the City and its employees.  The City contracted with CalPERS 
effective June 1, 1974, to provide retirement benefits for local miscellaneous 
employees and local police officers.  The City contracted with CalPERS effective 
July 1, 1997, to provide health benefits to members of the Maywood 
Miscellaneous Employees group, members of the Maywood Police Officers 
Relief Association, members of the Maywood General Employees Association 
and Maywood Elected Officials.  The City stated in its written response  
(Appendix D) that it approved a resolution in December 2011, notifying CalPERS 
of its intent to terminate its contract.  
 
On June 30, 2010, the City claims to have terminated its employees with the 
exception of the elected officials.  The City also reported to CalPERS that it had 
permanently separated employees enrolled in CalPERS membership for 
retirement and health benefits with the exception of City Council members.  The 
City has continued to provide health and retirement benefits to City Council 
members.  In February of 2010, the City obtained the services of an interim City 
Manager who was not enrolled by the City for retirement or health benefits 
because the interim City Manager was employed by the neighboring City of Bell 
(Bell).  The interim City Manager served as Bell’s Assistant Chief Administrative 
Officer and Bell reported her compensation earned as the Assistant Chief 
Administrative Officer at Bell to CalPERS.  
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The City contracted with Bell, effective June 3, 2010, “to provide quality municipal 
services for Maywood residents” (Bell/Maywood Contract).  The City also 
contracted with the Los Angeles County Sheriff’s Department (LASD Contract) 
July 1, 2010, to provide law enforcement services subsequent to June 30, 2010.  
The interim City Manager provided services under the terms of this contract.  
Although the City terminated most of its employees on June 30, 2010, and 
permanently separated these employees for CalPERS purposes, the City did not 
cancel or amend its retirement and health contracts with CalPERS at that time.  
As a result, all current and future City employees remained eligible for CalPERS 
retirement and health benefits so long as they met all eligibility requirements 
under the PERL.   
 
OAS scheduled a City payroll, retirement, and health membership review in late 
July 2010 and arrived at the City on August 23, 2010, to begin the on-site 
fieldwork.   

 
SCOPE 

 
As part of the Board approved plan for fiscal year 2010/2011, OAS reviewed the 
City’s payroll reporting and member enrollment processes as these processes 
relate to the City’s retirement and health contracts with CalPERS.  The review 
period was limited to the examination of processes and sampled records from 
August 1, 2007, through July 31, 2010, with the exception of membership 
enrollment.   The review period for membership enrollment was extended 
through September 30, 2010, and included a review of individuals who provided 
services to the City subsequent to June 30, 2010.  The on-site fieldwork for this 
portion of our review was conducted between August 23, 2010, and       
September 30, 2010. 
 
During the review, OAS requested pertinent information to determine whether 
compensation earnable and enrollment in the retirement and health systems was 
properly reported to CalPERS for employees the City claimed to have  
terminated as of June 30, 2010, and for individuals providing services 
subsequent to June 30, 2010.  Information was provided by City staff to OAS; 
however, the following records and documents were not provided as requested: 
 

 Copies of written City Council minutes covering City Council meetings that 
took place from January 12, 2010 through August 23, 2010 

 Copies of documentation and information that related to the City’s decision 
to outsource City services 

 Copies of duty statements or job descriptions for former and/or current 
City employees 
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 Copies of State of California Quarterly Wages and Withholding Report 
(DE6) forms for the third quarter of 2007, fourth quarter of 2007, first 
quarter of 2008, and second quarter of 2008 

 Salary schedules in effect during the review period with the exception of 
the July 1, 2008 salary schedule 

 
Though hampered by the unavailability of necessary information, OAS completed 
the review based on information provided by the City and obtained through other 
sources.   
 
Review objectives and a summary of the procedures performed, sample sizes, 
sample periods and findings are listed under Appendix B.   
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OFFICE OF AUDIT SERVICES REVIEW RESULTS 
 

 
Recommendations:  
 
The City must provide the specific information deemed necessary by CalPERS in 
order to determine the correctness of retirement benefits, health benefits and 
reportable compensation per Government Code Sections 20221 and 20222.5.  
Failure to provide requested information could result in the termination of the 
City’s contract pursuant to Government Code Section 20572.  In the City’s 
responses dated September 7, 2010, September 21, 2010, September 28, 2010, 
and November 8, 2010, the City represented that much of the requested 
documentation could not be located.  The City must work with CalPERS 
Customer Account Services and Benefit Services Divisions to provide all 
supporting documentation that can be located or prepared in the future in order 
to determine the correctness of retirement benefits, health benefits and 
reportable compensation.     
 
Condition: 
 
Prior to the on-site field visit in August, 2010, OAS requested pertinent 
information to determine whether compensation earnable was properly reported 
to CalPERS.  In addition, during and subsequent to our on-site field visit, OAS 
made requests for information.  Requests for information included, but were not 
limited to, the following documents: 
 

 Publicly available pay schedules  
 Employment contracts and the City Council minutes indicating that the 

employment contracts were approved and authorized  
 Administrative service contracts 
 Memoranda of Understanding 
 Rules and regulations 
 The City’s Municipal Code  
 Job duty statements 
 Council minutes  
 Documents used to specify compensation earnable 
 Payroll journals 

Finding 1: The City did not provide specific information deemed necessary to 
determine the correctness of retirement benefits, health benefits and 
reportable compensation. 
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 Personnel files 
 Payroll records 
 Information to support health benefit dependent eligibility 
 Documentation and information that related to the City’s decision to 

outsource City services 
 
The City did not provide complete and necessary documentation to support 
specified employee payrates reported to CalPERS.  Specifically, the City was 
unable to provide publicly available pay schedules for the positions of police 
captain and director of support services, and was unable to provide City Council 
meeting minutes whereby the Council authorized the hiring, as well as pay and 
benefits for many positions after June 30, 2010.  Specifically, the City did not to 
provide:   
 

 Copies of written City Council minutes covering City Council meetings that 
took place from January 12, 2010, through August 23, 2010 

 Copies of documentation and information that related to the City’s decision 
to outsource City services 

 Copies of duty statements or job descriptions for former and/or current 
City employees 

 Copies of State of California Quarterly Wages and Withholding Report 
(DE6) forms for the third quarter of 2007, fourth quarter of 2007, first 
quarter of 2008 and second quarter of 2008 

 Salary schedules in effect during the review period with the exception of 
the July 1, 2008 salary schedule 

 
Absent supporting documentation, OAS cannot state with certainty what amounts 
paid during the review period constitutes compensation earnable.  In the 
instances where there is a lack of documentation to support the salaries and 
benefits granted to employees as being compensation earnable, such salaries 
and benefits will not be considered in the calculation of CalPERS retirement 
benefits.  Moreover, in some cases, the lack of documentation made it difficult to 
determine whether certain individuals were eligible for CalPERS health and 
retirement benefits since the City lacked the information necessary for OAS to 
make definite determinations as to whether individuals were common law 
employees, independent contractors or volunteers. 
 
Criteria: 
 
Government Code § 20221, § 20222.5, § 20572 
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Recommendations: 
 
The City should immediately enroll the common law employees it claims to have 
terminated back into CalPERS membership with an effective date of               
July 1, 2010.  The City should report the employees’ compensation earnable for 
the period in which the compensation was earned, and the City should submit 
retirement contributions on behalf of the employees.  If CASD determines the 
City knew or should have known of the individuals’ eligibility, the City shall be 
required to pay all arrears costs for member contributions and administrative 
costs of five hundred dollars ($500) per member pursuant to section 20283. 
 
In addition, CalPERS CASD should review the City’s actions and the 
circumstances that led to a refund of contributions for three employees, to 
determine whether the three employees are/were entitled to a refund of 
contributions and whether their resulting membership terminations are/were 
appropriate.  
 
Furthermore, the City should ensure all common law employees are enrolled in 
CalPERS membership except those excluded under specific statutory or 
contractual provisions.   
 
The City should work with CalPERS CASD to assess the impact of and to correct 
these membership enrollment reporting issues. 
 
Conditions: 
 
On June 30, 2010, the City claims to have terminated its employees with the 
exception of elected officials.  The City also reported to CalPERS that it had 
permanently separated employees enrolled in CalPERS membership for 
retirement and health benefits with the exception of the City Council members.  
To continue providing services to City residents, the City contracted with Bell to 
provide administrative services through the Bell/Maywood Contract.  In addition, 
the City contracted with the Los Angeles County Sheriff’s Department (LASD) to 
provide law enforcement services.  

Finding 2: The City failed to properly enroll, report compensation earnable, or 
submit contributions for its common law employees.  The City claims to have 
terminated the employees on June 30, 2010, and separated the employees from 
CalPERS membership under the City’s employer code.  However, the 
employees continued to provide City services as common law employees and 
must be re-enrolled. 
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The City claims to have terminated several City employees who met with the 
then interim City Manager during the month of June 2010 and agreed to continue 
to provide their services to the City, after June 30, 2010.  Some of these 
individuals agreed to do so as independent contractors under the Bell/Maywood 
Contract or through a third party vendor.   
 
Some individuals continued to work in the same City positions, providing the 
same services, and at the same location, as they had performed prior to  
June 30, 2010.  Other individuals performed different duties, such as assisting 
the City in shutting down the City’s police station and transitioning police records 
and equipment to the LASD.  OAS confirmed through interviews with City staff 
and the workers that as many as eight individuals were not compensated for their 
services between July 1, 2010, and September 30, 2010, the last day of the OAS 
on-site fieldwork.  OAS has no knowledge whether the eight individuals received 
compensation for their services subsequent to this date. 
 
OAS observed approximately 27 individuals working through the Bell/Maywood 
Contract providing services to the public such as building and planning services, 
parks and recreation services, and front counter work in the finance and police 
departments.  Fourteen of these individuals were City employees prior to  
July 1, 2010, who the City claims to have terminated on June 30, 2010, but who 
continued to work at the City.  The other thirteen individuals were employed by 
Bell or a third party administrator.   
 
OAS reviewed the services provided by the 14 former City employees to 
determine whether they worked independently or in an employer/employee 
relationship using the common law employment test. 
 
For the purposes of the PERL and for programs administered by the Board of 
Administration of CalPERS (Board) the standard used for determining whether 
an individual is the employee of another person is the California common law as 
set forth in the California Supreme Court case titled Tieberg v. Unemployment 
Ins. App. Bd., (1970) 2 Cal. 3d 943, which was cited with approval in Metropolitan 
Water Dist. v. Superior Court, (2004) 32 Cal. 4th 491, and which was adopted by 
the Board in a precedential decision, In the Matter of Lee Neidengard, 
Precedential Dec. No. 05-01, effective April 22, 2005. 
 
Applying the California common law, the most important factor in determining 
whether an individual performs services for another as employee is the right of 
the principal to control the manner and means of job performance and the 
desired result and whether or not this right is exercised.  Where there is 
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independent evidence that the principal has the right to control the manner and 
means of performing the service in question, CalPERS will determine that an 
employer-employee relationship exists between the employee and the principal.   
 
Where there is no clear independent evidence that the principal has the right to 
control the manner and means of an individual's performance of the services in 
question, CalPERS, applying the California common law, will consider the 
following additional factors in determining whether an individual is an employee: 
 
(a) whether or not the one performing services is engaged in a distinct 
occupation or business;  
(b) the kind of occupation, with reference to whether, in the locality, the work is 
usually done under the direction of a principal or by a specialist without 
supervision;  
(c) the skill required in the particular occupation;  
(d) whether the principal or the individual performing the services supplies the 
instrumentalities, tools, and the place of work for the person doing the work;  
(e) the length of time for which the services are to be performed;  
(f) the method of payment, whether by the time or by the job;  
(g) whether or not the work is a part of the regular business of the principal; and 
(h) whether or not the parties believe they are creating the relationship of 
employer-employee.   
 
OAS identified the following common facts which appeared to support a finding of 
control and that the individuals were likely common law employees of the City:  
 The individuals continued to provide services in City established positions that 

were formerly held by the individuals. 
 The services provided were part of the City's normal operations. 
 The services provided were integral and essential to the City’s continuation of 

business.  
 The work performed was at City offices during normal business hours.  
 Several of the individuals handed out business cards identifying themselves 

as City employees. 
 The City provided the individuals with office space, desks, and the use of City 

equipment such as computers, copier and fax machines and telephones. 
 The individuals followed City established guidelines and procedures while 

performing the services. 
 OAS observed that individuals performing services for the City in the City 

building department appeared to be authorizing planning documents, permits 
and licenses on behalf of the City. 
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With the assistance of the CalPERS Membership Analysis and Design Unit, OAS 
has concluded the 14 identified individuals never stopped providing City services 
in City established positions as City employees after the City reported to 
CalPERS that all City employees had been terminated.  The individuals 
continued to work in an employee/employer relationship with the City and 
therefore the individuals continued to serve as common law employees of the 
City from July 1, 2010, to the end of the OAS fieldwork, September 30, 2010.  
OAS reviewed CalPERS eligibility requirements and determined 13 of the 14 
employees qualified for membership in CalPERS’ retirement system as of  
July 1, 2010.  The fourteenth employee was hired through a third party vendor on 
March 19, 2010, and had not qualified for CalPERS membership. 
 
Three of the 13 employees refunded contributions after the City claims to have 
permanently separated them from CalPERS membership.  The contributions 
were refunded on July 30, 2010, August 9, 2010, and September 24, 2010.  As a 
result, the three employees ceased to be CalPERS members on these dates. 
 
Health Benefits 
 
The City canceled health coverage for 11 of the common law employees 
discussed above.  The other two employees were not previously enrolled for 
health benefits.  
 
OAS reviewed information related to the cancellation of the common law 
employees’ health coverage, but was unable to determine whether the 11 
employees remained eligible for health coverage due to the fact it was unclear 
whether the employees were lawfully terminated from employment on  
June 30, 2010.  If the employees are determined to have been lawfully 
terminated, eligibility for health coverage would be subject to the nature, 
conditions and type of their employment, including, but not limited to, short-term 
appointments, seasonal or intermittent employment, and employment of a like 
nature.  To ensure eligible employees and their dependents are covered under 
CalPERS’ Health Benefits Program in accordance with City resolutions on file 
with CalPERS, the City should work with CalPERS CASD to determine what 
additional information is needed to make final determinations on the individuals 
at issue here.  
 
Criteria: 
 
Government Code § 20028, § 20056, § 20125, § 20281, § 20283, § 20300, 
§ 20305, § 22800(a), § 22800(b)  
California Code of Regulations § 599.500   
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Recommendations:  
 
Only compensation earnable, as defined under Government Code Section 20636 
and corresponding regulations, can be reported to CalPERS and considered in 
calculating retirement benefits.  The City must ensure that reported payrates are 
set forth in a publicly available pay schedule and meet the definition of payrate 
under the PERL.  Additionally, the City must ensure that all employees’ salaries 
are properly reviewed, authorized and approved by the City Council in 
accordance with public meeting laws.  Furthermore, calculation of retirement 
benefits should be limited to a member’s last authorized payrate listed in a 
publicly available pay schedule. 
 
The City should work with CalPERS CASD to determine the impact of this 
incorrect reporting and determine what adjustments are needed.  To the extent 
that amounts of pay were improperly included in the retirement allowance 
afforded individuals who have already retired, a correction must be made 
pursuant to Government Code section 20160.    
 
Conditions: 
 
OAS reviewed payrates reported to CalPERS for a sample of 11 employees that 
included directors of various City departments, elected officials, management 
and staff.  Based on the review of documents provided by the City and otherwise 
obtained, OAS reconciled the payrates to the City’s available pay information to 
determine whether payrates for the sampled employees were properly authorized 
and reported to CalPERS.  OAS determined that payrates were not always 
reported in accordance with the City’s public pay information.   
 
Payrates reported for four sampled employees were not listed or exceeded the 
payrates listed in the City’s pay schedule in sampled service period 4/10-1.  
 
Payrate Over-Reported:  Police Captain and Director of Support Services 

 
Positions and payrates for a sampled Police Captain and the Director of Support 
Services were not listed in the publicly available pay schedule.  Additionally, the 
City did not provide documentation verifying that the City Council authorized the 
positions and salaries in a public meeting and in accordance with applicable 
public meeting laws.   

Finding 3: The City reported payrates to CalPERS that failed to qualify as 
compensation earnable.   
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 Police Captain: The monthly payrate reported was $10,505, which 
corresponded to a salary listed in a City Police Captain job posting.  However, 
the Police Captain’s position and payrate were not listed in the publicly 
available pay schedule. 

 
OAS reviewed City Council minutes, resolutions and ordinances and 
determined that City Council members discussed hiring a Police Captain in 
the September 23, 2008 City Council meeting.  However, further discussion 
or authorization of the position or salary was not disclosed in subsequent City 
Council minutes, resolutions, or ordinances.   

 
 Director of Support Services: The monthly payrate reported was $8,076; 

however, the Director of Support Services position and payrate were not 
listed in the publicly available pay schedule.   
 
OAS reviewed City Council minutes, resolutions, and ordinances and did not 
identify authorization of the position or salary of the Director of Support 
Services.  City Council minutes did show that City Council members 
discussed and authorized the reclassification of four police positions on 
February 24, 2009; however, the positions and salaries were not identified.  
The Manager of Support Services was appointed interim Director of Support 
Services effective March 1, 2009, with a monthly increase in salary from 
$4,980 to $8,076.  However, the City did not maintain open council minutes to 
support this appointment, nor include the position on a salary schedule, or 
develop a duty statement to identify the responsibilities of the newly created 
position and payrate. 
 

Payrate Over-Reported: Acting Chief of Police 
 
 Chief of Police: The reported payrate for the Chief of Police exceeded the 

authorized payrate listed in the publicly available pay schedule.  The salary 
schedule, in effect as of July 1, 2008, established the rate of pay for the Chief 
of Police’s position at $8,751 per month.  However, on December 1, 2008, the 
City’s Acting Chief of Police, a retired annuitant, reinstated from retirement to 
a permanent appointment as Chief of Police with a monthly salary of $12,500, 
a 42.8 percent increase over the salary listed in the publicly available pay 
schedule.   

 
The $12,500 salary was authorized in the Chief of Police employment 
contract and the employment contract was approved by the City Council. 
However, no corresponding salary increase was made to the publicly 
available pay schedule.  
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OAS compared the Chief of Police’s salary and the percentage increase to 
the other City directors’ salaries.  OAS found the Chief of Police’s $12,500 
monthly salary exceeded the salaries paid to all other City directors including 
the Chief Administrative Officer’s monthly salary of $10,722.  At the time, no 
other directors received an increase in salary. 
 
CalPERS records showed the Chief of Police retired, for a second time, 
nineteen months later on July 1, 2010, with a retirement calculation based on 
compensation earnable of $12,500 per month.   

 
Payrate Over-Reported: Director of Building and Planning 
 
 Director of Building and Planning:  The payrate listed in the pay schedule was 

$7,547; however, the payrate reported was $7,766.  The reported payrate for 
the Director of Building and Planning exceeded the authorized payrate listed 
in the publicly available pay schedule.   

 
Criteria: 
 
Government Code § 20049, § 20160, § 20630(a), § 20630(b), § 20636(d)            
§ 20636(e)(1), § 20636(e)(2) 
 
California Code of Regulations § 570.5 
 
CalPERS Procedures Manual, Page 70  
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Recommendations: 
 
The City should only report items of special compensation as defined in 
Government Code Section 20636 and California Code of Regulations Sections 
570, 571 and 572 and should not report compensation that constitutes overtime 
under Section 20635.  The City should work with CASD to determine the impact 
of this incorrect reporting and determine what adjustments are needed to correct 
all improper reporting, including that related to employees who have retired and 
who may have improperly received a retirement allowance in an amount based 
upon compensation that does not meet the definition of compensation earnable.  
      
Conditions: 
 
Non-Reportable Compensation 
 
The City incorrectly reported educational, bilingual and longevity pay as special 
compensation on behalf of three sampled employees.  OAS reviewed MOUs, 
employment agreements, City Council minutes and resolutions but was unable to 
locate the City’s authorization for these items as special compensation.  
California Code of Regulations Section 571 explains special compensation is not 
reportable to CalPERS unless it is contained in a written labor policy or 
agreement.  The City should not report educational, bilingual or longevity pay to 
CalPERS unless the pay types are contained in a written labor agreement as 
required by California Code of Regulations Section 571(b). 
 
Severance Pay 
 
The City also erroneously reported non-reportable compensation, in the form of 
final settlement pay, or severance pay, for one sampled employee.  In the service 
period 4/10-1, the City paid and incorrectly reported severance pay in the amount 
of $1,959.30.  Severance pay is not compensation earnable as defined in 
Government Code Section 20636 and corresponding regulations, California 
Code of Regulations, Sections 570 and 571.   Only compensation earnable, as 
defined under Government Code Section 20636 and corresponding regulations, 
is reportable to CalPERS and considered when calculating retirement benefits.   
 

Finding 4: The City incorrectly reported non-reportable compensation including 
educational, bilingual and longevity pay that were not contained in a written 
labor policy or agreement, and severance pay and earnings that constituted 
overtime. 
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Overtime Earnings  
 
The City also incorrectly reported overtime earnings for one sampled employee.  
One of the City’s elected officials was listed as an active member with two 
CalPERS employers, the City and a water district.  During the on-site fieldwork, 
OAS verified that the member’s payrate and earnings were reported by both 
employers on a full-time basis from May 2009 until June 2010, with the greater 
payrate and earnings amounts being reported by the water district.  Since the 
payrate and earnings reported by the water district were greater, the City should 
not have reported the member’s payrate and earnings during this period pursuant 
to Government Code Section 20635.  Additionally, overtime is not reportable and 
is excluded when calculating retirement benefits.   
 
The City should ensure that only the position with the highest payrate or base 
pay is reported to CalPERS when employees render concurrent service in two or 
more permanent, full-time positions.   
 
Criteria: 
 
Government Code § 20049, § 20160, § 20630(a), § 20630(b), § 20635,                
§ 20636(c)(1),  § 20636(c)(6) 
 
California Code of Regulations § 570, 571(a), § 571(b), § 571(d), § 572  
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Recommendations: 
 
Compensation earnable, as defined under Government Code Section 20636 and 
corresponding regulations, should be reported to CalPERS.  The City should 
ensure uniform allowance is reported for employees required to wear a uniform.   
 
The City should also ensure holiday pay is reported for employees who are 
normally required to work on approved holidays because they work in positions 
that require scheduled staffing without regard to holidays.  Holiday pay is 
compensation earnable that must be reported as special compensation pursuant 
to Government Code Section 20636(c)(6) and California Code of Regulations 
Section 571(a)(5), and must be contained in a written labor agreement pursuant 
to California Code of Regulations Section 571(b)(1).  The City should ensure 
holiday pay is contained and sufficiently described in a written labor agreement.   
 
The City should work with CalPERS CASD to determine the impact of this non-
reporting and determine what adjustments are needed. 
 
Conditions: 
 
Uniform Allowance 
 
The City paid an annual uniform allowance of $1,000 to safety employees and 
community service officers/jailers on December 5, 2009.  In addition, the City 
paid an annual uniform allowance of $650 to custodians, community service 
officers, street and park employees, parking enforcement, and police records 
clerks.  However, the City did not report the uniform allowances as special 
compensation to CalPERS as required.  
 
Holiday Pay 
 
The City paid additional compensation for holidays worked (holiday pay) to police 
officers, police sergeants, dispatchers, and community service officers in 
December 2009, in amounts that ranged from $681.61 to $3,948.04.  However, 
the holiday pay was not reported as special compensation to CalPERS as 
required by Government Code Section 20636(c)(6) and California Code of 
Regulations Section 571(a)(5).   

Finding 5: The City did not report compensation earnable to CalPERS for 
uniform allowance and holiday pay.   
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In addition, OAS was unable to determine the proper reportable amounts of 
holiday pay based on review of City labor agreements because holiday pay was 
not sufficiently described or was not contained in written labor agreements.  
Specifically, OAS could not determine how much time employees accrued for 
each holiday, how many days employees were allowed to accrue each year, 
whether employees were allowed to accumulate holiday credit beyond the year in 
which it was earned, and whether employees were required to cash out holiday 
time each year.   
 
Criteria: 
 
Government Code § 20636(a), § 20636(c)(6)  
 
California Code of Regulations § 571(a), § 571(a)(5), § 571(b)(1) 
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Recommendations: 
 
The City should ensure part-time employees are enrolled, earnings are reported, 
and retirement contributions are submitted when an employee is eligible for 
CalPERS membership.  Employees who reach 1,000 hours worked in a fiscal 
year should be enrolled no later than the first day of the first pay period of the 
month following the month in which 1,000 hours of service is completed.  
Employees who are CalPERS members and employees hired on a full-time basis 
for a period of six months or more should be enrolled immediately.  
 
The City should work with CalPERS CASD to assess the impact of and to correct 
these membership enrollment reporting issues.  If CASD determines the City 
knew or should have known of the individuals’ eligibility, the City shall be required 
to pay all arrears costs for member contributions and administrative costs of five 
hundred dollars ($500) per member pursuant to Government Code Section 
20283.  
 
Conditions: 
 
OAS reviewed records for 30 sampled temporary/part-time employees over a 
three-year period to determine whether retirement membership eligibly 
requirements were met and whether the employees were properly enrolled into 
membership.  The review period covered fiscal years 2007/2008, 2008/2009 and 
2009/2010.  Sample testing revealed the City did not properly enroll 29 of the 30 
sampled employees into CalPERS membership.  Specifically, OAS determined 
the following: 
 
 Twenty-five employees worked more than 1,000 hours in one or more of the 

sampled fiscal years; however, the employees were not enrolled into 
CalPERS membership. 

 
 Two employees worked more than 1,000 hours in a fiscal year and were not 

enrolled in a timely manner.   
 

Finding 6: The City did not properly enroll, report compensation earnable, or 
submit contributions on behalf of part-time employees who qualified to 
become CalPERS members. 
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o One employee reached the 1,000 hour membership eligibility requirement 
as of pay period ending February 15, 2008.  However, the City did not 
enroll the employee into CalPERS membership until June 16, 2009. 

 
o The other employee reached the 1,000 hour eligibility requirement as of 

pay period ending January 31, 2008.  However, the City did not enroll the 
employee into CalPERS membership until May 16, 2009.  

 
 One employee qualified for CalPERS membership when hired by the City on 

February 14, 2001.  CalPERS records showed the employee was an active 
CalPERS member having been enrolled by another CalPERS member 
agency on October 2, 2000.  CalPERS records also showed the employee 
worked less than full-time at the other agency during the period OAS 
reviewed.  The City should have immediately submitted a membership form, 
reported the employee’s compensation earnable, and submitted retirement 
contributions to CalPERS beginning on February 14, 2001.   

 
 One employee was hired by the City on October 24, 2007, to work full-time 

for a period of one year.  However, the City did not enroll the employee into 
CalPERS membership until May 16, 2009.  City records showed that the 
employee, an Administrative Investigator with the City Police Department, 
worked on a full-time basis.  As a result, the employee immediately qualified 
for CalPERS membership pursuant to Government Code Section 20281.  The 
City should have immediately enrolled the employee, reported the employee’s 
compensation earnable, and submitted contributions beginning            
October 24, 2007.    

 
Criteria: 
 
Government Code § 20044, § 20281, § 20283, § 20305(a) 
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Recommendations: 
 
The City should determine whether individuals hired through a third party are 
common law employees of the City.  If unsure, the City should contact CalPERS 
CASD and request assistance with a determination.  The City should immediately 
enroll those employees found to qualify for membership because they were hired 
to work full-time for a fixed period of six months or more, or because they were 
CalPERS members when hired.  If an employee does not qualify for immediate 
membership, the City should monitor the hours worked and then enroll those 
employees who qualify for CalPERS membership when they reach 1,000 hours 
in a fiscal year.   
 
The City should work with CalPERS CASD to assess the impact of and to correct 
this membership reporting issue.  If CASD determines the City knew or should 
have known of the individual’s eligibility, the City shall be required to pay all 
arrears costs for member contributions and administrative costs of five hundred 
dollars ($500) per member pursuant to section 20283.  
 
Conditions: 
 
The City retained the services of an interim Finance Director on  
December 22, 2008, through a third party.  The City did not consider the interim 
Finance Director to be a City employee.  The interim Finance Director worked for 
the City on a continuous basis from the date of hire on December 22, 2008, 
through July 1, 2010.  A letter from the third party, a Certified Public Accounting 
firm, stated the firm would provide temporary accounting personnel to assist the 
City of Maywood from December 22, 2008, through the beginning of           
January 2009 at a payrate of $70.00 per hour and mileage rate of $0.585 per 
mile.   
 
OAS compared the amount the City paid for the interim Finance Director’s 
services to the City pay schedule dated July 1, 2008.  The salary schedule listed 
a monthly payrate of $7,500, which converted to an hourly rate of $43.27.  OAS 
concluded the hourly rate of $70.00 paid to the interim Finance Director 
exceeded the payrate listed in the City’s pay schedule. 
 

Finding 7: The City did not properly classify an individual hired through a 
third party as an employee.  As a result, the employee was not immediately 
enrolled into membership.   
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OAS requested information from the City to assist in determining whether the 
interim Finance Director worked on an independent contractor basis through the 
third party, or as an employee under the City’s control as to the manner and 
means in which work was performed.  Based on the review of documents 
provided by the City and otherwise obtained, and using common law control 
factors, OAS concluded the interim Finance Director was a City employee.  The 
individual performed all of the functions and services of the City Finance Director, 
a City established position.  
 
More specifically, the interim Finance Director worked on an ongoing basis, 
under the direction of the City Manager, hired and supervised employees, 
signed/authorized official and confidential City documents and approved 
payments.  The individual was also provided with office space, a desk, clerical 
support, equipment and a telephone.  CalPERS records showed the interim 
Finance Director was a prior, but still active CalPERS member.  The City should 
have immediately enrolled, reported compensation earnable per publically 
available pay schedules, and submitted retirement contributions on behalf of the 
member. 
 
Criteria: 
 
Government Code § 20028(b), § 20125, § 20283, § 20305(a) 
 
CalPERS Procedures Manual, Page 19 
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Recommendations: 
 
The City should ensure elected officials are advised of their CalPERS optional 
membership rights when first elected.   
 
The City should work with CalPERS CASD to assess the impact of and to correct 
any membership reporting issues should the elected officials opt into 
membership.   
 
Conditions: 
 
The City did not inform the City Treasurer and City Clerk of their optional 
membership rights when they were elected to four-year terms on  
November 6, 2007.  The two officials served the City concurrently in both the full 
time secretarial and official positions.  The City Treasurer was terminated from 
the secretarial position and permanently separated from CalPERS membership 
on May 6, 2010.  The City Clerk was terminated from the secretarial position and 
permanently separated from CalPERS membership on June 30, 2010.  Although 
both continued to serve as elected officials, the City did not inform either elected 
official of their optional membership rights.  
 
Retirement benefits 
 
Government Code Section 20322 states that an elective officer is excluded from 
membership in the CalPERS retirement system unless the officer files an election 
in writing with CalPERS to become a member.  CalPERS Procedures Manual 
explains that an optional member must be advised of CalPERS rights to 
membership when first eligible for membership.  An elective officer may elect 
membership at any time while in an eligible position.  OAS found no record that 
either the City Treasurer or the City Clerk was advised of their membership rights 
or the right to opt into membership at any time.   
 
Health benefits 
 
In the event the City Treasurer and the City Clerk elect to opt into CalPERS 
membership for retirement benefits, the officials may be eligible for enrollment in 

Finding 8: The City did not inform two elected officials of their optional 
membership rights.  
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health benefits pursuant to City Resolution Number 4637.  This resolution states 
that City elected officials are subject to enrollment for health benefits. 
To ensure eligible employees are offered membership in the Health Benefits 
Program in accordance with City resolutions on file with CalPERS, the City 
should work with CalPERS CASD.   
 
Criteria: 
 
Government Code § 20322, § 22800(a)  
 
California Code of Regulations § 599.500 
 
CalPERS Procedures Manual, Page 46 
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Recommendations: 
 
The City should not employ a CalPERS retired annuitant who has not yet 
attained normal retirement age, as defined in California Code of Regulations 
Section 586.1, unless the annuitant has met the bona fide separation 
requirements as defined in California Code of Regulations Section 586.2.   
 
The City should ensure that compensation paid to retired annuitants does not 
exceed the amount paid to other employees performing comparable duties.  The 
City should also ensure that retired annuitants who work under the direction and 
control of the City are correctly classified as employees, and, that employees so 
classified work under the terms and conditions established under the 
Government Code Sections contained in Article 8 of the Public Employee 
Retirement Law, entitled Employment after Retirement.  The City should request 
CalPERS’ approval to employ a retired annuitant as an independent contractor 
by submitting the independent contractor’s employment agreement to CalPERS 
BNSD prior to the retired annuitant accepting the employment.   
 
The City should ensure that retired annuitants do not exceed the 960-hour 
threshold for hours worked in a fiscal year if employed pursuant to Government 
Code Section 21224.  The City should work with CalPERS BNSD to reinstate the 
retired annuitants that exceeded the 960-hour threshold.   
 
The City should not employ a retired annuitant who retired with a disability unless 
CalPERS has found the individual meets certain conditions for employment with 
the City pursuant to Government Code Section 21228.  
 
The City should work with CalPERS BNSD to assess the impact of the retired 
annuitants’ unlawful employment and/or payrates and determine what 
adjustments are needed.   
 
 

Finding 9: The City unlawfully employed four CalPERS retired annuitants.  
 
 Bona fide separation requirements were not met. 
 Retired annuitants’ rate of pay exceeded amounts paid to other 

employees performing comparable duties. 
 The 960-hour threshold for hours worked in a fiscal year was exceeded.   
 Conditions for working after disability retirement were not met.  
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Conditions: 
 
OAS reviewed a sample of nine retired annuitants who were employed by the 
City during the review period.  Based on the review of documents provided by the 
City and otherwise obtained, OAS found that four sampled retired annuitants 
were not employed in accordance with various Government Code Sections within 
Article 8 of the PERL.   
 
 One sampled retired annuitant, who retired prior to the normal retirement age, 

did not meet bona fide separation requirements before returning to work after 
retirement.   

 
 Government Code Section 21220.5 and California Code of Regulations 

Sections 586.1 and 586.2 explain that a retired person who has not attained 
the normal retirement age must have a bona fide separation in service before 
they can return to work with a CalPERS agency.  Additionally, the sections 
explain that the normal retirement age of a member is the highest specified 
age applicable to the member in the benefit formula.  

 
 The annuitant retired from another CalPERS agency on March 13, 2009, at 

the age of 58 ¼.  CalPERS records showed that a benefit formula of 2% @ 
60 was used in determining the annuitant’s retirement allowance.  At the time 
of retirement, the individual was already employed by the City, having been 
hired as interim Chief Administrative Officer on February 10, 2009.  Since the 
annuitant retired prior to reaching the age of 60, and did not have a bona fide 
separation in service prior to returning to work with a CalPERS agency, the 
annuitant was not employed in accordance with Government Code Section 
21220.5 and California Code of Regulations Sections 586.1 and 586.2.   

 
 In addition, the retired annuitant worked 1,170 hours in fiscal year 2009/2010, 

exceeding the 960 hour threshold identified in Government Code Section 
21224. 

 
 A second retired annuitant was employed by the City and compensated at a 

rate that exceeded amounts paid to other employees performing comparable 
duties.   

 
The City hired the retired annuitant as a Police Commander in October 2007 
and paid the annuitant $90.00 per hour.  By comparison, at the same time in 
October 2007, the City paid the current, higher-ranking Chief of Police $58.87 
per hour.   
 



 
 

CITY OF MAYWOOD 
 
 

26 

OAS determined the retired annuitant’s payrate of $90.00 exceeded the 
amount paid to an employee performing comparable duties.   
 
In addition, the retired annuitant worked 1,123 hours in fiscal year 2007/2008, 
exceeding the 960 hour threshold identified in Government Code Section 
21224.   

 
 A third retired annuitant was hired to work in the City Building and Planning 

Department as an independent contractor.  Using a common law test as a 
guide in determining independent contractor status, OAS determined the 
retired annuitant was a City employee, not an independent contractor.  
Therefore, the employee was subject to the requirements of Government 
Code Section 21224.  The retired annuitant provided services as a planning 
consultant and was paid $90.00 per hour.  By comparison, the City paid the 
Director of the Building and Planning Department $43.54 per hour (derived 
from $7,547 per month).  OAS concluded the retired annuitant’s payrate of 
$90.00 exceeded the amount paid to an employee performing comparable 
duties. 

 
 A fourth retired annuitant retired under industrial disability retirement through 

another CalPERS agency and was subsequently employed by the City.  
However, OAS reviewed CalPERS records and was unable to verify the 
retired annuitant requested CalPERS approval to return to work after 
disability retirement.  As a result, OAS was unable to determine whether the 
retired annuitant was employed in accordance with Government Code 
Section 21228 which explains that CalPERS must find that an individual 
retired for disability is not disabled for the employment under consideration.   

 
In addition, the retired annuitant worked 969.5 hours in fiscal year 2009/2010 
exceeding the 960 hour threshold identified in Government Code Section 
21224. 

 
Criteria: 
 
Government Code § 20044, § 21220, § 21220.5, § 21221(h), § 21224(a),            
§ 21228 
 
California Code of Regulations § 586.1, § 586.2 
 
CalPERS Procedures Manual, Pages 222, 223  
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Recommendations: 
 
The City should implement payroll procedures to ensure that retirement 
contributions are received at CalPERS within 15 days from the close of a pay 
period, and payroll reports are received within 30 days from the close of a pay 
period.   
 
The City should work with CalPERS CASD to assess the impact of this late 
reporting and determine what adjustments, if any, are needed. 
 
Condition: 
 
OAS reviewed the City’s submission of retirement contributions and payroll 
reports over eight service periods from the first service period in April 2010 
through the last service period in July 2010.  OAS found the City did not remit 
retirement contributions or submit payroll reports on a timely basis for the eight 
sampled service periods.  Contribution payments for April through June 2010, 
ranged from 76 to 118 days late, and the submission of summary reports for April 
through June 2010, ranged from 73 to 119 days late.   
 
Contribution payments and summary reports for July 2010 were submitted after 
the conclusion of the on-site fieldwork. 
 
Criteria: 
 
Government Code § 20221, § 20532 
 
California Code of Regulations § 565, § 565.1(a), § 565.1(b) 
 
 
 

Finding 10: The City did not remit retirement contributions or submit payroll 
reports within required timelines. 
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Recommendations: 
 
The City should ensure that a retiring employee’s unused sick leave is accurately 
certified so that the retiree receives the appropriate amount of service credit upon 
retirement.  Additionally, the City should not report unused sick leave that has 
been cashed out by a retiring employee.  An amended certification form  
(PERS-BSD-200) should be submitted to CalPERS Benefit Services Division in 
order to adjust incorrect certifications.   
 
Conditions: 
 
The City did not certify correct amounts of unused sick leave for four of the five 
sampled retirees.   
 
 One retiree accrued 460.5 hours of sick leave prior to retiring and the City 

certified 57.5625 days of unused sick leave for additional service credit.  
However, City records showed the retiree cashed out a total of 586.07 hours 
of unused sick leave which resulted in a negative balance of sick leave.  As a 
result, the retiree received excessive service credit.  

 A second retiree accrued 536 hours of unused sick leave.  City records 
showed the retiree cashed out 402 hours at retirement, leaving a balance of 
134 hours.  Using a divisor of 8, the retiree had 16.75 unused sick days 
remaining.  However, the City incorrectly reported 67 unused sick days to 
CalPERS for additional service credit.  As a result, the retiree received 
excessive service credit.  

 A third retiree accrued 516 hours of unused sick leave and did not cash out 
any sick leave upon retiring. CalPERS and City records showed the retiree’s 
unused sick leave was not reported for additional service credit.  As a result, 
the retiree’s service credit was understated. 

 A fourth retiree accrued 480 hours of unused sick leave and cashed out 
360.18 of the hours at retirement.  This left the retiree with 119.82 hours of 
unused sick leave.  Using a divisor of 8, the retiree had 14.978 unused sick 
days remaining.  The City did not report the 14.978 days for additional service 
credit.  As a result, the retiree’s service credit was understated. 

 
Criteria: 
 
Government Code § 20965  

Finding 11: The City did not certify correct amounts of unused sick leave to 
CalPERS.  
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Recommendations: 
 
The City must properly report payroll information to CalPERS.  The City should 
ensure the correct work schedule code is reported for employees who work an 
average of 156 hours per month.  The City should also always report employees' 
normal monthly base payrate.  Finally, the City should report the correct amount 
of 1959 Survivor Benefit contributions for all eligible employees. 
 
The City should work with CalPERS CASD to assess the impact of this incorrect 
reporting and determine what adjustments are needed.   
 
Conditions: 
 
Incorrect work schedule code 
 
The City reported an incorrect work schedule code for Service Employees 
International Union employees assigned to a full-time 36-hour normal work week.  
Specifically, the City reported a work schedule code of 173 for these employees, 
which is used for employees assigned to a full-time 40-hour work week.  The City 
should have reported a work schedule code of 156. 
 
Incorrect payrate 
 
The City reported an incorrect payrate for one sampled employee in service 
period 4/10-1.  The employee's base payrate during this service period was 
$3,104.00; however, the City reported a base payrate of $3,027.28.  City staff 
explained the payrate reported to CalPERS was reduced because the 
employee’s earnings were $1,513.64 during this period, and it was City policy to 
report a payrate that was twice the amount of regular earnings. 
 
 
 
 

Finding 12: The City incorrectly reported payroll reporting elements to 
CalPERS. 
 
 Incorrect work schedule codes were reported. 
 An incorrect payrate was reported. 
 1959 Survivor Benefit contributions were not reported correctly. 
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Incorrect 1959 Survivor Allowance benefit contributions 
 
The City contracted for the optional provision of 1959 Survivor Allowance benefit 
for safety employees under Government Code Section 21574 effective        
August 7, 1976, and for miscellaneous employees under Government Code 
Section 21574.5, effective February 16, 2002.  The contract states that 1959 
Survivor Allowance benefit contributions under Government code Section 
21574.5 are subject to annual change.   
 
The City did not report 1959 Survivor Allowance benefit contributions for three 
sampled employees in several sampled service periods.  In addition, the City 
reported an incorrect 1959 Survivor Allowance benefit contribution amount for 
one sampled employee.  Specifically, the City reported $1.00 in the 7/10-1 
service period; however, the amount due was $1.45. 
 
Criteria: 
 
Government Code § 20636(b)(1) 
 
CalPERS Procedures Manual, Pages 99, 102 
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CONCLUSION 

 
OAS limited this review to the areas specified in the scope section of this report 
and in the objectives as outlined in Appendix B.  OAS limited the test of 
transactions to employee samples selected from the City’s payroll and health 
records.  Sample testing procedures provide reasonable, but not absolute, 
assurance that these transactions complied with the California Government 
Code, except as noted. 
 
The findings and conclusions outlined in this report are based on information 
made available or otherwise obtained at the time this report was prepared.   
 
 
 

Respectfully submitted, 
 

 
Original Signed by Margaret Junker  
MARGARET JUNKER, CPA, CIA, CIDA 
Chief, Office of Audit Services 

 
 
 
 
 
 
Date: April 2012 
Staff: Michael Dutil, CIA, Senior Manager 
 Diana Thomas, CIDA, Manager 

Alan Feblowitz, Manager 
 Karen Harlan, CIA, CGAP 
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BACKGROUND 
 

California Public Employees’ Retirement System 
 
The California Public Employees’ Retirement System (CalPERS) provides a variety 
of programs serving members employed by more than 2,500 local public agencies 
as well as state agencies and state universities.  The agencies contract with 
CalPERS for retirement benefits, with CalPERS providing actuarial services 
necessary for the agencies to fund their benefit structure.  In addition, CalPERS 
provides services which facilitate the retirement process.   
 
CalPERS Customer Account Services Division (CASD) manages contract coverage 
for public agencies and receives, processes, and posts payroll information.  In 
addition, CASD provides services for eligible members who apply for service or 
disability retirement.  In addition, CASD provides eligibility and enrollment services 
to the members and employers that participate in the CalPERS Health Benefits 
Program, including state agencies, public agencies, and school districts. 
CalPERS Benefit Services Division (BNSD) sets up retirees’ accounts, processes 
applications, calculates retirement allowances, prepares monthly retirement benefit 
payment rolls, and makes adjustments to retirement benefits. 
 
Retirement allowances are computed using three factors: years of service, age at 
retirement and final compensation.  Final compensation is defined as the highest 
average annual compensation earnable by a member during the last one or three 
consecutive years of employment, unless the member elects a different period with 
a higher average.  State and school members use the one-year period.  Local public 
agency members' final compensation period is three years unless the agency 
contracts with CalPERS for a one-year period. 
 
The employers’ knowledge of the laws relating to membership and payroll reporting 
facilitates the employer in providing CalPERS with appropriate employee 
information.  Appropriately enrolling eligible employees and correctly reporting 
payroll information is necessary to accurately compute a member’s retirement 
allowance.  
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OBJECTIVES 
 
The objectives of this review were limited to determine: 
 
 Whether the City complied with applicable sections of the California Government 

Code (Sections 20000 et seq.) and Title 2 of the California Code of Regulations. 
 Whether prescribed reporting and enrollment procedures as they relate to the 

City’s retirement and health benefits contracts with CalPERS were followed. 
 
This review covers the period of August 1, 2007 through July 31, 2010, with the 
exception of the membership portion of the review which was expanded to cover the 
period August 1, 2007 through September 30, 2010. 

 
SUMMARY 

 
Procedures, Sample Sizes, Sample Periods, and Findings 

 
To accomplish the review objectives, OAS interviewed key staff members to obtain 
an understanding of the City’s personnel and payroll procedures and performed the 
following procedures.  Related sample sizes, sample periods and findings are listed.   
 

 Reviewed: 
  Contracts and contract amendments between the City and CalPERS 
 Correspondence files maintained at CalPERS  
 City Council minutes and City Council resolutions 
 City written labor policies and agreements   
 City salary, wage and benefit agreements including applicable resolutions 
 City personnel records and employee hours worked records 
 City payroll information including Summary Reports and PERS listings 
 Other documents used to specify payrate, special compensation and 

benefits for all employees 
 Health Benefits Program enrollment records and supporting 

documentation 
 City ordinances 
 Various other documents as necessary 

  
 See Finding 1: Required documentation was not provided.   

 
 Reviewed services provided by former City employees to determine 

whether they worked independently or in an employer/employee 
relationship using the common law employment test.   
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Sample Size and Period: Reviewed all individuals identified by the City who 
provided City services from June 30, 2010, through September 30, 2010. 
 

 See Finding 2: The City did not properly enroll, report compensation 
earnable, or submit contributions for 13 common law 
employees.  The City claimed to have terminated the 
employees on June 30, 2010, and separated the 
employees from CalPERS membership under the 
City’s employer code.  However, the employees 
continued to provide City services as common law 
employees.   

 
 Reviewed payrates reported to CalPERS and reconciled the payrates to the 

City’s public salary records to determine whether base payrates reported 
were accurate, pursuant to publicly available pay schedules that identify the 
position title, payrate and time base for each position, and duly approved by 
the City’s governing body in accordance with requirements of applicable 
public meeting laws.  

  
 Sample Size and Period: Reviewed 11 sampled employees in the first 

service period in April 2010 (4/10-1). 
  
 See Finding 3: Payrates reported to CalPERS failed to qualify as 

compensation earnable. 
 

 Reviewed City payroll records and compared the records to data reported to 
CalPERS to determine whether the City correctly reported employees’ 
compensation. 

  
 Sample Size and Period:  Reviewed 11 employees covering three sampled 

service periods - the first service period in December 2009 (12/09-1), the first 
service period in April 2010 (4/10-1), and the second service period in June 
2010 (6/10-2).   

  
 See Finding 4: Non-reportable compensation was reported. 
   
 See Finding 5: Compensation earnable was not reported to 

CalPERS. 
 

 Reviewed the City’s enrollment practices pertaining to temporary part-time 
employees to determine whether individuals met CalPERS membership 
requirements.   
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 Sample Size and Period: Reviewed a sample of 30 temporary/part-time 

employees in fiscal years 2007/2008, 2008/2009 and 2009/2010. 
  
 
 

See Finding 6: The City did not properly enroll, report compensation 
earnable, or submit contributions on behalf of part-
time employees who qualified to become CalPERS 
members.   

 
 Reviewed the City’s enrollment practices pertaining to independent 

contractors to determine whether individuals worked in employer/employee 
relationships.   

  
 Sample Size and Period: Reviewed a sample of nine independent 

contractors covering the review period. 
  
 See Finding 7: An individual hired through a third party was not 

properly classified as an employee.  As a result, the 
employee was not immediately enrolled into 
membership.   

 
 Reviewed the City’s enrollment practices pertaining to employees with 

optional membership rights. 
  
 Sample Size and Period: Reviewed all seven elected officials covering the 

review period. 
  
 See Finding 8: The City did not inform two elected officials of their 

optional membership rights.   
 

 Reviewed the City’s retired annuitants to determine if retirees were lawfully 
employed. 

  
 Sample Size and Period: Reviewed a sample of nine retired annuitants 

covering the review period. 
  
 See Finding 9: The City unlawfully employed four CalPERS retired 

annuitants.    
 
 Reviewed reported payroll to determine whether the payment of 

contributions and the filing of payroll reports were submitted within required 
timeframes. 
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Sample Size and Period:  Reviewed records for a sample of eight service 
periods - from the first service period in April 2010 (4/10-1) through the 
second service period in July 2010 (7/10-2). 

  
 See Finding 10: The City did not remit retirement contributions or 

submit payroll reports within required timelines.   
 
 Reviewed the City’s calculation and reporting of unused sick leave 

balances. 
  
 Sample Size and Period:  Reviewed five members who retired during the 

review period. 
  
 See Finding 11: The City did not certify correct amounts of unused 

sick leave to CalPERS.     
 

 Reviewed CalPERS listing reports to determine whether payroll reporting 
elements were reported correctly.  Review included accuracy of contribution 
code, pay code, work schedule code, service period, member contribution, 
survivor benefit contributions, payrate, member earnings, member name, 
social security number, and coverage group.   

  
 Sample Size and Period: Reviewed 11 sampled employees in the first 

service period in April 2010 (4/10-1).  In addition, for survivor benefit 
contributions only, reviewed 11 sampled employees in service period  
12/09-1, 4/10-1, 6/10-2 and two additional sampled employees in service 
periods 7/10-1 and 7/10-2. 

  
 See Finding 12: Incorrect payroll reporting elements were reported to 

CalPERS. 
 
 Reviewed health records to determine whether the City properly maintained 

health enrollment documents and properly enrolled member’s dependents.   
  
 Sample Size and Period:  Reviewed five elected officials covering the 

review period. 
  
 No Finding Noted.  
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 Reviewed records to determine whether the City properly enrolled eligible 
individuals into CalPERS Health Benefits Program. 
 

 Sample Size and Period:  Reviewed 20 employees from August 1, 2007, 
through September 30, 2010. 

  
 See Finding 2: The City did not properly enroll, report compensation 

earnable, or submit contributions for 13 common law 
employees.   

   
 See Finding 8: The City did not inform two elected officials of their 

optional membership rights.   
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CRITERIA  
 

Government Code § 20028, subdivision (b), defines an employee as any person in 
the employ of any contracting agency. 

 
Government Code § 20044, defines a fiscal year as any year commencing on     
July 1st and ending with June 30th next following. 
 
Government Code § 20049, states: 

"Labor policy or agreement" means any written policy, agreement, 
memorandum of understanding, legislative action of the elected or appointed 
body governing the employer, or any other document used by the employer 
to specify the payrate, special compensation, and benefits of represented 
and unrepresented employees.  

 
Government Code § 20056, defines a public agency as any city, county, district, 
other local authority or public body of or within this state. 
 
Government Code § 20125, states: 
 The board shall determine who are employees  and is the sole judge of the 
 conditions under which persons may be admitted to and continue to receive 
 benefits under this system. 
 
Government Code § 20160, states: 

(a)  Subject to subdivisions (c) and (d), the board may, in its discretion and 
upon any terms it deems just, correct the errors or omissions of any active or 
retired member, or any beneficiary of an active or retired member, provided 
that all of the following facts exist: 
 (1)  The request, claim, or demand to correct the error or omission is 
made by the party seeking correction within a reasonable time after 
discovery of the right to make the correction, which in no case shall exceed 
six months after discovery of this right. 
 (2)  The error or omission was the result of mistake, inadvertence, 
surprise, or excusable neglect, as each of those terms is used in Section 473 
of the Code of Civil Procedure. 
 (3)  The correction will not provide the party seeking correction with a 
status, right, or obligation not otherwise available under this part. 
Failure by a member or beneficiary to make the inquiry that would be made 
by a reasonable person in like or similar circumstances does not constitute 
an “error or omission” correctable under this section. 
(b)  Subject to subdivisions (c) and (d), the board shall correct all actions 
taken as a result of errors or omissions of the university, any contracting 
agency, any state agency or department, or this system. 
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(c)  The duty and power of the board to correct mistakes, as provided in this 
section, shall terminate upon the expiration of obligations of this system to 
the party seeking correction of the error or omission, as those obligations are 
defined by Section 20164. 
(d)  The party seeking correction of an error or omission pursuant to this 
section has the burden of presenting documentation or other evidence to the 
board establishing the right to correction pursuant to subdivisions (a) and (b). 
(e)  Corrections of errors or omissions pursuant to this section shall be such 
that the status, rights, and obligations of all parties described in subdivisions 
(a) and (b) are adjusted to be the same that they would have been if the act 
that would have been taken, but for the error or omission, was taken at the 
proper time. However, notwithstanding any of the other provisions of this 
section, corrections made pursuant to this section shall adjust the status, 
rights, and obligations of all parties described in subdivisions (a) and (b) as 
of the time that the correction actually takes place if the board finds any of 
the following: 
 (1)  That the correction cannot be performed in a retroactive manner. 
 (2)  That even if the correction can be performed in a retroactive 
manner, the status, rights, and obligations of all of the parties described in 
subdivisions (a) and (b) cannot be adjusted to be the same that they would 
have been if the error or omission had not occurred. 
 (3)  That the purposes of this part will not be effectuated if the 
correction is performed in a retroactive manner. 

 
Government Code § 20221, states:  

Each state agency, school employer, and the chief administrative officer of a 
contracting agency or any other person who its governing body may 
designate shall furnish all of the following:   
(a) Immediate notice to the board, in the manner prescribed by the system, of 
the change in status of any member resulting from transfer, promotion, leave 
of absence, resignation, reinstatement, dismissal, or death.   
(b) Any additional information concerning any member that the board may 
require in the administration of this system.   
(c) The services of its officer and departments that the board may request in 
connection with claims by members against this system.   

 
Government Code § 20222.5, states:  

(a) The board may, during the course of an audit, require each state agency, 
school employer, including each school district represented by a school 
employer, and contracting agency, to provide information or make available 
for examination or copying at a specified time and place, or both, books, 
papers, any data, or records, including, but not limited to, personnel and 
payroll records, as deemed necessary by the board to determine the 
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correctness of retirement benefits, reportable compensation, enrollment in, 
and reinstatement to this system.   
(b) The information obtained from an employer under this section shall 
remain confidential pursuant to Section 20230. 

 
Government Code § 20281, states:  

All members of the retirement system immediately prior to the time this part 
becomes operative continue to be members of this system.  
An employee of a contracting agency on the effective date of its contract with 
the board becomes a member immediately. 
Every other employee becomes a member upon his or her entry into 
employment.  
 

Government Code § 20283, subdivision (a), states: 
Any employer that fails to enroll an employee into membership when he or 
she becomes eligible, or within 90 days thereof, when the employer knows or 
can reasonably be expected to have known of that eligibility shall be required 
to pay all arrears costs for member contributions and administrative costs of 
five hundred dollars ($500) per member as a reimbursement to this system’s 
current year budget. 

 
Government Code § 20300, states, in part: 

The following persons are excluded from membership in this system:  
(h) Except as otherwise provided in this part, persons rendering professional 
legal services to a city, other than the person holding the office of city 
attorney, the office of assistant city attorney, or an established position of 
deputy city attorney. 

 
Government Code § 20305, subdivision (a), states, in part: 

An employee whose appointment or employment contract does not fix a term 
of full-time, continuous employment in excess of six months is excluded from 
this system unless:  
(1) He or she is a member at the time he or she renders that service and is 
not otherwise excluded pursuant to this article or by a provision of a 
contract…. 
(3)(B) The person completes…1,000 hours within the fiscal year, in which 
case, membership shall be effective not later than the first day of the first pay 
period of the month following the month in which…1,000 hours of service 
were completed. 
 

Government Code § 20322, states, in part: 
(a) An elective officer is excluded from membership in this system unless the 
officer files with the board an election in writing to become a member. Upon 
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electing to become a member, the officer may further elect at any time prior 
to retirement to receive service credit for his or her prior, excluded service by 
making the contributions as specified in Sections 21050 and 21051.   
(b) As used in this part, ”elective officer” includes…officers of the state or 
contracting agencies elected by the people. 
 

Government Code § 20532, states: 
The contracting agency shall make the contribution for its employees in this 
system, as recommended by the actuary and approved by the board and 
certified by it to the contracting agency. 
The contribution may consist of fixed sums, percentages of compensation of 
contract members, or both, and shall be paid to this system as provided in 
the contract. 
The actual contribution is subject to adjustment by the board as may be 
necessary on account of any additional prior service credits that the 
contracting agency may desire to provide for its employees in this system or 
on account of experience under this system as determined by periodical 
investigation, valuation and determination required to be made by the board, 
including adjustments determined as necessary by the board, even after the 
total contributions determined, plus subsequent adjustments, if any, have 
been completely paid. 

 
Government Code § 20572, states, in part:  

(a) If a contracting agency …fails for three months after demand by the board 
therefore to file any information required in the administration of this system 
with respect to that agency’s employees, or if the board determines that the 
agency is no longer in existence, the board may terminate that contract by 
resolution adopted by a majority vote of its members effective 60 days after 
notice of its adoption has been mailed by registered mail to the governing 
body of the contracting agency. 

 
Government Code § 20630, subdivision (a), states, in part: 

As used in this part, “compensation” means the remuneration paid out of 
funds controlled by the employer in payment for the member's services 
performed during normal working hours. 

 
Government Code § 20630, subdivision (b), states:  

When compensation is reported to the board, the employer shall identify the 
pay period in which the compensation was earned regardless of when 
reported or paid.  Compensation shall be reported in accordance with 
Section 20636 and shall not exceed compensation earnable, as defined in 
Section 20636. 
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Government Code § 20635, states:  
When the compensation of a member is a factor in any computation to be 
made under this part, there shall be excluded from those computations any 
compensation based on overtime put in by a member whose service 
retirement allowance is a fixed percentage of final compensation for each 
year of credited service. For the purposes of this part, overtime is the 
aggregate service performed by an employee as a member for all employers 
and in all categories of employment in excess of the hours of work 
considered normal for employees on a full-time basis, and for which 
monetary compensation is paid. If a member concurrently renders service in 
two or more positions, one or more of which is full time, service in the part-
time position shall constitute overtime. If two or more positions are 
permanent and full time, the position with the highest payrate or base pay 
shall be reported to this system. This provision shall apply only to service 
rendered on or after July 1, 1994. 

 
Government Code § 20636, subdivision (a), defines compensation earnable by a 
member as the payrate and special compensation of the member. 
 
Government Code § 20636, subdivision (b)(1), defines payrate, in part, as: 

“Payrate” means the normal monthly rate of pay or base pay of the member 
paid in cash to similarly situated members of the same group or class of 
employment for services rendered on a full-time basis during normal working 
hours, pursuant to publicly available pay schedules. 

 
Government Code § 20636, subdivision (c)(1), states: 

Special compensation of a member includes a payment received for special 
skills, knowledge, abilities, work assignment, workdays or hours, or other 
work conditions.  

 
Government Code § 20636, subdivision (c)(6), states:  

The board shall promulgate regulations that delineate more specifically and 
exclusively what constitutes “special compensation” as used in this section. 

 
Government Code § 20636, subdivision (d), states: 

Notwithstanding any other provision of law, payrate and special 
compensation schedules, ordinances, or similar documents shall be public 
records available for public scrutiny. 

 
Government Code § 20636, subdivision (e)(1), states: 
 As used in this part, “group or class of employment” means a number of 

employees considered together because they share similarities in job duties, 
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work location, collective bargaining unit, or other logical work-related 
grouping.  One employee may not be considered a group or class. 

 
Government Code § 20636, subdivision (e)(2), states: 
 Increases in compensation earnable granted to an employee who is not in a 

group or class shall be limited during the final compensation period 
applicable to the employees, as well as the two years immediately preceding 
the final compensation period, to the average increase in compensation 
earnable during the same period reported by the employer for all employees 
who are in the same membership classification, except as may otherwise be 
determined pursuant to regulations adopted by the board that establish 
reasonable standards for granting exceptions.  

 
Government Code §20965, states: 

A local miscellaneous member and local safety member, whose effective 
date of retirement is within four months of separation from employment with 
the employer which granted the sick leave credit, shall be credited at his or 
her retirement with 0.004 year of service credit for each unused day of sick 
leave certified to the board by his or her employer.  The certification shall 
report only those days of unused sick leave that were accrued by the 
member during the normal course of his or her employment and shall not 
include any additional days of sick leave reported for the purpose of 
increasing the member’s retirement benefit.  Reports of unused days of sick 
leave shall be subject to audit and retirement benefits may be adjusted 
where improper reporting is found.  

 
Government Code § 21220, states: 

(a)  A person who has been retired under this system, for service or for 
disability, may not be employed in any capacity thereafter by the state, the 
university, a school employer, or a contracting agency, unless the 
employment qualifies for service credit in the University of California 
Retirement Plan or the State Teachers' Retirement Plan, unless he or she 
has first been reinstated from retirement pursuant to this chapter, or unless 
the employment, without reinstatement, is authorized by this article. A retired 
person whose employment without reinstatement is authorized by this article 
shall acquire no service credit or retirement rights under this part with 
respect to the employment. 
(b)  Any retired member employed in violation of this article shall: 
(1)  Reimburse this system for any retirement allowance received during the 
period or periods of employment that are in violation of law. 
 (2)  Pay to this system an amount of money equal to the employee 
contributions that would otherwise have been paid during the period or 
periods of unlawful employment, plus interest thereon. 
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 (3)  Contribute toward reimbursement of this system for administrative 
expenses incurred in responding to this situation, to the extent the member is 
determined by the executive officer to be at fault. 
(c)  Any public employer that employs a retired member in violation of this 
article shall: 
 (1)  Pay to this system an amount of money equal to employer contributions 
that would otherwise have been paid for the period or periods of time that the 
member is employed in violation of this article, plus interest thereon. 
 (2)  Contribute toward reimbursement of this system for administrative 
expenses incurred in responding to this situation, to the extent the employer 
is determined by the executive officer of this system to be at fault. 

 
Government Code § 21220.5, states: 

A retired person who has not attained the normal retirement age shall have a 
bona fide separation in service to the extent required by the Internal 
Revenue code, and the regulations promulgated thereunder, before working 
after retirement pursuant to this article.  The board shall establish, by 
regulation, the criteria under which a bona fide separation is satisfied. 

 
Government Code § 21221, subdivision (h), states:  

A retired person may serve without reinstatement from retirement or loss or 
interruption of benefits provided by this system, as follows:                      
Upon interim appointment by the governing body of a contracting agency to a 
vacant position during recruitment for a permanent appointment and deemed 
by the governing body to require specialized skills or during an emergency to 
prevent stoppage of public business.  These appointments, including any 
made pursuant to Section 21224 or 21229, shall not exceed a total for all 
employers of 960 hours in any fiscal year.  The compensation for the interim 
appointment shall not exceed the maximum published pay schedule for the 
vacant position.  When an appointment is expected to, or will, exceed 960 
hours in any fiscal year, the governing body shall request approval from the 
board to extend the temporary employment.  The governing body shall 
present a resolution to the board requesting action to allow or disallow the 
employment extension.  The resolution shall be presented prior to the 
expiration of the 960-hour maximum for the fiscal year.  The appointment 
shall continue until notification of the board's decision is received by the 
governing body.  The appointment shall be deemed approved if the board 
fails to take action within 60 days of receiving the request.  Appointments 
under this subdivision may not exceed a total of 12 months.  The governing 
body of a contracting agency shall appoint a retired person only once under 
this subdivision.  The interim appointment made under this subdivision shall 
not continue under Section 21224 or 21229 after the 12 months.  
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Government Code § 21224, subdivision (a), states: 

A retired person may serve without reinstatement from retirement or loss or 
interruption of benefits provided by this system upon appointment by the 
appointing power of a state agency or public agency employer either during 
an emergency to prevent stoppage of public business or because the retired 
employee has skills needed in performing work of limited duration.  These 
appointments shall not exceed a total for all employers of 960 hours in any 
fiscal year, and the rate of pay for the employment shall not be less than the 
minimum, nor exceed that paid by the employer to other employees 
performing comparable duties. 

 
Government Code § 21228, states: 

A person retired for disability who has not attained the mandatory age for 
retirement applicable to persons in the employment in which he or she will be 
employed, and whom the board finds not disabled for that employment, may 
be employed by any employer without reinstatement from retirement in a 
position other than that from which he or she retired or a position in the same 
member classification.  His or her disability retirement pension shall be 
reduced during that employment to an amount that, when added to the 
compensation received, shall equal the maximum compensation earnable by 
a person holding the position that he or she held at the time of his or her 
retirement.  Any employment shall terminate upon his or her attainment of 
the mandatory retirement age for persons in that employment. 

 
Government Code § 22800, subdivision (a), states: 
 An employee or annuitant is eligible to enroll in an approved health benefit 
 plan, in accordance with this part and the regulations of the board. 
 
Government Code § 22800, subdivision (b), states:  

Regulations may provide for the exclusion of employees on the basis of the 
nature, conditions, and type of their employment, including, but not limited to, 
short-term appointments, seasonal or intermittent employment, and 
employment of a like nature.  However, no employee may be excluded solely 
on the basis of the hazardous nature of the employment. 

 
California Code of Regulations § 565, states: 

Member and employer contributions shall be received in the System's 
Sacramento office on or before 15 calendar days following the last day of the 
pay period to which they refer. 

 
California Code of Regulations § 565.1, subdivisions (a) and (b), state, in part: 
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A complete and orderly payroll report for each pay period shall be filed with 
the System at its Sacramento office on or before 30 calendar days following 
the last day of the period to which it refers. 
 

California Code of Regulations § 570, states, in part, 
 “Final settlement pay” means any pay or cash conversions of employee 

benefits, in excess of compensation earnable, that are granted or awarded to 
a member in connection with or in anticipation of separation of employment.  
Final settlement pay is excluded from payroll reporting to PERS, in either pay 
rate or compensation earnable. 

 
California Code of Regulations § 570.5, states,   

(a) For purposes of determining the amount of “compensation earnable” 
pursuant to Government Code Sections 20630, 20636, and 20636.1, payrate 
shall be limited to the amount listed on a pay schedule that meets all of the 
following requirements: 

(1) Has been duly approved and adopted by the employer’s governing 
body in accordance with requirements of applicable public meetings 
laws; 
(2) Identifies the position title for every employee position; 
(3) Shows the payrate for each identified position, which may be 
stated as a single amount or as multiple amounts within a range; 
(4) Indicates the time base, including, but not limited to, whether the 
time base is hourly, daily, bi-weekly, monthly, bi-monthly, or annually; 
(5) Is posted at the office of the employer or immediately accessible 
and available for public review from the employer during normal 
business hours or posted on the employer’s internet website; 
(6) Indicates an effective date and date of any revisions; 
(7) Is retained by the employer and available for public inspection for 
not less than five years; and 
(8) Does not reference another document in lieu of disclosing the 
payrate. 

(b) Whenever an employer fails to meet the requirements of subdivision (a) 
above, the Board, in its sole discretion, may determine an amount that will be 
considered to be payrate, taking into consideration all information it deems 
relevant including, but not limited to, the following: 

(1) Documents approved by the employer’s governing body in 
accordance with requirements of public meetings laws and maintained 
by the employer; 
(2) Last payrate listed on a pay schedule that conforms to the 
requirements of subdivision (a) with the same employer for the 
position at issue; 
(3) Last payrate for the member that is listed on a pay schedule that 
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conforms with the requirements of subdivision (a) with the same 
employer for a different position; 
(4) Last payrate for the member in a position that was held by the 
member and that is listed on a pay schedule that conforms with the 
requirements of subdivision (a) of a former CalPERS employer. 

 
California Code of Regulations § 571, subdivision (a), provides a list that  

exclusively identifies and defines special compensation items for members 
employed by a contracting agency and standards to which compensation 
must conform in order for items of special compensation to be used to 
calculate final compensation for an individual member. 

 
California Code of Regulations § 571, subdivision (a)(5), defines uniform allowance 

as compensation paid or the monetary value for the purchase, rental and/or 
maintenance of required clothing, including clothing made from specifically 
designed protective fabrics, which is a ready substitute for personal attire the 
employee would otherwise have to acquire and maintain.  This excludes 
items that are solely for personal health and safety such as protective vests, 
pistols, bullets, and safety shoes. 

 
California Code of Regulations § 571, subdivision (a)(5), defines holiday pay as: 

Additional compensation for employees who are normally required to work 
on an approved holiday because they work in positions that require 
scheduled staffing without regard to holidays.  If these employees are paid 
over and above their normal monthly rate of pay for approved holidays, the 
additional compensation is holiday pay and reportable to PERS. 

 
For those employees with written labor agreements providing holiday credit 
and allowing employees to cash out accumulated holiday credit, the cash out 
must be done at least annually and reported in the period earned.  If a 
written labor agreement allows an employee to accumulate holiday pay 
beyond the year in which it is earned and an employee later elects to cash 
out accumulated holiday credit, it is not compensation for PERS purposes. 

 
California Code of Regulations § 571, subdivision (b), states: 

The Board has determined that all items of special compensation listed in 
subsection (a) are: 
(1) Contained in a written labor policy or agreement as defined at 
Government Code section 20049, provided that the document: 
(A) Has been duly approved and adopted by the employer’s governing body 
in accordance with requirements of applicable public meetings laws; 
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(B) Indicates the conditions for payment of the item of special compensation, 
including, but not limited to, eligibility for, and amount of, the special 
compensation; 
(C) Is posted at the office of the employer or immediately accessible and 
available for public review from the employer during normal business hours 
or posted on the employer’s internet website; 
(D) Indicates an effective date and date of any revisions; 
(E) Is retained by the employer and available for public inspection for not less 
than five years; and 
(F) Does not reference another document in lieu of disclosing the item of 
special compensation; 
 

California Code of Regulations § 571, subdivision (d), states:  
If an item of special compensation is not listed in subsection (a) or is out of 
compliance with any of the standards in subsection (b) as reported for the 
individual, then it shall not be used to calculate final compensation for that 
individual. 
 

California Code of Regulations § 572, states, in part, 
 An employee who is not in a “group or class of employment” within the 

meaning of the Public Employees’ Retirement Law, may request an 
exception from the “average increase” procedure set forth in Section 
20023(e).  The local employer may request this exception on the employee’s 
behalf. 

 
California Code of Regulations § 586.1, states: 

(a) The normal retirement age of a member shall be the later of: 
(1) the age when the member is first eligible to retire pursuant to Article 1 
through Article 5 of Chapter 12, Part 3, Division 5 of Title 2 of the 
Government Code; or 
(2) the highest specified age applicable to the member in the benefit formula, 
where the highest specified age is defined as: 
(A) 65 if the member is entitled to benefits under Government Code sections 
21076 or 21100; 
(B) 60 if the member is entitled to benefits under Government Code sections 
21353 or 21354.3; 
(C) 55 if the member is entitled to benefits under Government Code sections 
21354, 21354.1, 21354.2, 21363, 21363.1, 21366, 21369, or 21369.1; and 
(D) 50 if the member is entitled to benefits under Government Code sections 
21362, 21362.2, 21363.3, 21363.4, or 21363.8. 
(b) In the event an existing benefit formula is modified or a new benefit 
formula is enacted, the chief actuary may determine the normal retirement 
age until such time that the regulations may be amended. 
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California Code of Regulations § 586.2, states: 

(a) For purposes of working for a CalPERS-covered employer after 
retirement pursuant to Article 8, of Chapter 12, Part 3, Division 5 of Title 2 of 
the Government Code, a member who has not attained normal retirement 
age shall have a bona fide separation in service.  A bona fide separation in 
service is defined as:  
(1) no predetermined agreement between the employer and the member 
prior to retirement to return to work for the employer after retirement; and  
(2) a separation in service of at least 60 calendar days between the date of 
the member's retirement and the first day of work for the employer as a 
retired person.  The 60 days shall commence on the day after retirement. 
(b) Any retired person employed in violation of this regulation shall be subject 
to the consequences provided in Government Code section 21220.  
(c) In the event an emergency has been declared as provided in Government 
Code Section 8558 that requires the employment of a retired person, the 60 
calendar day separation in service requirement set forth in subdivision (a)(2) 
of this regulation shall not apply. 
 

California Code of Regulations § 599.500, subdivision (k), states:  “Eligible means 
eligible under the law and this subchapter to be enrolled.” 
 

CalPERS Procedure Manual, page 19, titled Positions Excluded by Retirement Law 
(PERL) from CalPERS Coverage, states, “The Supreme Court decision in the case 
of Metropolitan Water District of Southern California v. Superior Court of Los 
Angeles (32 Cal. 4th 491) may be referenced for additional guidance in this area.  
The Court concluded that the law requires contracting public agencies to enroll in 
CalPERS all common law employees except those excluded under a specific 
statutory or contractual provision....”   
 
CalPERS Procedure Manual, page 46 titled Election of Optional Membership, 
states, “The optional member must be advised of CalPERS rights to membership 
when first eligible for membership (i.e., upon first taking office) but the election can 
be made at any time during the qualifying employment - even on the incumbent's 
last day in office.  You should document in your personnel records the fact that the 
information was provided to the individual, as well as any direct response received 
from the individual (e.g., 'Ms. smith declined membership at this time').  Do not send 
a notice to CalPERS if membership is declined.” 
 
CalPERS Procedure Manual, page 46, states, “You also need to complete the 
PERS-AESD-59 and enroll through a PERS-AESD-1 or ACES when a current 
active or inactive member assumes an ’optional‘ member position and wishes to 
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elect membership for that office.  The individual's current CalPERS membership 
status does not serve to continue the person in membership automatically.” 
 
CalPERS Procedures Manual, page 70, states, “Pay rate and special compensation 
must be in written schedules, ordinances, or similar documents that are available for 
public scrutiny.”  
 
The CalPERS Procedure Manual, page 99, describes a work schedule code as a 
three-digit numeric code used in calculating both the employer rate and member's 
retirement benefit.  It identifies what the employer considers to be full-time 
employment for employees in the same work group, such as by department or 
duties, but not by individual employee.  Approved work schedule codes range from 
34 to 60 hours per week.  The work schedule code typically will not vary from report 
to report. 
 
The CalPERS Procedure Manual, page 102, explains a “Survivor Contribution” is 
the amount of contribution a member pays for the 1959 Survivor Benefit.  The full 
amount of survivor contribution is due for a service period even if only one day's 
earnings are reported. 
 
CalPERS Procedures Manual, page 222, titled Employment of a Retiree as an 
Independent Contractor states, “Many 'contracts' or 'employment agreements' 
entered into by retired persons and employers to give the retired person the status 
of an 'independent contractor', upon review by CalPERS are found to qualify the 
retired person as an independent contractor under California contract law. If 
CalPERS determines the contract is not within the guidelines for an 'independent 
contractor' after the retired person has entered into employment, the consequence 
of such employment is that the retried person may be 'illegally hired' and, therefore, 
subject to mandatory reinstatement from retirement.  Such reinstatement is 
retroactive to the start of the illegal employment and the retiree is liable for 
reimbursement of all retirement allowances received during the period of illegal 
employment.  In addition, administrative penalties will be assessed to the 
employer.” 
 
The CalPERS Procedures Manual, page 223, states, “The Board may approve 
CalPERS re-employment without reinstatement for a member who is receiving a 
disability retirement allowance and who is offered a specific job in a position that is 
significantly different from which the member retired.  Such employment cannot 
begin prior to the Board's approval (California Government Code Section 21228).  
To request re-employment approval, the retiree must…complete and sign Section 1 
of the Request to Work While Receiving Disability/Industrial Disability Retirement 
Benefits form….The prospective employer completes Section 2…stating their ‘intent 
to hire’ the retired person upon CalPERS approval.  Attach a copy of the current job 
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duty statement for the position which the retired person is requesting to 
work….Provide a medical report from the retired person’s physician...stating that 
he/she has recently examined the retired person, reviewed the job duty statement, 
and finds the retired person is able to perform all tasks without restriction or 
limitation….Upon approval of the re-employment, the retired person will be required 
to report monthly earnings to CalPERS, as the disability retirement pension is 
subject to an earnings limit for as long as the employment continues.” 
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