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FAX Cover Letter

Chcrce Sweden.«;k:y, Assistant to the Board

CalPERS Executive Office

vSacranicnto, California

Fax No (916)795-3972 Phone No.

Total Number of Pages (including Cover Letter): 5

(916) 795-3675

From:

Re:

Andrew Canlrell

Cantrell ■ Green, A Professional Corporation

KLMBERLY A. OTKDNNELL Ref. No. 2019-0818

Dear Ms. Swcdcnsky,

Attached please find Respondents' Arguments Against Proposed Decision to be presented
to the Board for it's upcoming July 15, 2020 meeting. A hardcopy is also being mailed to
you today. ^

Thank vou.

Proof of Servk f, by Fa< simii.e

I  STATE OF California, Cot \tv of Los Avceles

I am «mployMl in the aforesaid county. Slate of California. ! aio over the ape of
18 years and nut tt party to the within action. My business address Is

I  444 \V. Ocean Blvd.. Suite 1750, l.on|; Beach. CA 90802

I served the following documents to the fax number listed above:

Sincerely,

Signed: Date:
C'r

rime:
if.OO 4J1.

If VOL DID NOT RECEIVK ALL PAGES OR RECEIVED l lilS FAX IN ERROR,

I  PLEASE NOTIFY US AS SOON AS POSSIBLE @ (562) 432-8421.
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Cantrell ■ Gr

Post Office Box

EEN, A Professional Corporation
Danny T, Polh/j4us, State Bar No. 82661

1700

Long Beach, Ca ifomia 90801
Telephone (562) 432-8421
Facsimile (562)432-3822

Attorneys for Respondent, Kimberly A. O'Donnell

BOARD OF ADVONISTRATION

CALIFORNIA PUBLIC EMPLOYEES' RETIREMENT SYS'i HM

In the Matter of the Application for

Disability Retirement of:

KIMBERLY A

CITY OF YEN

In all b

have a case wfc

Dr. Warrick, ac

44C.) In 44D o

Give

O'DONNELL,

Respondent,

and

^  AGENCY CASE NO. 2019-0818
OAI-INO. 2019100223

Respondents' Arguments Against
Proposed Decision

URA,

Respondent. Board Meeting: July 15,2020

ut the rarest of occasions, if the opinion from the CalPERS medical expert is

deserving of little weight, then the Applicant will be found entitled to a disability retirement. We

ere the Adrninislralive Law Judge (ALJ) has found that CalPERS' medical expert,

ted as an advocate rather than as an independent expert. (Proposed Decision pg. 224,

the Proposed Decision, the ALJ states the following:

n the foregoing. Dr. Warrick's testimony took on the tenor of an advocate.
rather than an impartial witness, and this diminished his general credibility as
an e>;pert.

///

///
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The ALJ

only be describe

that all the othc

about PTSD.

rather than PTS

diagnosed PTSI)

served as a Qu;

Dr. Zarrin also

after an extend

Adjustment Dis

Dr. Wi

all patients whj)

condition. The

Q: When

atten

A: But

Q: Does

A: Yes

Q:Reall

A: Yes.

Q: Sol

sh

v

page 3

goes on to cite examples of Dr. Warrick dodging questions and offering what can

d as confounding or perplexing testimony. For example, the doctor was steadfast

r doctors that diagnosed Post Traumatic Stress Disorder (PTSD) were "confused

(proposed Decision, pg. 24, 44C.) Dr. Warrick has diagnosed Adjustment Disorder

D. At some point, both treating physicians, Dr. Thomas and Dr. Ryles, have

and Adjustment Disorder. The impartial physician in this case is Dr. Zarrin, who

alified Medical Examiner (QME) on the Applicant's workers' compensation case,

diagnosed both PTSD and Adjustment Disorder but found that the PTSD subsided

period of time and that, by 2019, Applicant was manifesting the symptoms of an

jjrder. The ALJ has adopted the opinion of Dr. Zarrin.

ick also stood pat on some outlandish opinions, including his pronouncement that

suffer from PTSD will actually use the word *drauma" when describing their

has commented on this exchange in her Decision:

you talked to her, did she not discuss with you the incident where the individual

pted suicide?

didn't use the word "trauma",

every person who suffers from PTSD come to you and say "I have trauma"?

ed

arn

e

A: Yes.

Obviou^l

Warrick. Howey^

Dr. Thomas, ei

QME Dr. Zarriiti

///

y

ant to make sure I understand what you're saying. You're saying that in all cases,

an in dividual uses the word "trauma" if they have PTSD?

, that statement is preposterous. For good reason, the ALJ has not relied upon Dr.

er, she does not support her Decision with the conclusions from treating physician,

iher. Instead, the ALJ bases her Decision on the opinion and reasoning proffered by
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An expat

opinion of a layijn;

Commission. (

The pro

conclusions reai

perform her job

page 4

medical opinion is normally required when a medical issue is involved, since the

an on a medical issue will not be reliable. Peter Kiewit Sons v. Industrial Accident

1965) 234 Cal.App.2d 831, 838.

)lem is that the ALJ has, Applicant believes inadvertently, mischaracterized the

ched by Dr. Zarrin, who in fact provides an opinion finding that Applicant cannot

duties due to the residual symptomatology resulting from the Adjustment Disorder.

REPORTING FROM DR ZARRIN

The AL

returning to her

of statements

may return to he

It is
she s
in
able

dispaiti

her

sn

(Proposed decisji

This re

from 2019; O'

had been disabl

the City of Verii

prospective and

Applicant can

require a shortt

show that the A

If the

Respondent (Aj)

iff

po

i

relies upon the opinion of Dr. Zarrin in concluding that O'Donnell is capable of

usual and customary job as a Dispatcher with City of Ventura. However, a couple

om Dr. Zarrin need to be looked at more closely. Dr Zarrin states that Applicant

r job, not now, but in the future. Note the doctor's language:

ticipated that with even further time and further mental health treatment
lould have a good prognosis and there is anticipated further improvement
emotional condition. As such it would be expected that she would be
o handle and maintain her duties and responsibilities as a public safety
cher.

rt

on, Page 12)

from Dr Zarrin was issued years after O'Donnell stopped working. The report is

£)onneli last worked on September 30, 2017. As of Dr. Zarrin's reporting. Applicant

ed, and continued to be disabled, from performing her job duties as a Dispatcher for

tura. Dr. Zarrin's opinions reflect an estimation as to a future condition. They are

do not indicate a present capacity. The doctor is not saying that, at this time,

])erform her job duties. Dr. Zarrin states that at that point in the future she would

r work schedule and breaks throughout her shift. No evidence was presented to

pplicant could be accommodated with such restrictions.

J is relying upon the opmion from Dr. Zarrin, then the conclusion must be that the

plicant) is incapable of substantially performing her job duties.
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Whether

The issue is w.

accepted p^chijai

credible and si:

malingering or

Therefore, whe

ability to perfo

t

page 5

he condition is PTSD or an Adjustment disorder is immaterial, even to the ALJ.

l^ether Applicant is inequable of substantially performing her job duties due to an

trie impairment. All the doctors, including Dr. Warrick, found Respondent to be

icere. The SIMS test requested by Dr. Warrick shows that O'Donnell is not

exaggerating. Her symptoms are credible, and Dr. Warrick accepted them as such,

ther caused by the PTSD or Adjustment Disorder, they are real and they inhibit her

certain activities.nn

CONCLUSION

The Resbondent, Kimberly O'Donnell, should be granted a Disability Retirement.

Date: June 24, !1020 Cantrell ■ Green
A Professional Corporation

P-ci^/i*h4»4
DANNY POLHAMUS, (Signed Electronically)
Attorney for Kimberly O'Donnell




Accessibility Report


		Filename: 

		Attachment C cover.pdf




		Report created by: 

		

		Organization: 

		




[Enter personal and organization information through the Preferences > Identity dialog.]


Summary


The checker found no problems in this document.


		Needs manual check: 2

		Passed manually: 0

		Failed manually: 0

		Skipped: 1

		Passed: 29

		Failed: 0




Detailed Report


		Document



		Rule Name		Status		Description

		Accessibility permission flag		Passed		Accessibility permission flag must be set

		Image-only PDF		Passed		Document is not image-only PDF

		Tagged PDF		Passed		Document is tagged PDF

		Logical Reading Order		Needs manual check		Document structure provides a logical reading order

		Primary language		Passed		Text language is specified

		Title		Passed		Document title is showing in title bar

		Bookmarks		Passed		Bookmarks are present in large documents

		Color contrast		Needs manual check		Document has appropriate color contrast

		Page Content



		Rule Name		Status		Description

		Tagged content		Passed		All page content is tagged

		Tagged annotations		Passed		All annotations are tagged

		Tab order		Passed		Tab order is consistent with structure order

		Character encoding		Passed		Reliable character encoding is provided

		Tagged multimedia		Passed		All multimedia objects are tagged

		Screen flicker		Passed		Page will not cause screen flicker

		Scripts		Passed		No inaccessible scripts

		Timed responses		Passed		Page does not require timed responses

		Navigation links		Passed		Navigation links are not repetitive

		Forms



		Rule Name		Status		Description

		Tagged form fields		Passed		All form fields are tagged

		Field descriptions		Passed		All form fields have description

		Alternate Text



		Rule Name		Status		Description

		Figures alternate text		Passed		Figures require alternate text

		Nested alternate text		Passed		Alternate text that will never be read

		Associated with content		Passed		Alternate text must be associated with some content

		Hides annotation		Passed		Alternate text should not hide annotation

		Other elements alternate text		Passed		Other elements that require alternate text

		Tables



		Rule Name		Status		Description

		Rows		Passed		TR must be a child of Table, THead, TBody, or TFoot

		TH and TD		Passed		TH and TD must be children of TR

		Headers		Passed		Tables should have headers

		Regularity		Passed		Tables must contain the same number of columns in each row and rows in each column

		Summary		Skipped		Tables must have a summary

		Lists



		Rule Name		Status		Description

		List items		Passed		LI must be a child of L

		Lbl and LBody		Passed		Lbl and LBody must be children of LI

		Headings



		Rule Name		Status		Description

		Appropriate nesting		Passed		Appropriate nesting






Back to Top
