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THE PROPOSED DECISION 



BEFORETHE

BOARDOFADMINISTRATION

CALIFORNIAPUBLICEMPLOYEES'RETIREMENTSYSTEM

STATEOFCALIFORNIA

IntheMatteroftheAppealRegardingPublicEmployees'

PensionReformActof2013EnrollmentinTheJudges'

RetirementSystemIIof:

HONORABLEDIEGOH・EDBER,Respondent.

AgencyCaseNo､2019-0387

OAHNo.2019080632

PROPOSEDDECISION

ThismatterwassubmittedfordecisiononMarch6,2020,onstipulatedfacts

andexhibitsandbriefingfromtheparties,andassignedtoThomasHel ler,

AdministrativeLawJudge,OfficeofAdministrativeHearings,StateofCal ifornia.

KevinKreutz,SeniorAttorney,Cal iforniapubl icEmployees'RetirementSystem

(CalPERS),representedtheJudges'RetirementSystemll(JRSII).

Respondent,theHonorableDiegoH.Edber,JudgeoftheSuperiorCourtof

California,CountyofLosAngeles, representedhimself.

Respondentattachedtwoadditionalexhibitstohisbriefsthatwerenotincluded

thepartiegstipulatedfactsandexhibits.Inthestipulation,thepartiesagreedthatthe
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mattershouldbedecidedonthestipulatedfactsandexhibits・Therefore,the

additionalexhibitsweremarkedforidentificationbutnotadmitted.

ISSUE

WhetherrespondentwascorrectlyenrolledinJRSIIasa''newmember''subject

totheCaliforniaPublicEmployees'PensionReformActof2013(PEPRA,Gov.Code,5

7522etseq.)'

FACTUALFINDINGS

Thestipulatedfactsare:

1. OnOctober22,2001,respondentbecameamemberofCalPERSthrough

hisemploymentwiththeCaliforniaDepartmentofjusticeasaDeputyAttorney

General l.

2. OnFebruary23,2007, respondentleftCalPERS-coveredemployment,

andhisCalPERScontributionsremainedondeposit.

3. ByvirtueofhisemploymentwiththeLosAngelesCityAttorney'sO什ice

asaDeputyCityAttorneyfromFebruary26,2007throughJulyll,2017,respondent

establishedmembershipintheLosAngelesCityEmployeeSRetirementSystem

(LACERS).

'UndesignatedstatutolyreferencesaretotheGovernmentCode.
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4. ByvirtueofhisemploymentwiththeSuperiorCourtofCalifornia,County

ofLosAngelesasaCourtCommissionerfromJulyl2,2017throughOctoberl2'2018,

respondentestablishedmembershipintheLosAngelesCountyEmployees'Retirement

Association(LACERA).LACERAclassifiedrespondentasa!'classic"memberofthe

LACERAretirementsystem.

5. OnOctoberl5,2018,respondentwasappointedasajudgeforthe

SuperiorCourtofCalifOrnia,CountyofLosAngeles.

／

6. AdministeredbyCaIPERS,theJudge3RetirementSystem(JRS) isthe

retirementsystemcreatedforjudgesappointedorelectedtotheSuperiorCourtof

CaliforniapriortoNovember9, 1994. (575000etseq.)JRSII istheretirementsystem

forjudgesappointedorelectedonorafterNovember9, 1994, includingrespondent.

(575500etseq.）

7. Byvirtueofhisappointmentasajudge,respondentbecameamember

ofJRSII.

8. PursuanttoPEPRA,effectivejanuaryl,2013,JRSIIapplicableemployers

enrolljudgesintoJRSIIaseither'!classic!'membersor"newI'members.

9. NewmembersaresubjecttothetermsandconditionsofPEPRA,which

includehighercontributionratesanda36-monthfinalcompensationperiod.

10． JRSIImemberswhoarenotnewmembersareconsideredclasSic

membersnotsubjecttoPEPRA.

11. UnderPEPRA,"[nlewmembermeansanyofthefollowing: [11(1)An

individualwhobecomesamemberofanypublicretirementsystemforthefirsttime

onorafterJanuaryl,2013,andwhowasnotamemberofanyotherpublicretirement
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systempriortothatdate.[11(2)Anindividualwhobecomesamemberofapublic

retirementsy､emfOrthefirsttimeonorafterjanuaryl,2013,andwhowasa

memberofanotherpublicretirementsystempriortothatdate,butwhowasnot

subjecttoreciprocityundersubdivision(c)ofSection7522.02. [1] (3)Anindividualwho

wasanactivememberinaretirementsystemandwho,afterabreakinserviceofmore

thansixmonths,returnedtoactivemembershipinthatsystemwithanewemployer.

Forpurposesofthissubdivision,achangeinemploymentbetweenstateentitiesor

fromoneschoolemployertoanothershallnotbeconsideredasservicewithanew

employer.'' (57522.04,subd. (f).)

12. JRSHissuescorrespondencetonewlyappointedandelectedjudges

advisingthemofthedeterminationitmakesregardingajudgeIsJRSIIstatusasa

classicmemberoranewmember.

13. RespondentfilledoutaJRSHSelf-CertificationFormadviSingJRSIIofhis

priormembershipinLACERA,LACERSandCalPERS,duetohisformeremploymentin

publicserviceforagenciesthatprovideretirementbenefitsthroughthosesystems.

14. StatutoryauthorityfOrconcurrentretirementisprovidedundersection

75528fOrJRSIImemberswhoretireconcurrentlyfromJRSIIandCalPERS,ora

retirementsystemsubjecttotheCountyEmployeesRetirementLawofl937pursuant

tosection20639or31840.8.Forthesereasons,ajudgewhoisanewmemberofJRSII

andhasmembershipinCalPERSmaybe''subjecttoreciprocity"undersection7522.02

andthusnotanewmemberunderPEPRA'providedheorshemeetstheother

requirementsofthestatuteanditsimplementingregulationS.

15． jRSIIdoesnothaveareciprocalagreementwithLACERS.
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16. LACERAissubjecttotheCountyEmployeesRetirementLawofl937aS

referencedinthestatutoryauthorityforconcurrentretirementdescribedabove.

Therefore,ajudgewhoisanewmemberofJRSIIandhasmembershipinLACERAmay

be''subjecttoreciprocity''undersection7522.02,andthusnotanewmemberunder

PEPRA,providedheorshemeetstheotherrequirementsofthestatuteandits

implementingregulations.

17. OnoraboutDecemberl4,2018,respondent,throughhisrepresentative,

submittedcorrespondencetoJRSIIrequeStinghebeconsideredaclassicmemberof

jRSIIandnotanewmembersubjecttoPEPRA.

18. OnoraboutFebruaryl5,2019,JRSIIdeterminedthatrespondentshould

beenrolledinJRSIIasanewmembersubjecttoPEPRA,andissuedadetermination

letterstatingthesame.

19. Replyingtorespondent'sDecemberl4,20181etter,JRSII issuedfollow-

upcorrespondenceonMarchl,2019,a什irmingitsdeterminationthatrespondent

shouldbeenrolledinJRSIIasanewmember,andgavehimappeal rights.

20. RespondenttimelyappealedJRSII'sdeterminationonoraboutMarch

20,2019.

21. JRSnacknowledgedrespondentisappealincorrespondencedated

March29,2019.

LEGALCONCLUSIONS

〃

1． ''Asinordinarycivilactions,thepartyassertingthea什irmativeatan

administrativehearinghastheburdenofproofl including…theburdenofpersuasion
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byapreponderanceoftheevidence.[Citation.1'' (A"とcbj/''IBoaﾉdofRer力石ﾉ刀e"r(1986)

183Cal・App.3dlO44, 1051,fn.5;seeaIsoCon7I/:,4北ﾛ加此BeZノョgeCo""ロ/A〃ﾌeat

Boa/d(2006)139Cal・App.4th471,476;511504.)Here,respondentisassertingthe

a什irmativethatJRSnincorrectlyenrolledhimasanewmember;accordingly,

respondenthastheburdenofproof・Thematerialfactsareundisputed;theonly

questionistheapplicabilityofcertainstatutestothoseundisputedfacts,whichisa

questionoflaw. (Coho"l/:D"aﾉry77e"rofA化ロ加此βevご/ageCio""o/(1963)218

Cal.App.2d332,338.)

2. Theissuefordecisioniswhetherrespondentwascorrectlyenrolledasa

newmemberofJRSIIsubjecttoPEPRA.Accordingtorespondent,heisnotanew

memberasdefinedinsection7522.04,subdivision(0;accordingtoJRSII,respondent

isanewmemberundersubdivision(f)(2)becauseheis''[a]nindividualwho[becamela

memberofapublicretirementsystemforthefirsttimeonorafterjanualyl,2013,

andwhowasamemberofanotherpublicretirementsystempriortothatdate,but

whowasnotsubjecttoreciprocityundersubdivision(c)ofSection7522.02.'' (57522.04,

subd. (f)(2).)Section7522.02,subdivision(c)statesinrelevantpart: ''Individualswho

wereemployedbyanypublicemployerbeforejanuaryl,2013,andwhobecame

employedbyasubsequentpublicemployerforthefirsttimeonorafterjanuaryl,

2013,shallbesubjecttotheretirementplanthatwouldhavebeenavailableto

employeesofthesubsequentemployerwhowerefirstemployedbythesubsequent

employeronorbeforeDecember31,2012, iftheindividualwassubjecttoconcurrent

membershipforwhichcreditableservicewasperformedintheprevioussixmonthsor

reciprocityestablishedunderanyofthefOllowingprovisions: [11(A)Article5

(commencingwithSection20350)ofChapter3ofPart3ofDivision5ofTitle2. I1](B)

Chapter3(commencingwithSection31450)ofPart3ofDivision4ofTitle3. [11(C)
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Anyagreementbetweenpublicretirementsystemstoprovidereciprocitytomembers

ofthesystems.[11(D)Section22115.2oftheEducationCode.''(57522.02,subd.(c)(1).)

3. Thestipulatedfactsestablishthatrespondentis''Ialnindividualwho

IbecamelamemberofapublicretirementsystemforthefirsttimeonorafterJanuary

1,2013"-specifically,JRSII-and"wasamemberofanotherpublicretirementsystem

priortothatdate''-specifically,LACERSandCalPERS. (57522.04,subd.(0(2).)

Fulthermore,respondent''wasnotsubjecttoreciprocityundersubdivision(c)of

section7522.02''withrespecttohispriormembershipsinl_ACERSandCalPERS. (肋風）

AstohispriormembershipinLACERS, respondentwasnotsubjecttoreciprocity

becausethereisnoreciprocalagreementbetweenJRSIIandLACERS.Astohisprior

membershipinCalPERS, respondentaIsowasnotsubjecttoreciprocitybecausehe

hadabreakinserviceofmorethansixmonthsbetweentheendofhisCalPERS

employmentandthebeginningofhisJRSIIemployment.CaIPERShasdefined''subject

toreciprocity'' insections7522.02,subdivision(c)and7522.04tomeanthat, ''onthe

ApplicableDate,anindividual iseligibleforreciprocitypursuanttothetermsofa

statuteorreciprocityagreementtowhichCalPERSisaparty,providedheorshedid

nothaveabreakinserviceofmorethansix(6)monthsimmediatelyprecedingthe

ApplicableDate.'' (Cal.CodeRegs.,tit.2,5579.3,Subd. (b)(2).)Theterm''Applicable

Date'! referstotheappointmentdateinthenewpublicretirementsystem. (Cal.Code

Regs.,tit.2，§579.3,subd. (b)(1).)Here,respondenthadmorethananll-yearbreakin

servicebetweentheendofhisCalPERSemploymentandthebeginningofhisjRSII

employment.

4. Respondentarguesthatheisnotanewmemberundersection7522.04,

subdivision(f)(2)because''hewasaclassicmemberofLACERAin2017andbecause

LACERAhasreciprocitywithJRSII…,hisreciprocityfollowedhimfromthe
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DepartmentofJusticeto[LACERS]to[LACERAlto[JRSn].''(Respondent'sOpeningBr.

atpp.5-6.)ThepartiesstipulatedthatajudgewhoisanewmemberofJRSIIandhas

membershipinLACERAmaybe!'subjecttoreciprocity''undersection7522.02,and

thusnotanewmemberunderPEPRA,providedheorshemeetstheother

requirementsofthestatuteanditsimplementingregulations・Butrespondentwasa

memberofLACERAonlyfromJulyl2,2017untilOctoberl2,2018,andthereciprocity

referencedinsection7522.04,subdiviSion(f)(2)plainlyreferstoreciprocityaSbetween

anindividual'snewpublicretirementsy､emonorafterjanuaryl,2013,andanother

publicretirementsystemofwhichtheindividualwasamemberpriortojanuaryl,

2013.Therefore,respondent'spriormembershipinLACERAdoesnotexcludehimfrom

thedefinitionofanewmemberinsection7522.04,subdivision(f)(2).

5. Basedontheabove, respondentqualifiedasanewmemberofJRSIIas

definedinsection7522.04,subdivision(f)(2),andJRSIIcorrectlyenrolledhimasanew

membersubjecttoPEPRA.

ORDER

Respondent'sappeal isdenied.

－，．cuSi”edby：

WM"MA〃
一EFnFAnl4ク1712a』

DATE: April6,2020

THOMASHELLER

AdministrativeLawJudge

OfficeofAdministrativeHearings
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