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P.O. Box 942701

Sacramento, CA 94229-2701
Fax: (916) 795-3972

FEB. 2 7

Rc: In the Matter of the Employer Originated Application for
Retirement of C.L.^ and California Department of Fish a
RESPONDENT'S REQUEST TO MAKE THE C.L
PRECEUENTIAE

In general, making a Board Decision precedential gives it a ''pre*
which in this context means:

•  The decision may be officially cited in other administratix
also in other court proceedings.

c jdcntial effect/

The decision is considered "case-made" law, comparable
making in its legal effect and may applied broadly to o
the parlies involved in other cases. The decision-maker in
administrative matter may expressly rely on the Prcceden
decide the matter, that is, dve the law or policy in the De:
effect in a case involving me same issue as it affects othe
the other case can be factually or legally distinguished.^

1

SERVICE EMPLOYEES
INTERNATIONAL UNION

CTW.CLC

A Precedential Decision of the Board is not binding on the court!
the Fmal arbiters of the law; but a Board Precedential Decision, a
the agency most knowledgeable and responsible for admiiiistcrin
policy with respect to the PERL, is normally accorded great weij
deference by the courts.^ If a Board Decision is not designated a>
effect is more limited. It may be referenced in other administrati
reviewing court to inform the judge regarding the Board's admiri
intcrpreUlion of the PERL, but it has no precedential cflect.''

,

Responderi requests that his name be redacted in all case documents and bo
the public as Respondent will be seeking a post hoc protective order to mainli
2 See: Cal. Code. Regs., tit 12, §1290 (Office of Adminisirative Hearings regu
Law Revision Comments regarding APA section 11425.60, where il is stated
'^recognizes the need ofagcncles to be able to make law and policy through a*
through rulemaking" and "is intended to encourage agencies to articulate wha
they make new law or policy in an adjudicativc decision.'* Also, see: Poc.
Uncmphymanl Insw. App. tff?flr^(l991)29Cal.3d 101, 109. ^
City ofOakland v. Pub. ICmphyees' Pat. System (2002) 98 Cal. App.4lh 29,.
idminh'iration ofthe Calif Pub, Pet. Sys. (1997) 59 Cai.App.4th 13I0,1324
City of Oakland, supra, at p. 57.
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The Board's established policy regarding the designation of Precedential DecisI
consideration of the following two questions:

A. Docs the Decision contain a significant legal or policy determinajdon of
general application that is likely to recur?

8. Docs it include a clear and complete analysis of the issues in sufi icient detail so
thai interested parlies can understand why the findings of fact wc rc made, and how
the law was applied?

ens calls for

@ 0003/0003

s tion of GeneralA, The C.L. Decision Involves a ""Significant legal or Policy Detcrmin:
Application that is Likely to Recur"

i  The significant legal and policy determination presented in the C.L. Decision is the
explanation and application of the PHRL's regulations regarding determining shbslantial
incapacity by ihe consideration of competent medical evidence, and the level of certainty
required to give weight to medical opinion, in the instant case, both the employer and CAPERS
disregarded the opinions and medical reports of the Respondent's treating physician in favor of
the medical opinion of other reputable medical professionals whose opinions n jflected only
speculation of ftiture harm. CDFW and CalPERS relied on inconsistent mcdictl opinion and
reports generated prior to submission of the application tor disability rctiremeiit and the long-
lerm treating physician's most updated prognosis. The decision makes clear that competent
medical evidence must be up to date and supported by facts relevant at the tim<5 of the
application, not mere conjecture or generalised fear of injury and/or death. Employer originated
disability tctircmenl application cases commonly involve multiple medical opinions and
conflicting data. It must be clear what constitutes competent medical evidence and how to
determine which opinions carry more weight. Employers are not fice to rely on the opinions that
support their desired outcomes. The decision also makes clear that the inability to perform some
of the duties of a position docs not necessarily render one disabled for the puriosc of disability

I retiring and that the employer must consider the frequency and import of thos^ duties. Thercfc"
a Precedential Decision definitively providing analysis regarding consideration of competent

I medical evidence to establish substantial incapacity, will provide members, anjd employers with
guidance and likely reduce the amount of future litigation.

;o understand. The
dn in the context of

B, The ex. Decision Includes a "Clear and Complete Analysis Suflic i;
Understanding ofWhy the Findings of Fact were Made and How
Applied"

The fiwjtual findings in the C.L. Decision arc straightforward and easy
Decision describes how medical evidence is reviewed and the weight it is giv
the usual job duties the applicant is expected to p^orm. The C.L. decision ap flies the law as
stated in liosford and Mansperger to the underlying facts. S^ifically, the C.: decision sets
forth tbftt, under Hosford, merely prophylactic concerns arc insufficient to sup port a finding of
substantial incapacity for purposes of disability retirement. The C.L. decision slso sets fo^ that,
under Mamperger^ incapacity for the performance of duty means the applicant's ̂ bstantial
inability to perform his usual duties," not solely the inability to perform some duties.
Importantly, the C.L. Decision provides a detailed explanation reflecting that ;m employer may
neither rely on the inability to perform infrequent duties to support a disabilit) retirement

cnt for an
1 :hc Law Was
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n ejects the
if the disability
the letter of the

lippHcation nor rely on outdated medieal evidence. Finally, the C.L. decision
Contention that Government Code section 20026 permits a finding of incapacity
is expected to last 6-12 months, as opposed to at least 12 months authorized by
^tute.

!  As described, the C.L. Decision is therefore constructed logically, and \ noperly explains
jwhat evidence can be used in support for an employer originated application, ha>v to weigh
iconflicting evidence, and what weight to give to a treating physician's up to da te medical reports
bnd prognosis. Respondent therefore believes that the findings and legal conch isions of the C.L.
b^ision, if the Decision is made precedential, will provide useful, specific ̂  ss for stafL
members, retirees, and employers and likely reduce the amount of further litiga tion. Accordingly,
[Respondent requests the C.L. Decision bo adopted as a Precedential Decision.

jBenefits/Rislcs
The benefits to making the C.L. Decision precedential have been descri bed in detail in

the above Analysis section. In summary, there arc no other Precedential Decisions of Ac Board
addressing Ac credibility and weight of expert medical testimony and compete nt medic^
evidence, which arc addressed in the C.L. Decision. Since Acsc issues recur repeatedly in
litigation before the Office of Administrative Hearings, a Preoedenliai Decisio i regarding Acsc
matters would assist CalPERS staff in making Aesc detenninations, and likely reduce the
■number of unnecessary employer initiated Usability applications and subsequent appeals filed by
employees wjA Asabilities who arc still able to substantially perform their job duties. In
adAtion, it will likely reduce Ac costs associated wiA Aese appeals and Ac n< ed for CalPERS
to retain experts. There is very little risk in adopting Ae C.L. Decision as prcc<|denliA, as w
agency's designation of a Decision as precedential is not subject to judicial rc^
future, the Precedential Decision becomes outdated by future developments in
iproeedure by which Ae Board could remove the precedential designation.
iAlternativcs

iew. If, m the
Ae law, Aere is a

lA. For use if the Board wants furAer argument on Ae issue of wheAcr to |designate its
Decision, or parts of its Decision as precedential:

RESOLVED, Aat the Board of Administration of Ac California Public
j Retirement System, aetmg pursuant to Government Code section 11425.60, re
in this matter conccming Ae Respondent's appeal, as well as interested parties
comments regarding whcAer Ae Board's Decision in this matter, or parts of
should be designated as precedential, and Aat Ac Board will consider Ac issu^

j designate its Decision as precedential at a time to be determined,
B. For use if Ae Board decides to designate its Decision as precedential,

argument:

RESOLVED, that the Board of Administration of Ae California PubU<;
i Retirement System, acting pursuant to Government Code section 11425.60, hi
I Decision concerning Ae Respondent's iq^pcal as a Precedential Decision of As
j immediately.
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C. For use if the Board decides to designate ceitain parts of its Decision as

RESOLVED, that the Board of Administration of the California Public
Retirement System, acting pursuant to Govemmoit Code section 11425.60, h

I designate the following parts of its Decision concerning Respondent's appeal
; effective immediately: [Board to insert here a description of the parts to be des i
I precedential].

Employees'
ej^y detcrmmcs to
als precedential,
gnated as

D. For use if the Board decides that at this time it does not want to take hulther action with
respect to its Decision:

RESOLVED, that the Board of Administration of the California Public
Retirement System, acting pursuant to Govemmoit Code section 11425.60, he el
at this time, to take no fhrther action with respect to its Decision, as adopted on

E

Sincerely,

NTCOLEHEEDER

ISEIULocaltOOO
: for Re^ndent C.L.

NH:mw
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precedential:

mployees'
by determines,
Mard[il8,2020.


