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Respondent VVilliam C. Bailey submits the folla.ving Argument in opposition to 1he Proposed 

Decision of Judge Er1inda Shrenger filed on February 5, 2020 ("Proposed Decisionj. 



1 INJRODUCTg 

2 The Proposed Decision is defk:ient in a number cl ways. It lacks any analysis of whether 

3 the facts of my case are sufficient to � CalPERS from seeking all of the reffef it is requesting. 

4 It ampletely fails to address a key legal argument raised at the Hearing and In my closfng brief,1

s that being, whether CalPERS is entitled to retroadive relief as opposed 1D only prospedive relief. 

6 It ignores CalPERS' duly to appmpriately r.onsider and process IDR applications submitted on 

7 behalf of local safety members, Implying lnoonectly that 1he employer's determination reg&Riing 

s physk:al incapacity is the 011/ydeterminatlve fader govemilg CalPERS' approval or rejection of an 

9 appfication. It ignoms the evidence cA CalPERS' - of its � proce&8ing cl 

10 my IDR application (Ex. "A") and CalPERS' demand for aepayment of � barred from 

11 recovery by the s1atute of &mifatlons. 

12 Given these deflcfencies, detaiat below, 1he Proposed Decision should be rejected by the 

13 Board. My decision adopted by the Board should, at a minimum, � a oomprehensive 

14 analysis of. (1) whether CalPERS i& estopped to.correct its mistake given its � to obtain rrr, 

15 employment records and lnformatfon concerning my employment status ,i the time of my 

16 application; (2) If CaPERS is entitled 1D correction, vt11elher caJPERS ia equ� and statutorily 

11 estopped from seeking re1roactive repayment. Wlen an the rele\lant fads � oonsldered (most 

18 importantly those concerning CalPERS' role In my situation and the impact on my 11Jhls) and 
. 19 analyzed within the ccn1ext of the Gov. Code, Including §20160 in Its et ,tirety, and applicable 

20 caselaw, Respondent submits that these issues both must be answered in the affirmative. 

21 Additionally, it is noted that the Proposed Decision Includes a pmtedive Older for lff/ police 

22 identification cards. which I submitted at the Hearing (Ex. "D"). Request is hereby made 1hat the . . 

23 pmtective order be expanded to include my May 2, 2019 Service RetiJementAppUca11on, � 

24 "�, ln Its entirely; and that 1he references to my calPERS ID, home add� social security 

25· number and date of birth lis1ed on Exhibits "A", "B-7", "P', � and T. Prior to 1h8 Hearing. I was 

26 

27 

28 

That Argument is based on Govemment Code §20160(e)(2), Which prevents the granting of 
retroactive relief to CalPERS where the status and rights of al the parties cannot be ad� to the sa"­
position as If the error never occurred. §20180{&)(2) fs quoted on page 21 of the Propo$8CI Decision, but 
completely Ignored In the Proposed Decision. 
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1 not aware that my and my family's personal Information (addsess, dates of birth, social eecurily 

2 numbers, CalPERS i:lentffication number, banking btformatlon am 1he like) oould be redacted 

. · 3 from exhibits submitted during the HeariJV. Exhibit "H• is replete wilh this sensitive oon1tlential 

4 infoonatlon. The pr1vaOJ rights affortled this Information was. fn no way waived at the Heamg, 

s with the Court Indicating that such lnformatl0n would be red-.

6 -
7 1. The pmgosed Decision falls to analyze whether the facts meet the ele[rJentS of estoppel. 

8 The Issue of estoppal is summarly addressed in 1(18 of the Proposed Decision, whale it is 

9 essentially asserted that CalPERS cannot be estapped as a matter of law. \J\Jhffe it is undlsputsd 

10 that calPERS must act to conect Ila mistakes, 1hat fact does not render CalPERS Imm.me fmm 

11 estlJppel. The case law is clear that provided the five elemen1s of estcppel are met. ea dities, sudl 

12 as CalPERS, can be estcpped. (Kmlilcowskl v� San Diego 01y Employees' Rellrement S)slen1

13 (2018) 24 Cal.App.5" 537, 564-585.) 

14 2. The Prqlosed Decision lgnqes the role that calPERS played In at:atirM this sib atlgn. 
15 The �ispufed evmnce p.eseniEld at the Hearing was that rrr, Injuries are leal and that 

16 their existence and the Impact on. my physical abilily to perform my job as an officer was 

17 evaluated and confirmed by the City's dodors. This undisputed evidence of my physical 

18 Incapacity to perfonn my duties, underouls 1he Court's factually base� 
1
assertion that my 

19 � with the Ctty was some type of ruse whereby the City was s�pporting my IDR 

20 notwilhstanding a lack of physical incapacity as a substitute 1brthe disciplinary process. ffl16). 

21 Whether I was properly determined 1D be disabled by the City and wflether calPERS is 

22 requi,ed to accept the City's dJsabillty determination are not at issUe here. Rather, 1he Issue is 

23 whether CalPERS is inmune � any iesponsibll� for approving my IDR based on an 

24 inoornplete application, without obtaining the requited s1aR:lald releases of my employment 

25 records, and without making any fnquiy at an into my employment s1atus as of when I �-

26 Aa CafPERS ;s v.ell aware, the ernpbyment status, including 1he status of pendi,g 

27 discfplilaty �ings and appeals, of an applicant for fDR Is aucial in evaluating whether an 

28 empfoyee, such as myself is "eligible to apply" for IDR. Wet I did not knovv In 2014 when I 
-2-
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1 applied for my IDR is that my employment status was a attical fador In determining my eliglbfflly 

2 for IDR However. as we now know, CalPERS faJled to do anything to determine whether I was 

3 effglble other than waiting for the City to make a determination as to physlraf eligbifdy, after which 

4 CaPERS approved my IDR without any assessment as 1D 'Nl1ether I was olhelwise eligible. The 

5 key facts.are as foll0\'vs2: 

6 • I submJtted my appflCation for IDR in person at a CalPERS offloe on March 21,

7 2014; at that time, I had a worker's - dalm and employment duq)linary proceeding 

8 pendlng3; 

9 • caPERS' rep Ms. Behrens, went through the application with my wife and I,

1 o instructing us which parts of hl appllca1ion to ftD out and which to leave blank: 

11 • . I was not asked about my current employment situation at 1he City, nor was I

12 presented with either of CaPERS• standard release fomlS for exeaJtian - one fcnn (Ex. "15" 

13 [PERSBSD-36 da1ed 11111D gives C&IPERS ftJII authority to access my pmtected � and 

14 pelS0l'l8I l'eC0lds; and 1he other fonn (Ex. ue" [PER.S01M0052DMC dated 3112D instruc1B my 

IS employer to, as soon as possible, send my medlcal and persamel Information to CalPERS� using 

16 the form as a mver sheet; 

17 • ·. CaPERS notified me via letter.� April 8, 2014 that my application had been

18 lecaved and that 1he Clly had been notified of 11s oblQation to make a - of my 

19 physlml dJSabilily and infonnfng me of righ1s. with respect to my seNioa l8tirement In 6eu of 

20 dlsablily retirement and Informing me of my obligation concerning injuries caused by others. 

21 Neither my personnel records nor my employment status is mentfcned In this Jetter; 

22 • After l8C2iving the City's certification of my physical qualtfication for IDR, CalPERS

23 notified me of Im approval (Ex. a10" [11/17/14D and then notified the Cily of CslPERS' approval 

24 of my IDR with an effective date of April 24, 2014 {Ex. •11" [1218114D; 

25 

26 

• CalPERS granted that approval without ob1alnlng copies of: my empk,jment

27 2 See pages 2-3 of my Closlng Brief (Ex. ·1<1 for detailed discussion.

28 

1 I had ml88tated on my promotional appHcatlon that I had a bachelor degree when I was still one
class short. (Ex. ·�r, which was admitted at the hearing 18 a comprete set of my �pta.) 

. -3-
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1 l'8COlds or othelwise Inquiring from me or the- City about my employment status and personnel 

2 records/history; 

3 • CalPERS began making rnon1hly dlsabilily payments to me despite the fad that

4 the City appma at1y coded me as "terminated for cause" In CalPERS' system; 

s • After war two years of paymen1a were reoeived, in August of 2016, C&IPERS

6 · dalms that an ln1emal audit alerted them to codng by the City on my file; ·

. 7 • After CatPERS find attempted to atX)uie my pers011nel � directly from the

8 City - who they ilfonned 1hat they were fooklng into whether I was ineligbfe for an IDR, due to a 

9 termination for cause under Haywood - CalPERS sent me a letter. That letter hO\NeV81" did FK>t 

Io mention that the City was naN auditing whether I was Ineligible for an IDR because of my 

11 employment status at 1he time I applied, but merely asked me 1D exea Ile one cl 1he releases, 

12 which C&IPERS requires as part of the IOR applcation process, but failed to even request from 

13 me when I applied. (Ex. "I': (10,12/16))'1; 

14 • After revlewirl) my recx>lds. �ERS issued its August 15, 2018 letter revokitg

Is my (DR (Ex. "5"); the letter did not ad<nowledge the mistake that CalPERS made In applOVing my 

16 IDR without flnlt obtaining the net8SSa1Y releases or reviewb,g my persomel 1800rds; 

11 • The subsequent colledion notiaJS from CalPERS to recover in excess of $230,000

18 simDar1y did not <flSCloae 1hat CalPERS was seeking to obtain not only the recovery of the last 

19 ttuee years of payments, but also those barred by the three-year slatute of limttatlons;5

20 • I cannot be restoled to the position that I would have been In had C8fPERS not
I 

21 made them.- in appmving my IDR; my settlement \Nith 1he City induded V19 compromise of 

22 my worker CX>l1'1)8l1S8ti claim for an insignificant amount and a waiver of my right to lifetime 

23 medical for myself and my wife; a prompt denial of my applcation W'OUld have allowed me to 

24 immediately seek to set aside and/or rescind 1he entire settlement agreement because 1he 

25 

26 • Exhibit• A• was not Included in 1he copy of my CalPERS fife produced by C&IPERS. nor dJd 

27 
C&IPERS provide a copy to the Court during its case: (Sea discussion of Exs. AA• & •12" In Ex. 01<", p.10.) 
5 eontr_ary to 1J 24 of the Proposed Decision,, at no point prior to the Hearing did CalPERS concede 
that recovery of payments made more than 3-year prior to revocation was barred by Gov. Code §20164. 

28 Moreover, the August 15 revocation letter made no reference to recouping payment from me. 
-4-
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1 settlement v,as premised on my re<apt _of IDR. (Ex. "C".) Although my disability 'NOUld have

2 prevented me from returning to WOik unless and until it was determined that I was no longer . 

3 disabled, I woukt have been able 1D pursue my worker compensation claim and maintain life1ine 

4 medlcal. Moreover, I have been forced to.tat&ger a service retbement and � elections related 

s thereto due to the very large amount that the CalPERS seeks to recoup. 

6 All of these facts are important not only in determining whether the 5 elements of estoppal 

7 have been met to bar CalPERS from arr, relef In this proceeding, but also a� directly relevant to 

8 whether CalPERS is estopped from obtaining l8tmadive relief, Issues which the Proposed 

9 Decision simply faffs to address. CalPERS would have known that I was ineligible to apply form, 

10 IDR well hebe the City approved my physical efilibility, If It had done anything to obtan 

11 Information on my employment status and not simply approved my IDR wflh � dially an empty 

12 flk:). Then, CalPERS did nothing for ye&rS despite the fact that its own system lnckJded the 

13 information that I had been coded as "terminated for cause" by my employer. CalPERS th_us 

14 knew or ought to have known that It was making payments to me, a rec1pfeftt who they \YOUld 

15 have determined to be ineligible, and 1hat I was aelying on those paymen1s. {� 1,2.) The 

16 evidence was undisputed that I was ignorant of any lnefigibilty and reled upon CalPERS' 

17 approval to my extreme debb1 l8l1l (elements 3,4.) Wllle aagumen1s can be made• to element 

18 5, whether the injustice suffered by me is sufficient to Justify· any effect on. "8 publlc interest, .
19 CalPERS' ex>mplete � unexplained (aR:I steps to cover-up) abcflCation of its duly, and 1he 

20 sever& de1riment 1D me In re6ance on their approval, satislies fhls last element (� af 24 

21 caJ.App.5" 584-566.) Moreover, � If the Board w-ere to disagree with lthis analysis with

22 ,esped to estopping C&PERS from obtaining a correction, the analysis provides ample support 

23 for a nCJrHetroactive ruBng in 1his case as expressly provided for in 1he Government Code. 

24 3. The Proposed Decision falls to apply Government Code §20160(e). 

2S w-.De ,r 29 aa<nowledges my argunent Ql'l retroactivlty and the Pmposed Decision quo1Bs 

26 the entirety of Gove� Code §20160(e), the Court faied to actuaBy apply this sedion, ¥Alm 

27 provides, in pe,tlnent part 

28 (e) Corrections of errors or omissions pursuant to this section shall be such that
·-s-
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1 

2 

3 

4 

s 

6 

7 

the status, rights, and obligations of all parties described in subdivisions (a) and 
(b) are adjusted to be the same that they would have been If the act that would
have been taken, but for the error or omissio�, _was taken at the roper time.

(2) That even if the correction can be performed in a retroactive manner, the· 
· onsofa

· · · 

s e underlined portions of the §20180(e) are precisely why any recovery must be limited 

9 o prospective recovery. It Is not possible, over 5 years fater, that the status, rights, and

10 bligatlons of all of the parties (CalPERS, me & the City) can be �djus� to be the same 

11 hat they would have been if CalPERS had not approved my IDR. The effect of revoking 

12 y IDR now and allowing for retroactive recovery Is fundamentally different than would 

13 a"e been denial of my IDR in 2014. Because the City and I settled bas� upon the belief 

14 hat my physical disability entitled me to IDR, CalPERS' rejection of my IDR application 

ts ould have constituted grounds to set aside the Settlement Agreement and reopen the 

16 isclplinary proceeding, a proceeding which the City could have simply ,emiinated on its 
I 

17 or which could ha"e condude� In my favor, in either of which c&$8 / would have been

18 Rgible for /DR because I would have been otherwise eligible to retum to worlc.. 

19 CONCLUSION 

20 For au 1he foregoing reasons, I �lly request that the Board reject the Proposed 

21 Decision and ·Issue a decision denying CalPERS' ,equested c:onedion. Altematively. should tha 

22 Board adept a decision granting CalPERS' request for oonection, U1at CaJP�S' corredion only 

23 be Implemented prospedively frDm the date of the Bo8ltl's adion. Request is �rther made that

24 any dedslon include a protective Older preventi,g public dlsclosule of: Exhibits -o• & "H0

• In their 

25 entirety; and my catPERS ID, home address. social sea.uity number and date of birth as lis1Bd on 

26 

27 

28 
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