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Recommendation

Staff recommends that the Board of Administration direct the CalPERS Legal Office team to
solicit written comments from the public regarding whether the Board’s Decision in this matter
should be designated as precedential.

Executive Summary

Pursuant to section 11425.60 of the California Administrative Procedure Act, an agency is
authorized to designate all or part of a quasi-judicial administrative Decision as precedential, if
the Decision contains a significant legal or policy determination of general application that is
likely to recur. An agency's designation of a Decision or part of a Decision, or failure to
designate a Decision or part of a Decision, as a precedential Decision is not subject to judicial
review. The Board’s established policy regarding the designation of precedential Decisions calls
for consideration of the following two questions:

A. Does the Decision contain a significant legal or policy determination of general
application that is likely to recur?

B. Does it include a clear and complete analysis of the issues in sufficient detail so that
interested parties can understand why the findings of fact were made and how the law
was applied?

From the staff’s perspective, the answer to both these questions is “Yes.” Therefore, Staff
recommends that public comment be solicited on adoption of the Decision In the Matter of the
Appeal Regarding the Post Retirement Employment of Dudley Lang, Respondent, and City of
Industry, Respondent (Lang Decision) as precedential. Once comments are received, staff will
bring back an item for the Board to consider designating the Lang Decision as precedential.
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Background

On September 18, 2019, the Board adopted the Proposed Decision in this matter. The
Proposed Decision determined that Respondent Lang’s (Respondent) post-retirement
employment violated the Public Employees’ Retirement Law (PERL) restrictions relating to
working after retirement, and as a result, Respondent was obligated to reimburse CalPERS the
retirement benefits he received while unlawfully employed. On October 10, 2019, Respondent
submitted a Petition for Reconsideration with the Board. On November 20, 2019, the Board
denied Respondent’s Petition for Reconsideration. The Board’'s Decision became final and
effective on December 20, 2019. All appeal timelines have expired.

Analysis

In general, making a Board Decision precedential gives it a “precedential effect,” which in this
context means:

e The decision may be officially cited in other administrative hearings and also in other
court proceedings.

o The decision is considered “case-made” law, comparable to agency rule-making in its
legal effect and may be applied broadly to other cases and the parties involved in other
cases. The decision-maker in another administrative matter may expressly rely on the
Precedential Decision to decide the matter, that is, give the law or policy in the Decision
binding effect in a case involving the same issue as it affects other parties, unless the
other case can be factually or legally distinguished.!

A Precedential Decision of the Board is not binding on the courts, which remain the final
arbiters of the law; but a Board Precedential Decision, as the decision of the agency most
knowledgeable and responsible for administering and making policy with respect to the
PERL, is normally accorded great weight or given deference by the courts.? If a Board
Decision is not designated as precedential, its effect is more limited. It may be referenced in
other administrative matters or to a reviewing court to inform the judge regarding the Board’s
administration or interpretation of the PERL, but it has no precedential effect.?

The Board’s established policy regarding the designation of Precedential Decisions calls for
consideration of the following two questions:

A. Does the Decision contain a significant legal or policy determination of general
application that is likely to recur?

B. Does it include a clear and complete analysis of the issues in sufficient detail so that
interested parties can understand why the findings of fact were made, and how the
law was applied?

! See: Cal. Code. Regs., tit 12, 81290 (Office of Administrative Hearings regulation); official Calif.
Law Revision Comments regarding APA section 11425.60, where it is stated that the statute
“recognizes the need of agencies to be able to make law and policy through adjudication as well
as through rulemaking” and “is intended to encourage agencies to articulate what they are doing
when they make new law or policy in an adjudicative decision.” Also, see: Pac. Legal
Foundation v. Unemployment Insur. App. Board (1991) 29 Cal.3d 101, 109.

2 City of Oakland v. Pub. Employees’ Ret. System (2002) 98 Cal.App.4th 29, 39; Hudson v. Board
of Administration of the Calif. Pub. Ret. Sys. (1997) 59 Cal.App.4th 1310, 1324-1325.

3 City of Oakland, supra, at p. 57.
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A. The Lang Decision Involves a “Significant Legal or Policy Determination of General
Application That is Likely to Recur”

The significant legal and policy determination presented in the Lang Decision is the explanation
and application of the PERL’s working after retirement restrictions, and the penalty assessed
when a member violates those restrictions. The Legislature enacted working after retirement
laws to preclude retirees from displacing active employees and to preclude retirees from
simultaneously receiving a publicly funded salary and retirement allowance from CalPERS,
which is commonly referred to as “double dipping.” In 1987, the Legislature amended the
PERL'’s working after retirement restrictions because the law, at that time, did not provide a
mechanism to deal effectively with improper employment practices or double dipping. Before the
law was amended, the penalty for violating the PERL'’s working after retirement restriction was
for the retiree to return the compensation received while unlawfully employed back to the
employer. This failed to provide a significant deterrence, and the law was amended to ensure
that someone who violates these restrictions is required to forfeit all of the retirement benefits
they received while violating the working after retirement restrictions.

The Lang Decision details the applicable analysis to be performed when determining whether
post-retirement employment falls within the limited exceptions to the general rule. In addition,
the Lang Decision provides definitive guidance that a respondent, and not CalPERS, has the
burden of establishing the retiree’s post-retirement employment is lawful. Finally, the Lang
Decision provides definitive guidance that the law requires that a retiree reimburse CalPERS all
of the retirement allowance that was received during the period(s) of unlawful post-retirement
employment.

CalPERS staff repeatedly issue guidance and make determinations with respect to post-
retirement employment. Those determinations often involve CalPERS explaining that the PERL
contains strict restrictions with respect to post-retirement employment. Increasingly, CalPERS is
reviewing situations where retirees are collecting a retirement allowance, while at the same time
working for the employer from which they retired. CalPERS has repeatedly informed retirees, as
well as employers, that this is generally prohibited. In addition, CalPERS has repeatedly
informed retirees, as well as employers, of the penalty associated with violating the PERL’s
working after retirement restrictions. CalPERS issues a publication providing guidance
regarding these matters. Nonetheless, CalPERS repeatedly has to litigate the following issues:
(1) whether a retiree’s post-retirement employment complies with the PERL’s restrictions; and
(2) the appropriate penalty to impose when it is determined that a retiree’s post-retirement
employment does not comply with the PERL.

Currently, there is no Precedential Decision relating to these issues to provide full guidance to
CalPERS staff, members, retirees, and employers. In addition, there has been inconsistent
application of the appropriate penalty when a retiree violates the PERL’s post-retirement
employment restrictions. Therefore, a Precedential Decision definitively providing analysis
regarding the exceptions to the working after retirement restrictions, as well as the appropriate
penalty when a violation occurs, will provide members, retirees and employers with guidance
and likely reduce the amount of future litigation.
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B. The Lang Decision Includes a “Clear and Complete Analysis Sufficient for an
Understanding of Why the Finding of Facts Were Made and How the Law Was Applied”

The factual findings in the Lang Decision are straightforward and easy to understand. The
Decision describes how post-retirement employment generally works. Importantly, the Lang
Decision provides a detailed explanation regarding the exceptions to the general rule; that
simultaneously collecting a retirement allowance and a publicly funded salary is prohibited. The
Proposed Decision provides detailed analysis regarding the restrictions placed on post-
retirement employment. Specifically, the Lang Decision discusses the requirement that the
retiree work less than 960 hours per year, that the appointment be temporary, and that the
retiree’s pay not exceed what the position provides on a publicly available pay schedule. Then
the Lang Decision applies the law to the facts of this case to determine whether post-retirement
employment violates the PERL'’s restrictions.

The Lang Decision also addresses two important legal issues related to post-retirement
employment. First, the Lang Decision correctly determines that the Respondent has the burden
of establishing that post-retirement employment is in compliance with the PERL. Second, the
Lang Decision correctly determines that a retiree who violates the PERL’s post-retirement
employment restrictions is required to forfeit all retirement benefits received during the period(s)
of unlawful employment.

The Lang Decision finds that a retiree who violates the PERL'’s post-retirement restrictions is
obligated to reimburse CalPERS the retirement benefits they received for the period(s) that
violated the law. As described, the Lang Decision is therefore constructed logically and properly
explains how working after retirement generally works, how the exceptions are to be analyzed,
and the proper penalty for violating the law.

Staff therefore believes that the findings and legal conclusions of the Lang Decision, if the
Decision is made precedential, will provide useful, specific rules for staff, members, retirees,
and employers and likely reduce the amount of further litigation. Accordingly, staff recommends
the Lang Decision be adopted as a Precedential Decision.

Benefits/Risks

The benefits to making the Lang Decision precedential have been described in detail in the
above Analysis section. In summary, there are no other Precedential Decisions of the Board
addressing all of the issues related to post-retirement employment and the penalty for violating
post-retirement employment, which are addressed in the Lang Decision. Since these issues
recur repeatedly in litigation before the Office of Administrative Hearings, a Precedential
Decision regarding these matters would assist CalPERS staff in making these determinations,
and likely reduce the number of appeals and associated cost filed by retirees who violate the
post-retirement employment restrictions. In addition, it will likely reduce the number of retirees
who violate the post-retirement employment restrictions since the penalty for such a violation
will be definitive. There is very little risk in adopting the Lang Decision as precedential, as an
agency’s designation of a Decision as precedential is not subject to judicial review. If, in the
future, the Precedential Decision becomes outdated by future developments in the law, there is
a procedure by which the Board could remove the precedential designation.
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Alternatives

A. For use if the Board wants further argument on the issue of whether to designate its
Decision, or parts of its Decision, as adopted on September 18, 2019, as precedential:

RESOLVED, that the Board of Administration of the California Public Employees’
Retirement System, acting pursuant to Government Code section 11425.60, requests
the parties in this matter concerning the Respondent’s appeal, as well as interested
parties, to submit written comments regarding whether the Board’s Decision in this
matter, or parts of its Decision, should be designated as precedential, and that the Board
will consider the issue whether to designate its Decision as precedential at a time to be
determined.

B. For use if the Board decides to designate its Decision, as adopted on
September 18, 2019, as precedential, without further argument:

RESOLVED, that the Board of Administration of the California Public Employees’
Retirement System, acting pursuant to Government Code section 11425.60, hereby
designates its Decision concerning the Respondent’s appeal as a Precedential Decision
of the Board, effective immediately.

C. For use if the Board decides to designate certain parts of its Decision, as adopted on
September 18, 2019 as precedential:

RESOLVED, that the Board of Administration of the California Public Employees’
Retirement System, acting pursuant to Government Code section 11425.60, hereby
determines to designate the following parts of its Decision concerning Respondent’s
appeal as precedential, effective immediately: [Board to insert here a description of the
parts to be designated as precedential].

D. For use if the Board decides that at this time it does not want to take further action with
respect to its Decision, as adopted on September 18, 2019:

RESOLVED, that the Board of Administration of the California Public Employees’
Retirement System, acting pursuant to Government Code section 11425.60, hereby
determines, at this time, to take no further action with respect to its Decision, as adopted
on September 18, 2019.

Attachments

Attachment A: Decision of the Board

JOHN SHIPLEY
Senior Attorney
Legal Office

ANTHONY SUINE
Deputy Executive Officer
Customer Services and Support

Agenda Item 9c1
Board of Administration
Page 5 of 5






Accessibility Report





		Filename: 

		item9c1-00_a.pdf









		Report created by: 

		



		Organization: 

		







[Enter personal and organization information through the Preferences > Identity dialog.]



Summary



The checker found no problems in this document.





		Needs manual check: 2



		Passed manually: 0



		Failed manually: 0



		Skipped: 1



		Passed: 29



		Failed: 0







Detailed Report





		Document





		Rule Name		Status		Description



		Accessibility permission flag		Passed		Accessibility permission flag must be set



		Image-only PDF		Passed		Document is not image-only PDF



		Tagged PDF		Passed		Document is tagged PDF



		Logical Reading Order		Needs manual check		Document structure provides a logical reading order



		Primary language		Passed		Text language is specified



		Title		Passed		Document title is showing in title bar



		Bookmarks		Passed		Bookmarks are present in large documents



		Color contrast		Needs manual check		Document has appropriate color contrast



		Page Content





		Rule Name		Status		Description



		Tagged content		Passed		All page content is tagged



		Tagged annotations		Passed		All annotations are tagged



		Tab order		Passed		Tab order is consistent with structure order



		Character encoding		Passed		Reliable character encoding is provided



		Tagged multimedia		Passed		All multimedia objects are tagged



		Screen flicker		Passed		Page will not cause screen flicker



		Scripts		Passed		No inaccessible scripts



		Timed responses		Passed		Page does not require timed responses



		Navigation links		Passed		Navigation links are not repetitive



		Forms





		Rule Name		Status		Description



		Tagged form fields		Passed		All form fields are tagged



		Field descriptions		Passed		All form fields have description



		Alternate Text





		Rule Name		Status		Description



		Figures alternate text		Passed		Figures require alternate text



		Nested alternate text		Passed		Alternate text that will never be read



		Associated with content		Passed		Alternate text must be associated with some content



		Hides annotation		Passed		Alternate text should not hide annotation



		Other elements alternate text		Passed		Other elements that require alternate text



		Tables





		Rule Name		Status		Description



		Rows		Passed		TR must be a child of Table, THead, TBody, or TFoot



		TH and TD		Passed		TH and TD must be children of TR



		Headers		Passed		Tables should have headers



		Regularity		Passed		Tables must contain the same number of columns in each row and rows in each column



		Summary		Skipped		Tables must have a summary



		Lists





		Rule Name		Status		Description



		List items		Passed		LI must be a child of L



		Lbl and LBody		Passed		Lbl and LBody must be children of LI



		Headings





		Rule Name		Status		Description



		Appropriate nesting		Passed		Appropriate nesting










Back to Top

