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Attachment B

STAFF’S ARGUMENT TO DENY THE PETITION FOR RECONSIDERATION

Brian Aske (Respondent) petitions the Board of Administration to reconsider its adoption
of the Administrative Law Judge’s (ALJ) Proposed Decision dated September 4, 2019.
For reasons discussed below, staff argues the Board deny the Petition and uphold its
decision.

Brian Aske, as Executor and Trustee for the Estate of Barbara Aske (Respondent),
submitted a request for reimbursement under a Long-Term Care policy (Policy) issued
under the authority of the Public Employees’ Long-Term Care Act (LTC Act) that
Barbara C. Aske (Mrs. Aske) purchased. Mrs. Aske obtained coverage under the 1998
Long-Term Care comprehensive plan, effective December 1, 1998.

Under the LTC Act, CalPERS’ Board of Administration has the jurisdiction and authority
to administer the California Public Employees’ Long-Term Care Program (LTC
Program). The LTC Program is a self-funded program designed to cover costs
associated with qualified long-term care services and is administered by the Long-Term
Care Group, Inc. (LTCG).

Mrs. Aske initially contacted LTCG in 2011 regarding reimbursement under the Policy.
On March 8, 2011, LTCG informed Mrs. Aske that she was approved to receive benefits
under the Policy, and provided her with information as to what benefits were
reimbursable under the Policy and the steps she needed to take to obtain
reimbursement for the qualifying costs she incurred. On April 19, 2011, Mrs. Aske’s son,
Damon Aske, contacted LTCG and cancelled Mrs. Aske’s request for benefits under the
Policy.

On June 14, 2014, Mrs. Aske’s husband contacted LTCG and filed a claim for benefits
under the Policy. On July 29, 2014, LTCG informed Mrs. Aske that she was approved to
receive benefits under the Policy, and once again provided her with information as to
what benefits were reimbursable under the Policy and the steps she needed to take to
obtain reimbursement for the qualifying costs she incurred.

On February 17, 2017, Respondent contacted LTCG in his capacity as Executor and
Trustee. Respondent sought reimbursement for certain costs Mrs. Aske allegedly
incurred beginning in November 2012.

LTCG conducted an investigation and sought information from Respondent, as well as
Fairwinds Desert Point (Fairwinds), the facility where Mrs. Aske lived from November
2012 to December 2014, to determine which costs were reimbursable under the Policy.
On November 21, 2017, LTCG issued a letter providing Respondent with its
determination that certain costs incurred by Mrs. Aske prior to May 14, 2014 were not
reimbursable under the Policy. LTCG’s determination was based on the fact that
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Mrs. Aske did not meet the Policy’s Conditions for Receiving Benefits. In particular,
Respondent did not establish that a Plan of Care existed prior to May 14, 2014, or that
Fairwinds provided Qualified Long-Term Care Services. In addition, Mr. Aske, who did
provide long-term care services for his wife, is not eligible to seek reimbursement for
the services he provided. The Policy specifically provides expenses related to services
provided by immediate family members are not covered under the Policy unless the
family member works for an organization providing the care, and Mr. Aske was not a
regular employee of an organization providing long-term care service.

On January 19, 2018, Respondent requested that LTCG reconsider its determination.
On February 1, 2018, LTCG informed Respondent that its November 21, 2017,
determination was affirmed and informed Respondent of his right to appeal the
determination to the LTC Program.

Respondent appealed LTCG’s determination. The LTC Program completed a thorough
review of the facts, the applicable law, and the applicable provisions of the Policy.

The LTC Program determined that the services provided for Mrs. Aske prior to

May 14, 2014, were not eligible for reimbursement for several reasons. First, it was
determined that Fairwinds, prior to May 14, 2014, did not provide qualifying long-term
care services. Actually, prior to May 14, 2014, Fairwinds did not provide services for
Mrs. Aske. In fact, it was a condition of her being allowed to reside at Fairwinds that
Mr. Aske specifically provide those services. Starting on May 14, 2014, Mrs. Aske
contracted with Fairwinds to provide services that qualified as reimbursable under the
Policy. Next, the LTC Program also determined that Mr. Aske, as an immediate family
member, was not eligible to seek reimbursement for the services he provided. It was
also determined that, prior to May 14, 2014, no Plan of Care existed relating to long-
term care services for Mrs. Aske. The Policy requires that for services to be
reimbursable they must be provided pursuant to a individualized plan of services
prescribed by a licensed health care practitioner. Last, the LTC Program determined
that Respondent’s claim was untimely since it was brought outside the Policy’s limit for
submitting a claim for reimbursement.

Respondent appealed this determination and exercised his right to a hearing before an
Administrative Law Judge (ALJ) with the Office of Administrative Hearings. A hearing
was held on July 9, 2019. Respondent represented himself at the hearing.

The LTC Program presented evidence in support of its determination through witness
testimony and documents. That evidence established Mrs. Aske and Mr. Aske were
informed in 2014 that Mrs. Aske was approved to receive benefits under the Policy, and
were provided instructions as to what services were reimbursable under the Policy and
how to submit a claim to receive reimbursement for covered expenses. Evidence was
presented that Mrs. Aske had a plan of care in place as of May 14, 2014, and that she
incurred expenses in connection with qualified long-term care services provided by a
residential care facility. On or around this date Fairwinds, the facility where Mrs. Aske
lived with Mr. Aske, began charging and providing qualified long-term care services for
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Mrs. Aske. The LTC Program’s witness testified that for these reasons Mrs. Aske, or her
estate, were reimbursed for long-term care expenses she incurred on or after
May 14, 2014.

Evidence was also presented that prior to May 14, 2014, Mrs. Aske did not have a plan
of care in place and did not incur expenses related to qualified long-term care services.
Evidence was introduced that established Fairwinds only charged Mrs. Aske for room
and board, and that Fairwinds specifically required Mr. Aske to provide services for his
wife as a condition of them living there. Last, the LTC Program argued that Mr. Aske, as
an immediate family member, is not eligible to be reimbursed for providing services for
Mrs. Aske. Testimony was also presented that Respondent’s claim was not timely
submitted. For these reasons, the LTC Program’s witness testified expenses Mrs. Aske
incurred were not reimbursable under the Policy.

Respondent testified on behalf of Mrs. Aske and her estate. Respondent testified that
he believed a note from Mrs. Aske’s doctor qualified as a plan of care. Respondent also
testified that he believed Fairwinds provided services for his mother and father, and that
as a result of Mr. Aske’s declining health he did not believe he could have been
responsible for providing the services she needed prior to May 14, 2014. However,
Respondent testified that he was not sure how much assistance Fairwinds provided
Mrs. Aske prior to May 2014, and that because Mr. Aske was protective of information
he did not have records to fully support his claim. Respondent testified that he believes
he filed his claim in as timely a manner as possible.

After considering all of the evidence introduced, as well as arguments by the parties, the
ALJ denied Respondent’s appeal. The ALJ found that Respondent had the burden of
establishing Mrs. Aske received services that qualified for reimbursement under the
Policy.

The ALJ concluded that Respondent’s claim was timely; however, the ALJ found that
Respondent failed to establish Mrs. Aske paid any expense to Fairwinds that is
reimbursable under the Policy. The ALJ found that the evidence established Mr. Aske
provided all care and supervision of Mrs. Aske prior to moving into Fairwinds, and a
condition of them moving there was Mr. Aske continuing to provide this care and
supervision. The ALJ found that it was not until May 2014, when Mr. Aske’s health
prevented him from providing the requisite care and supervision, that Mrs. Aske paid
expenses to Fairwinds associated with qualified long-term care services. Last, the ALJ
found that the Policy expressly excluded reimbursement of care provided by an
immediately family member, so the care provided by Mr. Aske would not be
reimbursable under the Policy.

In the Proposed Decision, the ALJ concludes that the LTC Program’s decision to deny
Respondent’s claim for reimbursement for costs incurred prior to May 14, 2014, must be
affirmed.
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The Board of Administration adopted the Proposed Decision at its November 20, 2019
meeting. Respondent was notified of the Board’s Decision on November 21, 2019.

On December 2, 2019, Respondent submitted a Petition for Reconsideration. The
Petition largely presents the same evidence and arguments that were presented at the
hearing and rejected by the ALJ. The Petition also presents the same arguments that
were submitted by Respondent and considered by the Board at its November 20, 2019
meeting.

Respondent argues that the administrative hearing was unfair because the LTC
Program did not respond to his discovery. This argument is misleading. On

July 3, 2019, CalPERS'’ staff provided Respondent with a list of all exhibits/documents
the LTC Program intended to introduce as evidence at the July 9, 2019 hearing. The
vast majority, if not all, of the documents, were previously provided to Respondent
during the course of the appeal process. In addition, CalPERS’ staff exchanged
numerous emails with Respondent on July 5, 2019, providing him with all documents
that were on the exhibit list that he claimed he did not have. The exhibits in this matter
largely consisted of correspondence between Respondent, LTCG and the LTC
Program. Consequently, Respondent had all of the evidence introduced in this matter
well before the hearing, and his argument that the hearing was unfair is devoid of merit.

Respondent also argues the Decision did not consider or address certain issues or
arguments. Respondent argues the Decision did not consider (1) Mrs. Aske’s severe
cognitive impairment, (2) Mr. Aske’s medical condition at the time he provided care for
Mrs. Aske, (3) the room and board charges she incurred, or (4) the “plan of care” that
she allegedly was under at the time she moved into Fairwinds. Respondent’s arguments
lack merit.

First, the Proposed Decision, at paragraphs 6 and 7 on pages 8 and 9, addresses

Mrs. Aske’s severe cognitive impairment. The LTC Program did not dispute that she
suffered from a severe cognitive impairment. The LTC Program sent Mrs. Aske and her
husband information regarding how she could submit a claim for reimbursement of long-
term care expenses under the Policy. However, Mrs. Aske initially cancelled the claim.
In addition, Mrs. Aske did not incur expenses covered by the Policy prior to May 14,
2014. The LTC Program has paid the full amount Mrs. Aske, or Respondent, is entitled
to receive for covered expenses incurred on or after May 14, 2014.

Second, the Proposed Decision makes clear that Mr. Aske’s condition was considered
and addressed by the ALJ when the Proposed Decision was issued. (See Proposed
Decision at Paragraphs 21, 22, 23, 24, 25, 26, 27, 41, 42 and Legal Conclusion
Paragraph 4.)

Third, the ALJ considered the “room and board charges” Mrs. Aske incurred, but
ultimately rejected the argument that these were reimbursable under the Policy. (See
Proposed Decision at Paragraph 41 on pages 20 and 21.)
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Third, the ALJ considered the evidence that Respondent submitted at the hearing that
he characterized as a “plan of care.” Again, the ALJ rejected Respondent’s argument

that the document constituted a “plan of care” as defined in the Policy. (See Proposed
Decision at Paragraph 42 on page. 21.)

No new evidence has been presented by Respondent that would alter the analysis of
the ALJ. The Proposed Decision that was adopted by the Board at the November 20,
2019, meeting was well reasoned and based on the credible evidence presented at
hearing.

For all the foregoing reasons, staff recommends that Respondent’s Petition for
Reconsideration be denied.

December 18, 2019

JOHN SHIPLEY
Senior Attorney

Staff's Argument
Board of Administration
Page 5 of 5



	attachb_a
	BBBB




Accessibility Report





		Filename: 

		itemXX-attachb_a.pdf









		Report created by: 

		



		Organization: 

		







[Enter personal and organization information through the Preferences > Identity dialog.]



Summary



The checker found no problems in this document.





		Needs manual check: 1



		Passed manually: 1



		Failed manually: 0



		Skipped: 1



		Passed: 29



		Failed: 0







Detailed Report





		Document





		Rule Name		Status		Description



		Accessibility permission flag		Passed		Accessibility permission flag must be set



		Image-only PDF		Passed		Document is not image-only PDF



		Tagged PDF		Passed		Document is tagged PDF



		Logical Reading Order		Passed manually		Document structure provides a logical reading order



		Primary language		Passed		Text language is specified



		Title		Passed		Document title is showing in title bar



		Bookmarks		Passed		Bookmarks are present in large documents



		Color contrast		Needs manual check		Document has appropriate color contrast



		Page Content





		Rule Name		Status		Description



		Tagged content		Passed		All page content is tagged



		Tagged annotations		Passed		All annotations are tagged



		Tab order		Passed		Tab order is consistent with structure order



		Character encoding		Passed		Reliable character encoding is provided



		Tagged multimedia		Passed		All multimedia objects are tagged



		Screen flicker		Passed		Page will not cause screen flicker



		Scripts		Passed		No inaccessible scripts



		Timed responses		Passed		Page does not require timed responses



		Navigation links		Passed		Navigation links are not repetitive



		Forms





		Rule Name		Status		Description



		Tagged form fields		Passed		All form fields are tagged



		Field descriptions		Passed		All form fields have description



		Alternate Text





		Rule Name		Status		Description



		Figures alternate text		Passed		Figures require alternate text



		Nested alternate text		Passed		Alternate text that will never be read



		Associated with content		Passed		Alternate text must be associated with some content



		Hides annotation		Passed		Alternate text should not hide annotation



		Other elements alternate text		Passed		Other elements that require alternate text



		Tables





		Rule Name		Status		Description



		Rows		Passed		TR must be a child of Table, THead, TBody, or TFoot



		TH and TD		Passed		TH and TD must be children of TR



		Headers		Passed		Tables should have headers



		Regularity		Passed		Tables must contain the same number of columns in each row and rows in each column



		Summary		Skipped		Tables must have a summary



		Lists





		Rule Name		Status		Description



		List items		Passed		LI must be a child of L



		Lbl and LBody		Passed		Lbl and LBody must be children of LI



		Headings





		Rule Name		Status		Description



		Appropriate nesting		Passed		Appropriate nesting










Back to Top

