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Message:
Dear Ms. Swedensky:

We have sent the original via Priority Express (overnight), of the previous version of the
Respondent West Valley-Mission Community College District's Argument Against Proposed
Decision.addressed to the Board Members addressed to you: Please submit this version of
the Respondent’s Argument to the Board.

Thank you for your kind attention and consideration.

Fannie F. Siu
Legal Secretary

IF'YOU DO NOT RECEIVE ALL PAGES, PLEASE TELEPHONE
FANNIE F. SIU AT 415.512,3056 IMMEDJIATELY.

The igformenion comtained in this facsimile message is information protected hy-attorney-clicnt and’or the aupmeywark produci privifege. It is:inignded only for the tis of the individual
tiamed above and theprivileges are nop waived by virtie-of this huving bsen sent by facsimile. If the person acually redeiving this facsiinile.or ony uther-reader of the facsimile is.nof the
named recipicnl or the emplayee or agent vuspansible 1o.deliver it to the named reeipicnt, any use, s ’ination, distribation, or copying.afthie ¢ ication’is strictly prohibited, If
sou have niceived diis communication bl errar, please immedtaiely votifye ui by teleplione and retirn the original message to us at the above address-via U.S. Postal Service.
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Board of Administration of the California Public
Employees’ Retirement System

c/o Ms. Cheree Swedensky

Assistant to the Board

CalPERS Executive Office

P.O. Box 942701

Sacramento, CA 94229-2701

Re:  Respondent West Valley-Mission Community College District's Argument
Against Proposed Decision
CalPERS Case No.: 2018-0507
OAH Case No.: 2018080407
Client-Matter: WE100/034

Dear Board Members:

Respondent West Valley-Mission Community College District (“District™) submits the
following written argument against the Proposed Decision in the above referenced matter.

The following points are submitted in addition to arguments presented in the District’s

Closing Brief and should read with the District’s record evidence submitted as part of the
administrative hearing.

The evidence shows:that in June 2016, Apphcant injured his right elbow during a training
exercise and developed lateral epicondylitis or a tear in his elbow tendon. After a year of
treatment, his condition only moderately improved. In September 2017, his- treating physician
determined his condition was permanent and imposed permarient job rest'l?ictions of no lifting,
pulling or pushing more than 60 Ibs, with his right arm and no combative duties. In light of these
medical restrictions, Applicant and the District jointly submitted an application for his disability
retirement in accordance with State law. On April 13, 2018, CalPERS denied the application
because it had determined that Applicant was not permanently disabled from the performance of
his duties as a police officer with the District at the time the application was filed. The District’s
appeal was heard by Administrative Law Judge Regina Brown on April 29, 2019. Judge
Brown's Proposed Decision was issued on August 15, 2019, in which she denied the District’s
appeal. As shown below, the Proposed Decision’s Factual Findings actually confirm that
Applicant is substantially incapacitated from perforiting his job duties of police officer.
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The Proposed Decision’s Factual Findings establish that CalPERS independerit medical
examiner orthopedic surgeon William R. Stearns, M.D. diagnosed Applicant with right elbow
lateral epicondylitis and right elbow.mild ostéoarthritis. Dr. Stearns further found that due to
those two conditions Applicant has functional limitations of a maximum of 60 pounds of lifting,
pushing and pulling capacity with his right am. (Proposed Decision, Factual F inding 14, p. 6.)
Dr. Stedrns further found that by April 2018, the chronic lateral epicondylitis had resolved but
that the arthritis in his right elbow “accounted for his pain, swelling, atrophy, and the effects on
hiis range of motion and flexing strength because.arthritis.does not heal.” (Proposed Decision;
Factual Finding 19, p. 7.) The record further establishes that the functional limitations found by
Dr. Stearns preclude Applicant from performing the duties of police officer for the District.
(Proposed Decision, Factual Findings 23, 30, 31 and 32, pp. 8-12.)

The Proposed Decision denying the District’s application conflicts with the factual
findings Summarized above. While Judge Brown finds that Applicant’s lateral epicondylitis was
“asymiptomatic and had resolyed”, she further finds that “any pain and symptoms that Applicant
continues to expericnce are consistert with the arthritis in his right elbow.” {Proposed Decision,
p. 12.) Asnoted above, CalPERS’ own medical expert testified that the arthritis in Applicant’s
right elbow precludes him from lifting, pushing and pulling more than 60 1bs, with his.right arm
and that the arthritis will not heal. The District’s unrefuted evidence firther establishes that

“those functional limitations permanently preclude Applicant from perforining the duties of police:
officer for the District. These findings alone establish that Applicant is entitled to.a-disability
retirement as a‘matter of law.

Forthe reasoris summarized above, and as further argued in the District’s Closing Brief,
the Proposed Decision-is factually and legally unsupported and must be rejected by the Board as
a matter of law. ' '

Very truly yours,

West Valley-Mission Community

College District
RCB:ffs
cc:  Mr. Ed Maduli
Chief Chris Rolen
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