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Attachment B 
 

STAFF’S ARGUMENT TO ADOPT THE PROPOSED DECISION 
 

Kambiz N. Kamfirouzi (Respondent) was employed as a Police Officer for Respondent 
West Valley-Mission Community College District (Respondent District). By virtue of his 
employment, Respondent was a local safety member of CalPERS. 
 
On November 21, 2017, Respondent District submitted an employer-originated 
application for industrial disability retirement based on Respondent’s orthopedic (right 
elbow) condition. 
 
As part of CalPERS’ review of Respondent’s medical condition, William R. Stearns, 
M.D., a board-certified Orthopedic Surgeon, performed an Independent Medical 
Examination (IME). Dr. Stearns interviewed Respondent, reviewed his work history and 
job descriptions, obtained a history of his past and present complaints and reviewed his 
medical records. Dr. Stearns opined that Respondent was not substantially 
incapacitated from performing his job duties as a Police Officer for Respondent District. 
 
In order to be eligible for disability retirement, competent medical evidence must 
demonstrate that an individual is substantially incapacitated from performing the usual 
and customary duties of his or her position. The injury or condition which is the basis of 
the claimed disability must be permanent or of an extended duration which is expected 
to last at least 12 consecutive months or will result in death. 
 
After reviewing all of the medical documentation and the IME reports, CalPERS 
determined that Respondent was not substantially incapacitated from performing the 
duties of his position. 
 
Respondent appealed this determination and exercised his right to a hearing before an 
Administrative Law Judge (ALJ) with the Office of Administrative Hearings (OAH). A 
hearing was held on November 27, 2018. Respondent represented himself at the 
hearing. Respondent District was represented by counsel at the hearing. 
 
Prior to the hearing, CalPERS explained the hearing process to Respondent and the 
need to support her case with witnesses and documents. CalPERS provided 
Respondent with a copy of the administrative hearing process pamphlet. CalPERS 
answered Respondent’s questions and clarified how to obtain further information on the 
process. 
 
At the hearing, Dr. Stearns testified in a manner consistent with his examination of 
Respondent and the IME reports. Dr. Stearns confirmed his findings that Respondent is 
capable of performing his regular work as a Police Officer even with the functional 
limitations, reduced grip strength and limited flexion. Dr. Stearns also confirmed that 
during the physical examination, Respondent had no pain with forceful resistant right 
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wrist and digit extension of the forearm supination. With lateral epicondylitis, this 
maneuver is painful because it stresses the origin of the common extensor tendons at 
the elbow. Respondent would have experienced pain with this maneuver and 
associated pain on the lateral side of his elbow; instead, he tested negative with this 
maneuver. 
 
Dr. Stearns agreed with Respondent’s treating Orthopedic Surgeon, Bal Bagwat, M.D., 
that there was evidence, in 2017, that Respondent was substantially incapacitated from 
performing his job duties because at that time Respondent suffered from chronic lateral 
epicondylitis. However, by April 2018, the chronic lateral epicondylitis had resolved. Dr. 
Stearns opined that the mild arthritis in his radiocapitellar joint accounted for 
Respondent’s pain, swelling, atrophy and the effects on his range of motion and flexing 
strength because arthritis does not heal. According to Dr. Stearns, most people with 
lateral epicondylitis do not require surgery and heal on their own or with treatment. Dr. 
Stearns testified that he has never had a patient become permanently disabled because 
of lateral epicondylitis. Dr. Stearns’ medical opinion is that Respondent is not 
substantially incapacitated. 
 
Respondent testified on his own behalf. He injured his right elbow during a defensive 
tactics training on June 1, 2016. Respondent never returned to full duty after the injury. 
 
In October 2016, Respondent sought treatment with Dr. Bagwat. Respondent saw Dr. 
Bagwat approximately once a month and was prescribed various treatments, including 
platelet-rich plasma injections, physical therapy sessions, an anti-inflammatory 
medication patch and the use of a forearm tension band splint. The last time that 
Respondent sought treatment from Dr. Bagwat was in September 2017. 
 
Respondent testified that since September 2017, he has experienced intermittent pain 
and uses Advil or Aleve to manage the pain. He testified that he performs simple 
exercises with an elastic band and that he limits his activities when he begins to 
experience pain. Within the past several months, Respondent testified that he has 
experienced more pain in his right elbow. He had no medical treatment between 
October 2017 and approximately March 2019. 
 
Respondent also presented the testimony of his treating physician, Dr. Bagwat. At the 
hearing, Dr. Bagwat testified that Respondent was still injured and not asymptomatic for 
lateral epicondylitis. Dr. Bagwat testified that Respondent’s lateral epicondylitis is not 
resolved because of the elbow flexion and extension deficit, the difference in his biceps 
circumferences and the evidence of atrophy which suggests that there is persistent 
pathology. Dr. Bagwat believes that Dr. Stearns should have had Respondent undergo 
another MRI to definitively determine if the high-grade tear still existed which would 
preclude him from performing his full duties as a Police Officer, including combative 
duties and neutralizing suspects. Dr. Bagwat acknowledged that Respondent can lift 
items from off the floor with his right arm that weigh up to 59 pounds, and Dr. Bagwat 
did not preclude over-the-head lifting. On September 11, 2017, in his written report, Dr. 
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Bagwat concluded that Respondent’s right elbow condition had reached maximum 
medical improvement and was permanent and stationary. 
 
Respondent also presented non-medical testimony of Dalton Rolen and Edward Flosi 
regarding Respondent’s inability to effect an arrest or engage in physical confrontations 
due to his orthopedic right elbow condition. 
 
After considering all of the evidence introduced, as well as arguments by the parties, the 
ALJ denied Respondent’s appeal. The ALJ found that Dr. Stearns' testimony was 
credible and consistent with the medical evidence. His opinion that Respondent is not 
substantially incapacitated from the performance of his usual duties as a Police Officer 
with the District is more persuasive than Dr. Bagwat's opinion. Dr. Stearns based his 
conclusions on the history provided by Respondent, the most recent physical 
examination of Respondent, his job description and his medical records, including the 
MRI of the right elbow taken on September 26, 2016. Most importantly, Dr. Stearns was 
credible and convincing in his unrebutted testimony that Respondent failed the specific 
test to confirm a diagnosis of lateral epicondylitis. 
 
The ALJ concluded that Respondent is not eligible for industrial disability retirement. 
 
For all the above reasons, staff argues that the Proposed Decision be adopted by the 
Board. 
 
November 20, 2019 

       
AUSTA WAKILY 
Senior Attorney 
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