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ATTACHMENT A

BOARD OF ADMINISTRATION

CALIFORNIA PUBLIC EMPLOYEES* RETIREMENT SYSTEM

In the Matter of the Appeal Regarding the
Rnal Compensation Calculation of

MARK L WHEELER.

Respondent,

and

LOS ANGELES COUNTY.

Respondent

In the Matter of the Appeal Regarding the
Rnal Compensation Calculation of

THOMAS R.VALDE2:,

Respondent

and

LOS ANGELES COUNTY.

Respondent

In the Matter of the Appeal Regarding the
Rnal Compensation Calculation of

JOHN M. LOPEZ,

Respondent

and

LOS ANGELES COUNTY.

Respondent

AGENCY CASE NO.: 2016-1073

OAH NO.: 2017100516 (LEAD)

FINAL DECISION

AGENCY CASE NO.: 2017-0275

OAH NO.: 2017100518

AGENCY CASE NO.: 2017-0686

OAH NO.: 2017100520
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In the Matter of the Appeal Regarding the
Final Compensation Calculation of

LARRY BLACKWELl,

Respondent,

and

LOS ANGELES COUNTY,

Respondent

In the Matter of the App^l Regarding the
Final Compensation Calculation of

GARRY G.COHOE,

Respondent

and

SAN BERNARDINO COUNTY
TRANSPORTATION AUTHORITY,

Respondent

AGENCY CASE NO.: 2017-0986

OAH NO.: 2018020308

AGENCY CASE NO.: 2017-1217

OAH NO.: 2018020953

These consolidated matters were heard before the Board of Administration

of the Califomia Public Employees' Retirement System on February 20,2019, at

Sacramento, Califomia, pursuant to the Board's determination at its meeting on

November 15,2018, to decide the matter itself rather than adopt the Corrected

Proposed Decision of the Administrative Law Judge. After reviewing the entire

record and considering the arguments, the Board of Administration made the

following determination:

RESOLVED, that the Board of Administration of the Califomia Public

Employees' Retirement System hereby adopts Attachment B Final Decision
I

concerning the appeal of Mark L. Wheeler, Thomas R. Vatdez, John M. Lopez,

///
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Larry Blackwell, and Garry G. Cohoa; RESOLVED FURTHER that this Board Final

Decision shall be effective immediately upon the Board's adoption.

* * « * «

I hereby certify that on February 21,2019, the Board of Administration,

Califdmia Public Employees' Retirement System, made and adopted the foregoing

Resolution, and I certify further that the attached copy of the Administrative Law

Judge's Rnal Decision is a true copy of the Decision adopted by said Board of

Administration in said matter.

BOARD OF ADMiNiSTRATiON, CAUFORNIA
PUBLIC EMPLOYEES' RETIREMENT SYSTEM
MARGIE FROST
CHIEF EXECUTIVE OFFICER

Dated February 26,2019:
^ARAME^U

BY
DONNA RAMEm.UM
Deputy Executive Officer
Customer Services and Support

FINAL DECISION
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ATTACHMENT B

FINAL DECISION



BEFORE THE
BOARD OF ADMINISTRATION

CALIFORNIA PUBUC EMPLOYEES' RETIREMENT SYSTEM
STATE OF CAUFORNIA

MARKLWHEELERt

aitd

LOS ANOELES COUNTY,

THOMAS R.VALDEZ,

and

LOS ANCSLES COUNTY,

Final Ccmipaisation Calcttlatioii oE

JOHN M. LOPEZ,

LOS ANGELES COUNTY,

Case No. 2016-1073

OAHCa8eNo.2017]00SI6

Case No. 2017-0275

OAH Case No. 2017100518

Case No. 2017-0686

OAH Cese No. 2017100520



LARRY D. BLACKWELU

and

LOS ANGELES CX)UNTY,

QARRVaCDHOE,

Respondent,

and

SAN BERNARDINO TRANSPORTATION
AUTHORmr,

Case No. 2017-0966

OAK Case No. 2018020308

case No. 2017-1217

OAH Case No. 2018020953

FOiAL DECISION

The hearing In this matter Initially took place on April 11,2018, at Los Angeles*
California, before Jos^h D. Montoya, Admlnlstntive Law Judge (ALJX Office of
AdminlstRdlve Hearings. At the hearing before die ALJ> the California Public EmployeesT
Redrement System (CalPERS or PERS) wasiepresmt^ by John Shipley, Senior Attomsy*
and Respcmdents Mark L. Wheeler, John M. Lopez, Larry D. Blackwell, Gary 0. Cohoe and
Thomas Valdez (Respondents) were represented by Stqihen Silver and Ellzabedi S.
Touigeman, Luria, Stem, St Phalle fo Silver, P.C. However, Thomas Valdez did not

There was no appearance by the other Respondents, Los Angeles County (LA
County) or San Bernardino County Transportation Authority (SBCTA).



The record was held open for production of atranscript* and for briefing by the
parties. CalPERS' closing brief was received on June 4,2018, and is identified as exhibit
77. Respondents* dosing brief was received on June4,2018, and is Identified as exhibit C

Respondents submitted two binders containing material pertaining to legislative
history. The first binder is identified as exhibit D, and the second as exhibit E.

Reply briefo were submitted in a timely mannerly each party. CalPERS* wpfy brief
Is identifi^ as exhibit 78, and Respondents* rq>ly brief Is identified as exhibitF.

Thereafter, die AU ordered the record reopened so that he could hear argument ftom
counsel. A tel^honic hearing was held on July 26,2018.' The record was closed, and the
matter was submitted for decirion on July 26,2018.

The ALJ issued a Proposed Decision on August 28,2018. On September 11,2018, it

hearing mentioned above took place on June 26,2018, with that day as the submisston dat^
That was IneorriBct, as the telephonic hearing was held on Ju|y 26,2018, and the matter again
submitted on that date.

iwas

Cbmpensation-ConcuirDnt Retirement with County Retirement System,** creates a new ̂finltion

on<

RetiiementLawof 1937 (CBRL). Consequentty, the AU granted Respondents* appeals and found

provided to CalPERS by their lesgmctiye county rethementtystems, even though fiiose figmw^
contain items of psy that do not tpiality under the Public Employees* Retirement I.aw*s definitions

At its November 15,2018, mec^ the CalPERS Board of Administration Ooaid)
requested a Full Board Hearing on this case and on Pebniaiy 20,2019, the Beard conducted a Full

2019, hearing beftne the Board, Resptmdents wme rqnesented tty Attorney Stephen Sliver. John
Shipley, Senior Attom^, reprmemed CalPERS.

INTRODUCTION AND SUMMARY OF THE CASE

This case involves two statutory sriiemes fWftaining to retiremeiu tystems for public
employ^ The Public Employees* Retirement Law, Government CUde section20000 et seqn and

1

telephonicalty, and electronically recorded.



ii» Goun^ EmployBes RetiremaitLaw of1937, Oovemmeiit Codo section 31450 et seq..'

The Resfpoiutents were previously members of CalP^S, and each sub^itently became

CalPERS benefits must be ckteimined in this case*

This matter (a primarily a trial on the law, rather than on the fbcts. (Cf. Code Civ.
Proc., § 588.) That is, die bulk of tl» &cts are not diqaited-mai^ have been adpuiated to-but the

rignidcance of those fects Is veiy much indhqu^. The pa^es agree that CalPERS and the
two county retirement systems are reciprocal retirement ̂stems. Respondents assert that
when CalPERS calculates their CalPB^ letlremeiit payments it must make to them,.
CalPQRS most utilize their final compensation as calculated by dteir county retirement
Qfstems and reported to CalPERS; that is, the CERL*s roles must control. CalPERS asserts,
on the other hand, that when calculating final compensation, die PERL*s definidons for
compensadon (S^on 20630) and compensadon eamable (Secdon 20636) control, and that
some items of p^ made to R^ondents by their respecdve counQr employers do not qualiQr
as pearionable Income under the PERL and cannot te Included when detmmlning
Respondents* final compensadons, effectively reduring the retirement benedts that th^
might otherwise receive fbom CalPERS.

The issue dien becomes a question of which statute in the PERL controls how
'Vsompeasadon** and "compensadon eamable^ are defined for purposes of determining a
reciprocal member's retiremoit benefits. CalPERS asserts that S^dons 20630 and 20636

reciprocal members.

While the main part of the case pertains to which statutes define pmisionable income,
Respondent Cohoe, as a separate matter, claims that even if Secdon 20636 controls, the
coimpensatkm he received finom SBCTA in the form of Top of Range Merit pay should
qualify as I

and Valdez claim that the compensation foey received fi»m LA County in the form of
Longevity/Merit Bonus pay should qualify as pensionable income and be included in their

Issues

1. Should CalPERS apply the PERL'S definidons of "compensadon" and "compensadon
eamable" when calculating Respondents' redrement benefits, or does Secdon 2063S
provide an alternative definidon of "compensadon eamable" for purposes of reciprocal
members, including Respondents, requiring CalPERS to use the figures prodded by
redpiocal ̂stem's under die CBRL?

' All fbrdier statutory cltadons are to the Qovemment Code unless otherwise noted.
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2. Does Respondmts Wheeler and Valde^ Longevity/Merit Bonus pay qualify as
oompensatlon eamable under the PERL?

3. Does Respondent Cohoe's Top of Range Merit pi^ qualify as eompoiaation eamable
under the PERL?

The Parties andJurisdiction

1. (A) Respondent Larry D. Bladcwell (Blaokwell) established membership In
CaiPERS onDec^ber4,2000,thiou{^employmeat«dththeCityofTempleCity(Temple
Cify). Blackwell sqiarated fiom Temple Cify on or about July 9» 2002, but he remained a
membwofCalPERS.

CB) Blaekwell became an employee of the County ofLos Angeles on or about
Juty 10,2002, and he established membership In the Los Angeles County Employees'
Retiremeiit Association (LACERA). He was last employed with the Los Angeles County
Sheriffs Department as a lieutenant

(Q Bladcwell has reciprocity ii|^ fiur concurrent letliementwHh both
CalPERS and LACERA.

(D) Bladcwell signed an application fbrservlce retirement with a retirement
dateof January 31,2017. He has 1.714 years of sendee credit wlthCalPBlS.

(Q CalPERS received a R^iiemettt Salary Request form fiom LACERA
dmed February 13,2017, along with other documents pertaining to Blaclcwell's final average
ccmipensation. LACERA repcited as compensation several categories, including Pensionable

<F)

L^^norifipation of its determination, dong with infi>rmatlon about their appeal rights.
(O) Bladcwell filed a timdy appeal and thisproceeding ensued. CalPERS

filed a Statement of Issues (SOl), and Bladc^l submhted aKodce of Defense. All
met

2. (A) Respottctent JohnM.Lopozti-ope2}08iaDii8ttea roemoeisiup inv^rciw on
27,1982 through mnployment with the City of Alharobra (Alhambra). Lopez went

toworkfortheCityofDowney (Downey) on March 11,1984, and remained in the employ of
Downey dirough /tyril28,1994, and he remained a mmnber of CalPERS.

(B) Lopez became an employee of LA County oner about May 1,1994, and
he establldied membership in LAC^A at lhattime.

(Q
and LACERA.



(D) Lopeztookstepstoietiie beginning on August 8,2016,andheretii:ed
fiom service efifeetive September 17,2016, with 11.880 years of service credit with
CalPERS.

(E) CalPERS received a Retirement Salaiy Request form Ihmi LACERA
dated October 21,2016, with other documents pertaining to Lopez's final average
compensation. LACBRA rqimted as compensadon sev^ categories, inehtding Pensionable
Cafoteiia Plan, Pendonable Sick Buybadc, and Pensfonable Vamaion Buyback.

(P)
and concluded that th^ do not meet the definition of "compensation eamable" within the
meaning of the statutes and regulations that govern CalPERS. In January 2017, CalPERS
gave Lopez and LACERA notification of its determination, along wifii information about
their appeal rights.

((^ Lopez filed a timely appeal and this proceeding ensued. CalPERS fileda
SOl, and Lopez submitted a Notice of Defense. All jurisdicdonal requirmimnts have been
met

3. _ .
CalPERS effective December6,1978, through employment with the City of El Segundo ̂ 1
Segundo). Valdez remained in foe employ of El Segundo until August ̂  1982, and he then
entered into employment with the Ci^ of Inglcwood (Inglewood) on August 23,1982. Valdez
worked for Inglew^ until May 8,1986, remaining a member of CalPERS through that later
date.

(B) Valdez became an employee ofLA County on or about MtQf 9,1986, and
he established membership In LACERA at thattime.

(Q
and LACERA.

Valdezr^red fkom soviceeifemive March 31,2016, vdth 7.679 years of
service credit wifo CalPERS.

(B) CalPERS received a Retirement Salary Request form fiom LACERA on or
about March 21,2016, with other documents pertaining to Valdez's final average
compensation. LACE^ reported as compen^on several categories, including Pensionable
Cafetmia Plan, Pen'^onable Sick Buyback, and Pensionable Vacation Buyback.'

(F)

*1
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and concluded that they do not meet the deiinftton of *'compen^on eamable" whhln the
meaning ofthestatutea and legulatlons diatgovern CalPKtS. Further, CalPBRS was unable to
veri^ Ifcompmisation idmvdfied by LACERA as Pensionable Holiday Buyback, and certain

compensation. On July S, 2016, CalPBRS wrote Vaides and LACERA, giving them notice of

(G) In July 2016»ValdezfiIedatimely appeal. Thereafter, CalPBRS received
ftirther informadon from LA County and LACERA reding compensation. CalPERS

Further conununieations between CalPBRS and Valdez*s attorney ensued, which focused on
whether longevity pay was to be included in Valdoa*8 final compensation. On March 9,2017,
CalPERS gave notice to Valdez that longevity pay would not be Included inthecaleulafionof

(H) Valdezsought an appeal, and CalPERS filed a SOL Valdez then
submitted aNoticeof Defenim. This proceeding ensued, allJurisdlctionBl requirements

4. .
CalPERS effective Jttty 1,198 Uforough employment with the City ofLa HabraQ^Habra).
Wheeler remtdned employ^ Ity La Habra unfil July 1,200S, remaining a memb^ of
CalPERS throu^ that later date.

9) Wheeler became an employee ofLA County on or about July 1,2005, and
he established membership in LACERA at that time.

(Q
CalPERS and LACERA.

(P) Whe^retired fiomserviceeffecfive March 31,2016,with24.014years
of service credit with CalPERS.

CQ CalPERS received a Retirement Salary Reque^ form from LACERA on or
about March 21,2016, with c^er documents pertaining to Wheeler's final average
compensation. LACERA rqrorted as compensafion several categories^ including Pensionable
Cafeteria Plan, Penrionable Sick Boybaek, Pensionable Vaeafion Buyback, and
Longevhy/M^t Bonus pay.

00

meaning of thestatutes and regulafions that govern CalPERS. in June 2016, CalPERS gave
Wheeler and LACERA mnlffeatlon of its determination, along with information about their

(O) Wheelerfiledatimetyapp8al,whichledtoCaiPERSfilingaSOI.
Wheeler filed a notice of defense, and this proceeding ensued. Ail Jurisdietional requirements



have been met

5. (A) Re^ndent Qany O. Cohoe (Cohoe) establidied membeiship in CalPERS
effective July 6,1987, through employment with the City of Ontario (Ontario). Wheeler
remained employed by Ontario until August 1,1991. Cohoe then commenced employment
with the Cblifimila Department ofTiansportation (CalTtansX and he worked for CalTcans until
January 26,2093, remaining a member ofCaiPE^ throogh that later date.

CE) Cohoe became an employee of the County of San Bernaidino on or about
January 27,2003, and he established memboship in the San Bernardino County Employees*
RrnUement Association (SBCERA) at that time.

(C) Cohoe has reciprocity rights for concurrent retirement with bofo CalPERS
and SBCERA.

(D) Cohoe letiiedfiomserviceeffective January 7,2017, udth 15.682 years
of service credit with CalPERS.

(JES^ (CalPERS received a Retirement Salary Request form fiom SBCERA on
or about February 6,2017, widi other documents pertaining to Cohoe's final average
compmisatlon. SBCERA reported as compensation several categories of compmisation,
including Auto Allowance* Cell«Phone Contract, Casbout Admin-Eamable Comp, Cashout
Vac-Eamable C^mp, and Flex-Manual Pay.^

(P)
Jfoa

meaning of the statutes and reguladons that govern CalPE^. In April 2017, CalPERS gave

(O) Cohoere^ndedtotheApril20171etter,a8sertingrea8on8thatthe
compensation ritould remain in the calculation of his retirement b^efits. After forther
should be part of his filial compensatioa calculation, and that pay he had recmved 88 ̂op
of Range Merits pay was not eligible for inchirion into redrement benefit calculations.
This was communicated by a tetter dated June 3(^ 2017, addressed to Cohoe and SBCERA.

DJ) Cohoe filed a timety appeal, which led CalPERS to file a SOl. Cohoe filed
hi8ttodceofdefonse,aiMithispioceediiigen8ued. All jurisdletional requirements have been
met

6. Each ofthe five SOI's were signed byReneeOstrander in her capacity as

as at



Chief of CalPERS* Employer Account ManagementDivision.^

7. On October 11,2017» CalPERS moved to consolidate the S01*s pertaining to
Lopez, Valdez, and Wheeler for hearing* which motion was granted on Decemto 15,2017.
Thereafter* CalPERS moved to consolhlate the SCI's pertaining to Gohoe and Blachweil for

S. LA County was named as a respondent in the cases involving Blackwell, Lopez,
Valdez, and Wheeler* and it was served with the SOI's for those cases. Likewise, SBCTA
was named in foe action pertaining to Cohoe, and was served with the SOL Neither LA
County nor SBCTA appeared in this matter.

The Parties' Si^nrtatlon

9. Prlorto the hearing in this matter* the parties entered into a written stipulation.
(Exh. 74.) The salimit terms of the stipulation are sm out below, in theirentirety.

1.
>'ve

County Employees* Rethemeiit Association (LACHtA) and the San
Bernardino County BBjdpyees* ItettrMBent Association CSBCTOAX are
subject to foe Califimda Public Employees* Rethement Law (PERL).

Quaiifo as compensatkm eamhble under foe PQRL will be included in foe
a  A aO

used to determine a CalPERS rethement allowance.

2. In the past, CalPERS did wJt have an automated process to review
all resorted final salary inftHmadon provicted by Redprocal Rethement^^^^owev^^dlscovetyfoataied^
County Eraptoyee's Retiiement Law (CERL) Items of speclalcc^ei^on

.  that don*t(|^ity as compensatkm eamable under the PERL* CalPERS has

3. Recently, CalPQtS was made aware that Reciprocal Retirement
Systems were routinely treating Md reporting to CalProS as pensionable
IrtffffTrm nfni linal compensadon undwdie ̂ 0tL hems ofcwnpensadon
foatdid not quality as compensadon eamable under foe PERL.
Consequently, OilPHtS has dedicated addidona! resources to its
Compensadon Compliance Review Unit to ensure when using reciinocal
salary infom^on, onty compensadon foat qualifies as Gompeasadon
eatn^e tm^ the PERL is used in thecalcutedon of rediement benefits
for the CalPERS pordonof the reciprocal aHowanoe. CalPERS does fols by

*ln one Instance, another person signed foe SOl on Ostrander*8 behalf.

9



items provided as part of the FAC undorthe CERLto CalPBRS. In
addidon, GalPERS recently Issued a Cifcular Letter to address and inovlde

use

allowance.

4. With respect to Respondents Lopez; Va!dez» Wheeler and
Bladovell, the following items of compilation eamed hy those individuals
during their final cmnpensathm measurement period were reported to

earnable, and therefore final compensation, under tte CERL: Pensiomfole

under the CERL. However, for the sole purpose of fob consoticfoted hearhigi
CalPERS does not dilute t^ these He^rpiali^ as compensation eamable,
and therefore final compensatioii, under However, these itenw do
notqua
PERL

5.

nsa

perM were reported to CalPERS fay the San Bomud^ Coun^

Manual P^. GalPERS does not bacve indepemleiit knowledge as to whetter

However, these items do not qualify as eompenmtion eamable and/or final

Testhttot^C^SeredfyCalPERS

10. Jennifer Sandness testified on behalf of CalPERS. She has been employed there
irly 10 years, working for the lai

Division's compensation rmdew unit

II. hds* I - ,
LACERA and SBCERA to drterroine Respondents pensionable income are not deemed

Cohoe's payiate, asserting that he received a payrale that was above the maximum
amount on his employer's publicly available pay schedule.

12. Regarding Cohoe's pay, the information received fiom SBOBRA indicated he
was paid above the maximum amount of payiate set out on the publicly available pay

not be treated as pay rate. Further inquiry to SBCERA led to information to the effect that

ID



Cohoe*8 employer would sometimes pay employees in excess of the maximum poyiate based
on the employee's time at die top of die range and their performance. Ms. Sandness took
the posldon that under the PERL the excess amount could not be defined as a performance
bonus, and it did not me^tfae lequlrements of longevity pay. Ms. Sandness te^fied that the
PERL, and case law interpreting the PERL, requires that an itein of special compensation
meet die specific definldon of an item listed in California Code of R^ladons (CCRX dde
2, secdon 571 (CCR Section 571) to be pensionable. Ms. Sandness testified that CCR
S^on 571 contains a definition for "merit bonus," and separately a definition for
"longevity." Howevmr, Ms. Sandness testified that Respondent's Top of Range Merit pay
combines the requlien^t for both merit bonus and longevity, and tte law does not allow an
employer to combine two or more hems listed In CCR Secdon 571 to create an r^ortabie

Cohoe r^ved could not quality as gmyrate because It was not the normal monthly of
pay or base bay of Cohoe |^d to similarly situated membms. The Top of Range Merit pay
was not the normal monthly rate of pay or base pqy, but was pay that recognized Cohoe's
longevity and exeetlent pe^rmanee. Consequentty, Ms. Sandness testified that it did not
quality as payrate, as that term is defined in Section 20636.

13. Ms. Sandness also testified that Re^tmdent Wheeler and Valdez's longevity

,  at

shnlim to RMpondent Cohoe's Top of Range Merit pity, die law does not allow an employer
to combine two or more items listed in CCR Secdon 571 to create a r^rtable item ofspecial
compensation. Because LA County's longevity bonus combines longevity, being on the top

of asalaiy range ft>r a position, and pertbrmance, it Is not recogitized on die exclusive list
fi>r reportable items of ̂leeiai compensation found in CCR Section 571.

14. Ms. Sandness confirmed that Ibr many years CalPERS accepted as the final
compensation variable in computing the pension benefits the compensation forwarded to it
by the reciprocal county retirement ̂stero^ howevw, Ms. Sandness testified that if
CaiPERS became aware of an instance where a recipioeal county retirement system
lepmted compensation that did not quality under the PERL, CaiPERS took rteps to ensure
that the reciprocal member's final compoisation was calcubled to include only pensionable
compensation as defined by the PERL. Ms. Sandness testified that in these instances

the definitions of compensation and compensation eamable found in Sections 20630 and
20636 of the PERL.

Testimony of fhsspondma Cohoe

pity, which was on botii longevity and pmformance, which Is why his pay was b excess
oftte payrate fotedcn SBCTA's pubUcty available pay schedule for his position. He

11



Other Manors

16. Respondent Cohoe's sataiy was set out on an SBCTA doeumoit entitled
"Annual Salaiy Range by Class Titte** for the fiscal year2016-2017, effootlve July 1,2016.
(Ex. 68.) He, along whh six ofhw employees, was in salary range 40. It had a minimum pay
of $116,871, a mid-point pc^ of $146,088, and a maximum pay of $176,306 per year. The
Salaiy Schedule notes that "Salary Ranges may be atUusted, as approved, by the Board of
Dbei^is.'' A fourth category, entitled '^op of Range Merir set the salary at $192,837. It
should be noted that every p^on listed, fiom recqitionist (the lowest paid) to the Depu^
Executive Director (bluest) had a Top of Range Merit category on the pay schedule. A
double asterisk und^ the c^egory "Top of Range Merits* led to a footnote that stated:
"Poli^ 10107 outiines authority of the Executive Director to approve Top of Range
advancment for stalf at top of range for three years based on p^onnance.** Policy
10107.VniJ>. Top of Range provides "Employees vAto have been at or over the maximum
ofthdr salary ran^ for 36 montiis or more adll become eligible for advancement based
upon work performance and supervisor's recommendation (Refer to Poll^ 10115). Such
advancemiuit must be ̂proved by the Executive Director and may not exceed 5% in any
year. At no time shall admcement exceed more than 10% above the maximum oftiie
employee's salary range assignment"

17. Respmulents Wheelm' and Valdez each received compensation that was
r^rted to CalPQEtS as a longevity bonus. Los Angeles County Code of Ordinance 6.10.100
provides the eligibility requirements for receiving the "longevity bonus." To be eligible for
the "longevity bons8»" Respondents Wheeler and Valdez had to complete "at least 10 years
of aggregate service in sutdi position" and also be "on tiie top st^ ofthe salary range of such
position." (LA County Ordinance 6.10.100.A.1.) In additimi. Respondents Wheeler wd
Valdez could onty receive the "bonu8...i9on dqmrtmental certification that the employee s
performance Is 'competent' or better. (LA County Ordinance 6.10.100.C.)

LEGAL CONCLUSIONS AND DISCUSSION

On Reciprocity

1. The parties'agreement that the county systems are In reciprocity witiiCalPERS
on its own does little to advance the analysis, eqrecially when CalPERS argues^ the rtatute

"compensation" and "compensation eamabltf' finr reciprocal members such as Respondents.
Statutes pertinent to reciprocity are found in the PERL and in the CERL.

2. "Under PERS, leciptoclty is governed by Government Code title 2, division 5,
part 3, chapter 3, article S.T (Khanv. Los Angeles Oty&niOqyees'Retiremeia^em (2010)
187 Cal.App.4th 98,109.) Included among the PERS reciprocity statutes is section 20351.

3, Section 20351, found in the aforementioned portion of the Government Code,

The provisions of tills part mctending nghts tt> a member of tills system, or
subje^g him or luvto any limitation by reason of his or her

12



membership in a county retirement ̂ stem, shall apply in like manner
and under like conditions to a membv of this ̂ stem by reason of his or

(commendi^ with Sectlmi 45300) of Division 5 of Title 4 with respect
to ̂ ich an ordinance complying widt Section 45310.5 has been filed
with and aocqited by the board or by reason of his or her membership in
a retirement system established by or pursuant to the charter of a or

sy^m, in the opinkm of the bmud, provides a similar modification of
rights and benefits because of membership In thb* qfstem and whh
respectto which die govemhig body of the city» city and county or public
agen^ and the board have entered into agreement pursuant to this
section. An agreement under this secdon shall provide that the governing
body shall modity its rethement system to conform to any amendments
to this part afie^g a member's right because of membeishty in a county

section as tim board deems appropriate. This section shall apply only to a
*  la

after die effbcdve date spedfied in the agreement However, proWdons

entry ii
the board.

4. Secdon 20353 states:

diose agreements a^ established reciprocity to well as with reqiectto

^stem pursuant to Secdon2035t

5. Govemment Godesecdon 31380. partoftheCERL, states theleglslatlve intent

The provisions of this ardcie are intended to encourage career public
service by grandng reciprocal redrement benefits to members who are
en^ed to r^irement rights mr benefits ftmn two or more retiremwt
^sterns establldied under dils chapter or ftom a redrement aifstem
establidied under this chapter and the Public Employees* Redrement
System, the State Teachers* Redremeat System, or a redrement system of

13



the Public Emplcyees' Rietimneiit System subject to the conditions of
section 31840^ and to delineate the financial obligations of each i^ystem
and related politlcai entity so that no system or political entity shall be
liable for more than it8just:financial obligation.

Coa^pensation

6. (A) The PERL and the CBRL each have their own definitimis of the

(B) '^Compensation'* within the PERL is defined at section 20630, and
"compensation eamable** is defined at section 20636. However, "compensation eamabie" is
also defined at sections 20636.1,20637,20638, and 20639.

(C) Within the CERL, corapoisatlon is defined at section31460. Several
statutes define compensation eamable, depmiding on the circumstances; these include
8ecUott831461,3l46Ll,31461.2,3146U,3146U,31461.45,andsecfion3l46.1.6.

7. Sectbn 20630 defines "compensation'* as follows:

(a) As used in this part, "compensation** means the remuneration paid
out of fimds controlled by the employer in payment for foe member's
services performed during normal woridng hours or for time during
which the member Is excused fiom work because of any of foe
following:
(l)Holldctys.

Sick leave.

(3) Industrial disability leave, during wfaidi, benefits are payable
pursuant to Sections 4800 and 4850 of foe Labm Code, Atficle 4
(commencing with Section 19869) of Chapter 2.5 of Part 2.6, or
Sectbn 44043 or 87042 offoe Education Code.
(4) Vacation.

Compensatory timeoff.
(Q Leave of absence.

id^ty the pay period in which foe compensatioa was earned regardless
ofwhen reported or paid. Ccmpensaticn riiall be reported in accordance
wifo Section 20636 and shall not exceed compensation eamable, as
defiimd in Section 20636.

8. The CERL definition of compenmtion, found in section 31460,states:

"Compensation" means foe remuneration paid In cash out of county or
district fond^ plus any amount deducted fom a member's wages for

Chapter 8 (commencing with Section 18310) of Part 1 of Division 5 of

14
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Title 2 or pursuant to Article I.I (commencing with Section 53212) of
Chapter 2 of Part 1 of Division 2 of Title 5, but does not include the
mon^aty valpe of board* lodging* ftiel* laundry, or other advantages
fumbled to a member.

9. Section 20S36 defines ''compensation eamable** and provides In
part:

(a)"<
spBclal c^pensation of the member* as defined by subdivisions (b)*
(cX and ̂  and as limited by Section 21752.5.

(b)(1) "Payrate" means the normal monthly rate ofpay or base pay
ofdm member paid in ca^ to similarly dtufded members ofthe 8am<
group or class of employment fbr slices rendered on a ftill^thne

schedules. "Pi^rate*** fbr a member who Is not In a group or class,
means the monibly rate of pt^ or base pay of the member, paid in

rendered on a fiiU-time basis during normal working hoins, subject to

(2) Tayrate" shall include an amount deducted ftom a member's
salary ̂  any of the Ibllowing:

(A) Participation in a rtefened compensation plan.

(B) ̂ymentforparficipatkminaretiiementplanthatmeetstlm

(Q
thei
Code.

(P) Participation in a flexible bermfits program.

(?)
bast
the absence.

(4) ^ ,
based mi fite compensatkm eamable by him or her in the position first

(c)(1)

15



(2)
a

». Ifan

atkmshi

be limited to that whkh the bcwAl deteimlnea is leoeived by similariy

8ubdivi^oii(e).

(3)

identify the piy period in wimli tite qiectal oompensattoii was
eanmd.

(4) . . .
nonnal contribudmis paid todie boaid fay tfte enmitoyer, on b^ialf of
the memlmr and pursuant to Section 20^1, if the employer's labor

(5)

i;

(d) llmboaidshallpfomulgateiesula^^dellneatBinofe ̂

as li^ in this section. A unifonnaliowancei the monetary of
emi

applicable to dm employee under Seedon 201 et seq* of tide 29 of the

(7)

(A) Final setdement pay.

(B)
nor

(Q

16



(d) Notwithstanding any other piovision of iaw^payiate and special
Goa]peDsali(mseIteduie8»oidlnffiMe8, or shnUardo^e^ shall be
public records available fbr public scrutiny.

(e)(l} As used In this part, "0(oup or class ofemptoymeiit" means a
numb^of employees considned together because share
slmllarides Injob dudes, wodclocatioiiycolleetive bargaining unit, or
otte logical worfc-relat^ gr
consider^ a group or class.

(2) Increases In compens8d(meaiiuible granted to an I

average increase In compensadoa eamable during the same period
repoit^l:y the employer fiv ail employees who are In die same

(0 A8U8edinthispart,'*flnal8^t{em6ntpay"mean8payorcash

eamable, that are granted or awarded to a member In connection with,
or In andcipadon of, a separsdonfiEom employment Theboard^I
promulgate reguladons that delineate nuae specidcatly what
consdtutesdnal element pay.

10. CCRSecdonS71 delineates more specifically and exclusively what consdtutea

(a)

and school employers thatmustbe r^ioitedtoCaireRS Iftheyare
Gontained in a written labor poli^ or agremnmit:

(I)INCENTIVEPAY

Boms—< ,
as "annual perfbimance bomT iaid *^erltpay. If fnovlded only

ftom final corapensadon as "final settlmnent pay. A program or

objectives.

17



Longevity Pay • Additioiml compensation to employees who have
been with an eiiq[dpyer, or in a s^ifiedjob c!a88ifi(»tion> for a

11. ''Final Compensation'* for reclpiocal members is separately deiined in
the PERL (Section 20d38) and the CERL (Section 31835).

-  Section 20638, omaamed In the PERL, states, in peitlnentpart:

12-or

36-month period of as a member of a county letbement ̂stem shall be

retirement.

Section 31835, contained in the CSRL, stales in pertinent part:

The average compensation during aity period of service as a member of
,ai

RetiiententS^^m or Judses^ RiBtirmnent^ystmn IL a member ofa
letuement ̂stem established under diis chigrter in another county, a
member of the State Teachos^ Reiitement System, or a member ofa
rrtiremeot ̂ stem ofany other public agpnqr of tl» state that has
establldied reciprocity widi the Public Enqiloyeefif Retirement System

752234, whichever Is api^leable, by a member for iniiposes of
cmninifoig final cmnpmisathm for diat member provided IQ...[9]

(b) He or ̂  retires Goncunently under both ̂sterns ami Is credited with

of^cHon 20351

12. Respondents argue that secdon 20351, cited by CalPERS In delermhMtlon
letters and the SOPs, does not control in diis case. They point out that CaiPBRS did not

retirement systemsauthoiized by 8ection453C0et8eq. While all ofthe statute Is not quoted
below, the prntlon referenced by Respondents states:

The provisions of this part extending ri^ to a member of this system,

18



or subjecting him or herto any limitation by reason of his or her
membership In a county retlremmit system, shall apply In like manner
and under like conditions to a memto of this sy^em byreason of his or

(commencing with Secdon 45300) of Division 5 of Title 4 udth nspeet
to which an ordinance complying with Section 45310^ has been filed
with and accepted Ity the hoard or by reason of his or her membership m
aretirement system established Ity or pursuant to the charter ofa city or
city and county or by any odier public agen^ ofthls state and that

respect to which the governing botty of the dty, city and county or public
agency c

s^on..

13.

Respondents are mistaken. Section 20351 Is applicable In this matter because it provides that
dtles and counties may miter into re^ioeal agreements vdtii PERSt provided tiiat th^ ̂ e
CalPERS the sanre reciprocity It gtyes them. (iShon V. Iceilngeies
RBiirmem^iern (2010) 187 CaLApp.4lh 98,109.) Ckmse^uently, Section 20351 is

with CalPERS, provided these county systems give CalPERS the same reciprocal rights.

Store Dedsis andRelevant Case Law

14. Under the doctrine of stare declsls, **all tribunals exercising inferior
jurlsdietimi are required to follow decisions of courts exerclring superior jurisdiction.^ (dn/o
JSgidty Sales, Inc. v. Superior Court (1962) 57 Cal.2d 450,455.)

15. 7heCiaatttdkpped\aSmsmy.BotrdofRmreauMofFlresnoCmm^&n^ayees*
RdtrmaUAan..^\\) 1980dJ\^dthl35S(6USbfo»)lsdire(ntyonpofettDtl»|nhnatyh^

• —- —

was tasked with ttoerminuig whether the Fresno County Employees* RethementAssocialloa's Board

Qovenunent Code definitioa of *Gompeasathai* used by PCBRAm; instead, whether the Board must
iTO tl» diflfaeat dofudtkm of"compmisatlon* established by the letirwnent plan of San Luis Obispo
County.** (/d. at 1358.) InSiltifeifln, the rectyrocal rnwnber^lllrnan) was attempting to force FCERA

Income was two ayatems because tiieanMWint San

FCERA*8S

FCERA was leqitifed to use the figure supplied by S1XX7T. (fiL at 1363.)
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Tte Court ofAppeal fleeted StWman's aisumeiit that Seetloa 31835 created a new defittftlonof
*%nal c<mipeii8ati(m** that must be used fay FCERA when calculating StUlman'a letiiement benefits.
(ibiSi) In Adifonor, the Couitfettiid that the XERL defines'compensation,* 'compensation eainable*
and 'final compen^on.' The definitions buUd t^ion ea^ other, with final compensation ultiroately
piovidbig the basis ftr calculation t^r^iiemeat benefits.** (fi/. at 1361.)

The Court of Appeal recognized that *1inal compensation" looks to the time when the compensation
was earned, and does not estaUisb conqwnsation eainable. (fd at 1352.) In AdhmBi, the Court finind
Am Sectlcm 31835 did not redefina "corapeosation** or "compaiffition eamable** for the purpose of
calculatingirnlremeirt benefhs fbraCERLenplQyee who has been employed by anon-CERL
lecqnocal enqployer.(fi/. at 1363.) The Court that the'VAvious purpose ofsection 31835 is to
modUy, under some cfaeumstances, the tempoial Ifanhatioa ofsection 31462.1** wfdcb *tieiniits the
emph^ Co select the year of compensation to be used as the basis for retirement calculation^ but
hnpUedly limits that year to one di^whidi the employee was working fbr the employer that is
pioWdhigtheretiiemcirt benefit $ection31835, when applicable^ allows the aivloyee to selecta
diflBIelrtyea^ a year durfng which the employee was wcdcing fbr a different Omt ledpiocal)
employer. And that is all it does.** (&f. at 1363.)

to fee Court cwtcluded that Secthm31835'•does nm change fee statutwy definition ofe^
'conqiwsation* or •fiwl canpensatioit* both of whteh provide the bedrock feuiMtotton upon wMch
imhement benefits are calcufaled. Noncompensatitm does not become compensation Just because it is
paid fay a reciprocal emptoyer.** (b/. at 1363.)

16. The Court of Appeal in IKCbrto v. Onaay<^!49nter^QXi\T) 12 CaUpp.5A468
analyzed whether a CalPERS member was entitled to toclude a longevity performance sdp^ as
pensionable tgseeial compensation under the PERL. Essentialty, the longevity perfcrnianw stip^
corabmed two separate items of ̂lal compensation that are allowed under the PERL: longevity
ptty and bonus. (See Relation STKaKl)*)

The Court to i)iCbHb found thm ••onty those items ofcompensation expressly identified to action
57l,8ubdivWon(a)constltiitespeclalcompens8lionthatmustboiepoitedtD^PHtS^
fcchided fa CelPERS calculation of ietiieii»nt benefits.** (IWCarto.«g»w^ l2Cal.App.5lhat483.)
Tte Court fa I)iCtoto found'•pS to midlsputed that a tengevity perfofinance stipend or bonw was
not facludedfalhesectitm571,siibdivi8ion(a) list ofqualltytog items of y^lcomp^
Moreover, there is noth^ in the langw ofsection 571 or Coverninent Code s«^ 20636 that
indicates diat the Board of Admiitfstraticn affirmatively determined that a form of Incentive pay
combiningIon^typayandbonuspoycon8tltiites8pcctolcompeiisatlon.^aiat4W.)
Consetpiently/the Court in JWGarto held that 'Vmnstruing secdon 57l^to ^
employer to combine two items ofspetM compcnsadim listed In section 571, subdivision (a) to
Rmn another item ofspecial compensation wouW not be consistentpurpose ofsection 571 and Its authorizing statute* Goveimnent Code section 20636. (iaat485.)

fesim !:Sectton20a8Doe8NolPn^deJlnAUernailveDe/UitthnrfCompeitsalhnor
Coa^emtOUm EamMefir JMproctd MeaAers and AU Pensionable Jneom For Jteelprmil
Members Qftal» Under dm PEPL'sDtfiddmmf^CampensatlonandQtmpensatHm
Eamtdde

17. Rwponila«t«' primaiy argument Utto Section 20638 pwvfcteg an altemativ*
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the Respondents. However, the Court in SnUman rejected this argument while analyzing a
statute analogous and nearly identical to Section 20d38, and SHUman is binding prmdent for
this issue. Recl|»ocity only allows a member to utilize a time period, for purposes of
d^erminittg their final compensation pmriod, during which they work with a non-CalPBRS
employer, so long as certain requirements are met Section 20^8, as did Section 31835,
modifies the temporal limitation contained in the PQtL for purposes of determining the
member's final compensation period. This limitation generally requires that a CalPERS
member's final compensation period be during a peri^ of time they were actively employed
witii an mnplpyertl^ provides benefits through CalPERS. Section 2(hi38 allows reciprocal
members to use as their final compensation p^od a 12 or 36-month period for which th^
worked for an employer covered by a redpiocal system. The Court's holding in Stfllmm
requires a finding that compen«ition earned by a reciprocal member does not become
pensionable income under the PERL, for purposes of calculating CalPERS benefits, simply
because It is treated as pensionable compensation undar the CBRL, or any other public
retirement ̂ stem that has entered into a rec^n^'^tcal agreement with CalPERS.

18. Finally, Stillman decisively ejected the analysis in Block v. Orange County
161 Cal.App.4th 1297 because that case dealt with

entirely different issues. {Sttttmm, sigtrOf 198 Cal.App.4 th at 1363-1364.) Furthermore, as
Stillman higfali^ts, the Court's ruling In Block docs not actually support Respondents'

at 1364.) The Court in Efodb did not analyze whether reciprociQr impacts a reciprocal
system's ability to Independently calculate final compensation for purposes of determining

recognized that Block's final compensation amounts differed between CalPERS ($6,793.42)
and OCERA ̂,021.15). {Ibid.) Consequently, the only reasonable infbrence fifom the
Court's decision Is that each ̂ stem was allowed to independently determine Block's
"average monthly compensation" and arrived at dlfibrent figures, with CalPERS' amount
being less that the amount calculated by OCERA under the CERL. (Ibid,)

Isstm2:BespondBfasWkeekrandViddBs'sUm8B^rbyniierttBomisPqyDoesNotQtttd^as

19.

20636, as ivell as CCR Section 571. determines what qualifies as pensionable income for foeir
CalPERS r^iement benefits, these payments should qualiQr. As discussed above, to qualify as

20636, as well as CCR Smnion 571. To receive Longevity/Merit Bonus pay. Respondents
Wheder Valdez had to qualify under LA Counfy Ordinance 6.10.100. The "longevity
bonus" combines components of longevify (10 years In a position), being at the top 8tq» of a
salary ranges and molt The definition of lionus" In CCR Section 571(a) contains no
requirment regarding longevity and/or being at the top step of a salary range. Likewise, tiie
definition of "longm^ in CCR Section 571(a) does not contain a requirement for being at the
top step of a salary imige andfor merit Essentially, "longevity bonu^" as defined by LA County
Ordinance 6.10.100 combines three items of special compensation and does not meet the
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definition of any of the specific items listed in CCR Section 571. The Court of Appeal expressly
ruled that the PERL does not allow an employer to combine two or more Items of special
compensation listed in CCR Section 571 to form an allowable item. (See l^Carh, supra, 12
CaLApp^th at485.)XlfCarfo8ddie8sedanearly identical item of pay, compemation based on
both longevity and merit, and ruled it does not quality as penrionable income under the PERL.

' Requmdents* argument that an Administrative Law Judge is not bound by the Court's holding
in IHOtrh is rejected. As discussed above^ under the doctrine of stare decisis, "all tribunals
exercising inferior Juii^Ucfion are required to follow decisions of courts exercising superior
Jurisdiction, (dttfo Equl^ Sales, hte. v. Agarfor Cotfrt (1962) 57 Ca].2d 450,455.) For these
reasons. Respondents Wheeler and Valde^s request to htciu^ compensation in the fimn of a
Longevity/Merit Bonus as pensionable income must be rejected.

Issue 3: Respoudera Cokoe's Top ofRans^MaitPey Does Not as Compensation Eantable
IMerdmPERL

20. Respondent Cohoe lecdved Top of Range Merit pay as a result of being at fee

based on Respondent Cohoe's superior work performance. Essenfially, fee Top of Range
Merit piy was based on combiifeig longevity, being at fee tcq) of a sidaiy range, and merit
As discussed in paragraph 18, above, fee law does not allow an employer to combine two or
more Items of special compensation listed In CCR Section 571 to form an allowable item.
(See DKMo, Jigww 12 Cal.App.5th at 485.) Therefore, to quality as pensionable incom^
Top ofRange Merit pay must meet a definition ofa specific item listed in CCR Section 571.
It does not Consequmitly, Top of Range Merit pay does not quality as an item of

21. Respondent Cohoe argued, alternatively, that fee Top ofRange Merit pay
or

base pqy of a member paid in cash to rimilariy situated membtts of fee same group or class
on

performing his duties was $166,871-175,306. Top ofRange Merit pity Is not p^ for (^hoe
normally performing his duties on a foil-time basis. It is pay based on Cohoe being at the top

supervisor. This is supported by fee definifion of Top ofRange Merit pay. It makes dew
that there is atop of salary range (maximum payiate) and feat Top ofRange Merit pay is pay
in excess of this amount. In addition, fee evidence showed Cohoe received Top of toge
Merit p^ in excess of those memben who were in his gioiq> or class. Cohoe received Top

Ctfeoe's group received a 10% Top ofRange Merit pay increase. Secfion 206360>) limits
pityiateto Gompensarion paid to similarly situated members of agroup or clas8.^e feel

for

denying his request to deem bis Top ofRange Merit pay as reportable payrate.
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ORDER

The Board» after considering the entire record as wall as oral argument of counsel,
denies the appeals of Mark L. Wheeler, Thomas R. Valdez, John M. Lopez, Larry
Bladcwell, and (toy 0. Gohoe. CalPERS properly excluded compensation paid to

eamable under the PERL.

PelHiiaiy21,2019
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