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Re: In the Matter of Reinstatement from Disability Retirement of ST ACEY L. VANLENTE, 
Respondent, and CALIFORNIA STATE UNIVERSITY CHANCELLOR'S OFFICE, Respondent 
REQUEST TO DESIGNATE DECISION AS PRECEDENTIAL DECISION 

Dear Ms. Swedensky: 

Respondent Stacey V anlente, through this office, requests the Board designate the attached 
decision as precedent. The Proposed Decision contains a cogent description of the burden of proof in 
matters seeking reinstatement from disability retirement. The decision emphasizes in making the 
determination of reinstatement from disability the importance of consideration of actual job duties. 

In the Legal Conclusions the proposed decision cites to Precedential Decision 99-03,as 
support for its findings. Decision 99-03, does contain a statement of applicable law, but finds the 
employee capable of returning to work and therefore, not entitled to continued disability retirement. 
The precedential decision is therefore, inapposite. More importan tly, the proposed decision cites to 
Lillian F. v. Superior Court, ( 1980) 160 Ca1.App.3d 314, 320, as support for the applicable 
preponderance of evidence standard necessary to establish the discontinuance of incapacity. The 
proposed decision finds the employee incapable of performing her usual duties and provides future 
litigants and decision makers with a clear statement of applicable law and the standard that applies co 
the burden of proof. 

We seek to establish this decision as a precedential decision based upon the clear statement of 
law and the ci ration to legal authority as to the burdens of proof and the level of proof necessary to 
establish reinstatement from disability retirement. 

Encl. Proposed Decision 
cc .. R. Coffey, Esq. 

S. Vanlente

Respectfully submitted, 

L · \\ t�\ �-z__\ \. �! . 
:\_,/ 

Ellen Mendelson/Attorn y for Stacey Vanlente 

-------------------------· .. ····----
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BEFORE THE

BOARD OF ADMTHISTRATTON
CALIFORKU PUBLIC EMFl^OYEES^ RETIREMENT SYSTEM

state OF CALIFORNIA

In the Matter of she Irsvc-iuniar}' RcinsiaienreRt
from Disability Retirement cf:

stachy l. van LENTE,

2nd

Respondent,

CALIFORKLV STATF. UNIVERSITY
CHANCELLOR'S OrFICE.

ResocndenL

Case No. 2013-0390

OAHKo. 20IS061036

PROPOSED OECISJON

.Administrative Law Judge Coren D. Wong, OfHce of AdtRinistradvc Hearings, Siaie
of Califamia. heard this matter on December 12.2018. in SactamcntD. California.

Roxy J. Coffey. Senior Altomey. rcpresenrcd the CaJifcroia Public Employees'
RcUfcmcni System (CalPERS).

AUorney Ellen Mcndeisoriof the Law Oflicc of Hilcn Mendelson, P.O., rcpnE^ntcd
respondent Stacy L. Van Ler.ic. who was preseni throughout the heaflag.

There vvos do appearance by or on 'ochaif of respondent Caiifomra State UnivsrsitN*
Chancciior's Office, its default was entered, and Ihl^ rno:r«r p.'oceedcd as a default
proceeding ug;unst that respondent pursuant to Gow.Tvmani Cede section 11520.

Evidence w.as received, a.nd[ tl^c record was kept open In receive an .Amended .''roof of
Service shnwing service of the juxisdiclionai documents an rcsponde.nt California State
University Chancellor's OlTicc by cenilred mail. Tec .Amended Proof of Service is marked
as Exhibit. Sa, ond is admitted tor jurisdictional puipcses only. T.he record was closed, and
the matter \v,ns submitted tor decision on December 21,20IS.

C * JYsMlA r J?UC
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summary

OilPERS^s decision lo haw Ms. Van Lenie bivglunlaiiiy reinstated to her fontter
pasitioR as s System Analyst with lespondcni California Slate University Chancellor's Office
is based solely on the medical opinion of Robert Ansel, M,D. When all the medical evidence
is cozaderrd. Dr. Ansel's conflicting medical report and heaiing tcstiinoigr'did not coastimre
persuasive medical evidence that Ms. Van Leste is no longer substantially incapBcitatod for
the perfbrmancc of her former job duties due lo a ncurolo^col (headaches) conation.
Therefore, her appeal fixMH CalPERS's detenniiiaiion that she is no longer substanbally
hicajwhated and should be involuntarily reinstated to her foaoer position as a System
Analyst should be granted.

FACTUAL FINDINGS

Pfocedaral Background

1. Oo July 17,2013, Ma. Van Lente signed a Disabili^ Retirement Election
Applicalion seeking a disability retircnlcnt, wfaich CalPERS received the fbilowing week.
She identified her specific disability as ''severe, debilitating migraines.'^ She explained she
has s^ered raigraatxrs ''since childhood," but they worsened a^ she was in a car accklent
In June 2D07. She described her migiaines as being of an ""uidCDown orighu" but stated "both
parents aitd grandparents suffered" migraines. She also stated her migiaines affect her ability
to work because they render ber finable to concentrate,** and require her to "take many
breaks, go home early & call in sick, miss deadlines."

2. On September24,2014. CalPERS sent Ms. Van Lcntc a tetter appro^ng her
3|^ication for a disability reiixexaeat because "you have been found substantidly
ininpactialed from the performance of your usu^ job duties as a System Analyst with foe
Califonua Stale Utuversi^ OsaRccIlor's Oflioc. trased upon your neurological (headaches)
concfiiion." The letter advised:

You cannot be employed as an active meizibcr any longer in
your former position without bcii^ rranstatcd from leicrcmcnL
You be reexamined periodically to detenmne your
qualification for reinsJatcmeol if you are under the minimum

for service rcdrcment Reinstatement to your former or
other positions requires prior clearance by CalPERS. Upon
request for rcinstatemect, the ctnployer is contacted and
requested to provide a duty statement forthe position available.
CalPERS win utilize the duty statement and medical
information piovided to dctenniQe if you qualify for
reinstatement. CalPERS docs not detcxxnine requests for
reasonable accommodation. If you believe you can perform in a
position or schedule ufoich would be a reasonable



Jan 2219,01:38p Mendelson Law Office 14155888200 p.5

acoonmuxlattoa to your disability^ that matter is resolved
bcnvoctt you and your eo^yer.

3. On July 19,2017, CalPERS notified Ms. Van Lentc that her **disabi]ity
retirctncnt benefits ore currendy umier icvunv to deienaine ifyou contiaue to meet the
qoalificatiorts to receive disability retiremcfiZ bexefits pursuant to Govetnmieot Code section
21192.** Seven monlhs later. CalPERS notified M&. Van. Lentc that it had comptesed its
review, which included a review of "reports prepared by Robert Ansel, M.D. and Nicklesfa
Thakur, D.O." Based on those rqwrts, CalPERS detennined that Ms. Van Lenle is **no
longer substantially incapacitated from the performance of [her] job duties as a System
Analyst with California Slate University Chancellor*^Office due to [her] neurological
(headaches) condition,** and that she be reinstated to [her] former position.**

4. Ms. Van Lentc timely appealed C&iP£RS*s deternxinatiQn, On June 25,201S.
Anthony Suinc, Chief of die Benefit Sennces Division of CalPERS^ signed the Accusation
seeking a deteminatioR of whether Ms. Van Lente is sobstantialiy incapacitated for the
peffoonance of her fonncr job duties smd whedier she should be rdnsiated to her former
posidon.

Usuel Dutks of a System Anafysf

5. The Position Desciipdon for a System Analyst with the California State
Unt vcrsi^ Chancsllor*s Office dc^bes the purpo<ie of the position as follows:

As a sulgccr matter esqpert of the [Centers for Medicare and
Medicaid Services] lAbcr Cost E^stiibulion. this position is
responsible for completion of system anaiyasi. planning, deagit
documenliition aikd tesdng for the Orade/PeopleSofi HCM 8.9
application. This complex pn^ect enconqNSses applicadoii
support and upgrade acdvifies for 23 campuses and the CSU
Chancc!lor*5 office, as well as inicgraiion with other foird-par^
and/or internal systems.

6. The Position Description provides the foUowing list of tasks or duties for the
postfion:

» Provide fonctional analysis and soludcns for the Labor Cost
Distribution SME (Subject Matter Expert) team uiilizicg third
party sollwaie query language tools. Woik with other SME
teams to tinder^and and address issues that may have cross
modnlc in^xurt.

* Provide functional support for the Labor Cost Distribution
module of the CSU*s Ocacle/PeopleSoft HCM applicatioiu
including customi2alions, upgrades, updates & fixes,
specifications, etc. This includes identifying requirements for
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system c<»ifi]>uEaiion and enhancetnenis, participating ia the
development of time &. cost estimates for proposed
cxistomizations, upgrades or other project activi^, appiication
testing and coordinating discossioos with KUG <HR User
Group) and HUG Sub^conuniUccs leading to consensus on
enhanced buaneSS processes and best piacticxs.

• Develop test scripts to be used in testing Basdioe Releases
and CSU customizatfons.

• Coivdiict application tcstir^ (at all levels; unit, system and
imegration) to ensure quality end staxtdards an: nveL

• Produce deliverables to ensure quality standanis and.
cxpectatiorts are met.

• Develop &, ntainlam all documcoJation needed to siq)port the
CSU Oraclc/PeopleSoftHCM system. Including Specincation
documents (reqtuiemeats ̂  design for CSU modifications),
CoofigmatiOQ Guides. Test Scripts, Business Process
Dtageams. Baseline Release documentaiion,
Aoalysis/recomniendatioa documents to support HUG
(Human Resources User Group) review & approvaL Remedy
iq)dates that document Help Desk case activity, etc.

• Coordinate devdopmentcfGortswltii designated ̂ plication
nxaoager as well as odter SME team members.

• Provide production support for the 23 CSU campuses by
reviewing & troubleshooting campus systems problems
reported through Remedy Help Desk cases.

• Provide su|^rt for the CSU campuses by delivering regularly
scheduled CMS Baseline Rtdcascs coosisting of
Qraclc/PeopIeSofl & CSU developed updates &. fixes.

• Undertake ̂ cial projects as directed including working
"uoth othto' SME teams to facilitate cross training and coverage
of all application areas).

(Spelling originaL)

7. The porition is described as involving ̂sedentary work.'' It ̂ involves mainly
sitting. Walking and staixKng are mininiaL Lifting is limited to lightweight objects (10
pounds or less}."

Medical Bvidertce

Initial Determinatton of SuBSTAKnAt Incafacitv

8. Ms. Van Lente was originally gramed a disability reiiremcia based on an
Independent Medical Evaluation <1ME) pe^rmed by Stcphcit Dell, M.D., on 13, 2014.
Dr. Dell is a board-certified neurosttrgcon who was asked by CalPERS to evaluate Mis. Van
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LcntewddcCcnninc whether she was sabstantialiyuicapAcUated fbrthepccfonnaDceofthe
usual duties of her former positioR as a System Analyst due to a ncutological (beadadws)
condition.

9. Dr. Dell doqiinenTRrl Ms. Van Lente's chief complaint at the dme of the IME
in his sobsequent report as follows:

The examinee's Tzeatmeni with Will^ Gux^xr, D.C sizice
1197 [jTtfJ and fiomNickiCsh Thalcur, D.O. (since 2007), have
been reviewed above.

The examinee has had physical therapy intermittcotly, vA^cb
provided little beoefiL She remains out of worlc. Sbedeades
other related or tmrdatcd, industrial or non-isdustiial sTgnificant
accidents or injuries, tuth the excqytLon of the rear-ending
motor vehicle airr.tifym described above.

Ms. Van l^onte's work involved .sitting virtual^ her eadre
worfcday, standing and-waltdog appcoximatdy one hour. She
would occasiofwlly bend, stoop and squaL Both hands were
used for simple aiul finn graspiritg. The examtaee denies odier
mdustrial exposure.

And Dr. Oell docuiRcnted Ms. Van Lenie's symptoms as follows:

Ms, Van Lente's sympttMus are of pain extending from the
temporal region, above the orbits and traosvecsely in. the low
fiot^ re^on. As well, there is paravcrtebral pmn from the
skull bose to the cervicothoiacic junction and to a small degree
lalctaliy involving tzapezius ar>d supiasptoalus. Additionally,
there is a secondary pain involving the right shoulder sirdic, and
paravertebtally posteriony in the miJd-catfidai thoracic and mid-
Imnbar areas. These complaints remain unchanged, impairing
work and soda! lifo. She describes the cepholgia as being
unilateral at any lime, but shifling from lefi to righn The pain is
dull in the skull base, but sharp in character over the fiontid
region.

The examinee's pain began grathiaiiy, but is now constant,
moderate (TSflsu^ Analog Scale] 6), although ioterrniltently
severe and made worse by ttsnmg the head and at times vdiiie
sittiDg. Pain at tiniQ will prevent and iRtemipt sleep. Similarly,
position v/iE affect her pain at timcsL Cold or wet weather may
increase her mi^aine, and ̂  ootcs neck stiffness and migraine
headaches that last firom hours to days.
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In all, ihc cxaimoee estimates she sufifeis 8-9 migraines per
inomh of sufficient strengdi to jrequirc medications (pain level of
VAS 8-10). Her constant lower intensity pain (VAS 3-4) is not
treated with medications, generally. Silting for long periods in
the same position will aggravate her condition, as will noise and
fluoiesceat tigfating.

Ms. Van Lettte notes that there was hypcsthcsia in the arms and
legs while she was taking Topamax (VAS 8), but since
discontinuing that drug, such has disappeared. She notes a
dysesthetic sensation in the rostral ne^ and right shoulder.
Very severe weakness is present in the neck, when after Botox
injections she is unable to elevate her head (VAS 10). She also
notes left ankle weakness after her injuiy, which oonristed in
multiple fractures after a fall in 2011 (see: below). The
examinee describes the left ankle as "dropping" when trippiog
and falling over the past two years. Weakness is constant and
unrespon^ve to circumstance.

There isno BSSOcialioaofQanptomsorincoofdtnation. She has
had some autooomsc <^rsftiiiction after her gallbladder surgery,
but these complaints occur tmly upon vomiting. There is no
associatitm of autonomic complaints widt her other symptoms.
The examioee dories sexual c^fimcUon.

10. Dr. Delt noted the follovring about Ms. Van Lcnte's ncuroiogjcal examinarion;

Mental Awake, alertand Oriented to time, place and
person. Speech, coo^rehensioa and lepetilioiu and command of
English is normal. Tte interview and examination were
conducted in English. Recall and mentatioii are grossly intacL
WaddclPs signs are absent.

MiaiH3Usntal cxaziuoadon Is unremarkable, including serraf 7s,
repetition, rcvetse-t^Iling CWORLJ3-DLROW) and recall of
three of four ofcyects at Eve and 10 minutes. The examinee
confused ̂^boat** for "book.* which was m^ponsble for her
minor ernor and recall.

Cranial Kcrves:

1: Nonnal to cinnamon bilateral^.

II; (Visual acuity] 20/30-2 [both eyes] without icnscs. The
examinee does not wear reading spectacles. Visual fields axe
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full by confromatioiL Funduscppic cxaminaoon: discs nat,
nonnal optic ncrv« bead and vessets. normal artenal and vcnras
anatomy and sffteriovenous pulses, no papdlledema, hemorrhages
or exudales OU.

UI/IVAH: Gaze fiiil ROM, no ptosis. PER 2.8 mm. [Rancho
Los Amigos Levels of Cognitive Functioning]. [Optokinctic
nystagmus) is nonnal all directioos OU. Strabismus is absent

V: Intact to pin and Ughctouch. Comeai reflex is normal
bltatezally. Muscles of mastication (massetcr, pterygoid) are
fully strong bilateraliy.

VI!; Normal &cial expression. Taste intact to sweet/sour over
antcrior 2/3 tongue bilaterally.

VIII: Hearing intact to linger rub and watch tide AU. Tinnitus
is denied. [Use of a tuning fork demonstrates air condiTTlion is
greater than bone conduction in both ears] and Ruuie ̂ ows no
laieralizalion. Hallpike maneuver is negative.

IX/X: Stemcxdeidomastoid strength and bulk nomml bilaterally.
Shoulder ̂irug intact bilaterally.

Xli: Tongue midlinc without saofixy or fascicuiatioo.

Motor Nonnal for age and habitns. Full (S-i>) strength is
present througbout. no drift upper or lower ejcbemity. Using the
Jamar device, pinch strength was measured on three (3)
GCcafioasa$(Nlateraily,inkgs): 7-7-7. Using (he i^ar
device, grip sareogdi was measure on diree (3) occasions as
(tHlaicrally, k kgs): 21 -20-20. There measurements were
repeated without significant change.

Semsorv: No primaiy or cortical deficits. Sensation is intact to
pin. light and deep touch, vibradmu propriocepdon and
Stereognosis, includii^ to [double simultarteoius stimulation].
No areas of diminished, increased or altered sensation are
appreciated.

DTIU: Normoreflexic (I-2+), fairly hridt and symmctnc
throu^iout [Temporal parietal junctitm] is abs^ bilaterally.
No abnomial reflexes or release sigos, no reflex spread or
clonus is noted. Finger flexor and Hofrni3n''s ere ab^nt
bilaterally. Toe sign is bilaleraily flexor.
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Co&rdinaiion: Oflimb and mink xveO {seservesd u> [flngcr-nosc-
finger, heei-knee-shin ajid rapidly alternating moveineni]
examination. Movements are normal for age and habitus,
without bfadyktne^ aiaxia, tremor, rigidity or involtouary
movements. Rombcrg test is normal

Gail and Statioa: Ocncndly normal for age and habitus,
allhoi^ somewhat hesitant on the left (the she ofher
iocofflpleiely l^cd ankle fracture). Gait and station arc
^mmctric. inchtdktg preserved agioat balance and itatmal
pdvic mcidence. Gait including heel, toe and tandem gait are
preserved, the loc gah being slightly diminished to the left. Step
is nuldly diminished to the left as wdl. Kop is severely
diminished to the left.

11. Dr. Dell concluded Van Lente was ~phydcft(ly incapable ofher usual duties,
doe to her consistent migFaines.** He further concluded rtie was substantially incapacitaicd
for the performance ofher usual duties, and such incapamty was permanent.

Reevaluationof Disabled Staius

12. At CalPERS^s request. Dr. Ansel, a board-oertincd neurologist, performed an
IME csf Ms. Van Lente on November 27,2017. He prepared a rqrort documenting his IME.
and testified at hearing.

13. Dr. Ansel docusnensed the following history of Ms. Van Lente's injury as
reported by her in his report;

Ms. VanicRte Isic], a 49>ycar-old, right-handed feinale provides
the Ibtlowing histoikai information in a clear and concise
fashion.

She had been working for CSU lor approximaiely 14 years. She
has not worked Ibr three years because 'Vif my migraines''.

As I note in the pbyskal cequireifients. the two specific fdiysical
rcquiremenis mctudc Siting constantly over six hours and neck
bending ccnslantly over six hours.

It is these physical demands th^ have prevented Ms. Vanlente
[jrw] to coiuintic to work.

She acknowledges that wtuie off work for three years, her
headaches have become less frequent. As a result, it has been
possible to avokt the precipitating foctois which, as noted.

S
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included the Immobility, neck motiom stiess, florcscent lights,
and she can have the abili^ to lie in a dark, quiet room and take
her medicaiion.

(4. During physical cxamtnalion. Ms. Van Lente leportcd she was suffering "'a
litde one [headache].^ At the conclusion of the exaiziinatioD, ihe reported no change in her
headache stating. ''I -was aireacty feeling bad before I started.'"

15. Ms. Van Lenie^s neurological examination was "unremarkable." ''Her
appearance, speech, affect, and behavior wen: nonnaL'" as was cianial nerve testing.
Examinarion of her u^^icr extremities, motor, reflexes, and sensation weir all within
acceptable liouts.

Id. Dr. AnseKs IME also included a review of .Ms. Van Lente's medical records.
He iK>ted in his report ̂^the miaging studies showed relatively Roa-speci& changes in the
cervical ̂ ine. an unremarkable brain scan, and I acknowledge; as noted, the multiple
report[s} prepared by a variety of physicians, ail of wfoom admowledge the long tistoiy o-f
her 'vasculai/migrninc* head^es." He further noted that all previmis trcadng pfayacians
fouiKl "normal neurologic examinations as Is typically the case in patierus with migraine
headaches" -Micr examining Ms. Van Lenle, -^^tch he did as well,

17. Dr. Ansel provided the following diagnosis for Ms, Van Lcnte:

in summary, ihensfore, upon my revkw of the associated
reconis. Imaging stodies, hisioiy, and ray personal examiziacion.
1 can stale that Ms. [Van Lente] docs bave intractabk
vasculaifmlgraioe beadacbes.

IS. Based on his 1M£ of Ms. Van Lente. Dr. Ansel coiKluded "there arc ixi
objective findings front a neurologic standpoint that would preclude Ms. [Van Lente] Cbom
woridng in he? usual and cuslomaiy foshion." He further concluded "in the absence of
objective findings, Ms. [Van Lcnte] can continue to work in her usual and custonary
fashion.*"

i 9. Dr. Ansel testified at hearing in a manner conristem with his report.
Additionally, he exfdained that "migraine headache" is an acceptable medical diagnosis, and
such headaches can be defallltaiing. He further explained that ttere are no physical findiQgs
upon ocsminadoo to support a diagnosis of "migraine headache,'" and foec are no imaq^ing
smdies that can be used to confinn the diagnosis. losteadLima^ng studies are used to "rale
out" other causes of the headaches. Theiefoce. a diagnosis of migraifio headaches is based
"too percent" on the patient's reports of the frequency, intxmshy. aixl duraiion of headaches.

20. In discussti^ bow he reached Ms. Van Lexite''s diagnosis. Dr. Ansel cx]daiDcd
she reported a 30'ycar history of migraine headaches, which was partially confirmed by her
medical reciords. He further explained he foond no evidence of any sigfuficant changes in
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fwr migr»jie headaches during that 30-year history. He described Ms. Van Lenie as
"credible" and "tianspaiefir when communicattijig with him and answering his questions.

21. Dr. AnseFs conclusion that Ms. Van Lcnic is not substanlially incapacitated is
based on the £acC thai his IME revealed no objective findings that there arc any specific job

cannot perform due to migiaine headaches. He further explained his eoncfuaoD Is
based his review and undersianding of the usual duties she performed as a System
Analyst, vririch he characterized as mainly a "clerical position."

additional MtiDiCAL Evidence

22. Or. Thakur is a board-^crtiHcd ncurologisi who has been treating Ms. Van
Lcnce^s raigmtnc headaches anoc October 24.. 2007. At hearing, respondent introduced two
letters written by Dr. Thakur. In a March 21.20IS lecier, he confirined that Ms. Van Lcnie
"is curremiy suflering from migraines 6-9 rimes per month." and that she "experienced
inignunes daily while woridng" in the past. He opined thai "having the patient work vnlJ
only women her migraines." On August 21.2018, Dr. Thakur confirmed '^Mrs. Van Lcnte
has refractory dcbiliiaiii^ migraines that Is exacerbated by stress or work and has failed
numerous ticalincnts with medications; trcatments include Bcttax injections."

23- Todd J. Antovich. D.C, lestifiedal hearing on behalf of Ms. Van Lcnic. He is
a chiropixxiior who has been treating Ms. Van Lente's migraine headaches for approximaficly
the last two and a half years.

24. Dr. Antovich opined that Ms. Van Lente''s migraine headaches are "absoiunriy
disabling from prtuy much everything," including woriung. He explained that when she
suffers a mignune headache, "it is pceC^ itxuch shut down time." He further explained she
could not possibly maintain the focus necessary fbrperfbrmii^ detailed analyses when
sufTerii^ a migiaiae beatlache.

25. Dr. Antovich confinned chat there are no objective findings to support the
conclurion one suffers from migraine headaches. He explained, however, there are objective
signs that provide suf^yran for that conclusion, such as facial grimacing and other physical
responses to pain.

Discussion

26. CalPERS has the burden of prothicrng persuasive medical evidcrtce that Ms.
Van Lcote is no longer substantially incapacitated for the perfbrmance of the usual job duties
of her former porition as a System Analyst with the Caiifomia State University OMnceltef's
Office. The sole medical evidence CalPERS relied on in making its defcnainatioji that she is
no longer substaniJalty incapachaied was Dr. AnscFs November 27, 2017 1MB.

27. Or. Ansel diagnosed respondent udth "intractable vasculafrinigraine
headaches." He explained in his written report and al hearing thai "migrame headache" is an

10
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acce{4cd medical dlagnosts^ headaches can be disabling, and Ms. Van Lenie has a
30-year history of sufferiag migiaine headaches. Rc also explained then: are no objective
findings on exanunation that support a diagnoins of "migraine headache.** there are no
imaging studies that can. confinn the diagno^, and the diagnosis is made based "100
percem"^ on the padenf s sclf-reporting of the frcqueitcy, intensity, and duiation of the
headaches. Nonetheless, Dr. Ansd concluded Mk Van Lente is not substantially
incapadtalcd. because ̂^thexe ore no objective findings fiom a neurologic standpoint that
would preclude [her] fiom woricing in her usual and customaiy &shioft. But Dr. Ansel
provided t)0 explanation, ;n his report oral hearing, for the apparent discomiect between his
diagnosis and discussion of tztigreinc headaches, on the one hkid. and his conclusion thai
Ms. Von Leme :s no longer substantially incapacitated, on the other. Additionaily, his
conclusion that her former position was largely a "clerical position" is coniiary to the
pcrstu^ve evidence establishing otherwise.

2S. In addition. Dr. Ansel did not criticize or explain why Dr. Dcirs coocliision
that Ms. Van Lcnte was substantially me^yacitaied was erroneous, and Or. Ansel (fitted thai
the status of her migraine headaches tikeiy has not cbaogcd sigoificaDily over the 30
years. Dr. Ansefs opinion is contrary to Drs. Deli's;, Axitovich*s, and Dr. Thakur*s, who all
diagnosed respondent widi migraine headaches aod found her substantially mcapochated.

LEGAL CONCLUSIONS

Applioiblc Burdan/Stcmdard of Proof

1. Complainam has the burden of proving by a preponderance of the evidence
that Ms. Von Lente is no longer substantially Incapacitated for the pcrfonnnnne of the usual
job duties of her former position as a System Analysx with rê x>Bdent California State
UrJvecrity Chancellor's Office and ̂ uld tbercfbrc be reinstked to her former porition. (Jn
the hdairer ofthe Application for RcinsiaJement Jnm Indusiriat Disability Retiremera of
Willie Stamcs (January 22,2QQ0, Precedential Decision 99-03)
<http://www.calpcr5.ca.gov/i3p-doc5/3bout/leg-<«^-stalutcs/b(Wjrd-ciccis3ons^»st/99-03-
5tames.pdj>.) This evidentiary standard requires CalPERS to produce evidence of such
wei^ that, when balanced against evidence to die conhary, is more persuasive. {People ex
rei Brown V. Tri-Union Seafooth. LLC (2009) 171 CaIApp.4th 1549, l5d7.) In other words,
CiilPEltS needs to prove it is mem; Hkely than not thai Ms. Van Lcnte Is no longer
substanttfilly iacapocitatcd. {Lillian F. v. $i^}erior Cowl (19{t4) 160 CaLAppGd 314,320.)

Appiicabic Law

2. Ms. Van Lenie is a state miscellaneous member of CalPERS by virtue Dfbcr
foemer employmeni as a System Analyst with respondent Califomia State University
Chancciicr's Office. She was granted disability reliremcnt cfTcctive August 19,2013. based
On a neurological (headaches) condition pursuant to Govcmntent Code section 2II50.
subdivision (a), which provides the foHowing:
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A member incapacitated the perlbmiancc cf duty be
retired for disab^U^ purgmnt to this chapter if he or she is
credited vdch five yeais of s&ite service, regardless of age,
unless (he person has elected to become subject to Section
21076.21076J, or 21077.

3. "•Disability" mi *iacapacily for performance of duty" arc defined in
Govecnmciit Code section 20026, which provides:

'"Disability" and '"incapacity for pcrfbnnance of duty" as a basis
of retiremenL mean disability of permanent or extended ond
uncertain duration, as detennioed by the board, or in the case of
a local safety member by the governing body of the contractir^
agency employing the ntcntber. on the basis of compcteid
medical opinion. "

(See Mcut^rger v. Public Etnployees* Retirement System (1970) 6 Cal. App.Jd S73, 876
t~WB bold that to be 'Incapaciiatied for the perfbrmaitce of duty* within section 21022' means
the substantial inability of the applicant to perform [her} usual duties."]; italics original.)

4. When a member has been retired for disability pnor to ibc minimum age at
which ̂  can voitintarily retire for service. CaiPERS may require the member to undcigo a
medical examinatloo to determine if she Is still disabled.

The board, or in case of a kicai safety member, other than a
school safety member, the goveniing body of the employer fiom
whose emp^'iitent the persmi was retired, may require any
recipient of a disability relirEmcnt altowancc under the
minimum, age for voluntary retirement fbc service applicable to
members of his or her class to undergo medical examinaiion,
acKl upon his orhcr s^Ucation forrcinstitetTtenL, shall cause a
medical cxamiaatioa to be made ofthe recipient who is at least
six months less than the of compulsory retirement for
service applicable to members of the class or category in which
it is proposed to employ him or her. The board, or in ease of a
local .safety member. i>tbef than a school safety member, the
governing body of the cn^ioyer from whose employment the
person was retired, shall eJso cause the examination to he made

upon application for reinstatement to the position held at
retirement or any fiosition in the same class, of a person tvho
was incapacitated fer perfonnance of duty in the position at the
time of a prior reinstatement to another position. The
e.xamin3lion shall be made by a physictan or surgeon, appointed

' Predecessor to Government Code section 20026.
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by the board or the goveming body of the employer, at the place
of residence of the rccipienl or other place mutudly agreed
-upon. Upon the basis of die examination, the board or the
governing body sKalJ determine whedier he or she is still
incapacitated, physically or mentally, for du^ in the state
agency, the university. orcoRtracting agency, where he or she
was employed and in the position held by him or her when
retired icr disability, or in a position in die same cbssifieation,
and for tbe duties of the postion with regard to whkh be or she
has applied for rcinstalement from ictircmenL

(Gov. Code, § 21192.)

5. Tlie minimum age for service retirement for a state miscellaneous nuexcbcr of
CaiPERS is 50 years old. (Gov. Code, § 21060. subd. (a).) Ms. Van Lcnte had not yet
reached age 50 when CaJPERS notified her that her**disability ictiremenl benefits are
cunemly tinder review to di^rmine ifyou cooiinue m meet qualifications to receive
(Csnbiihy letiiemcnt benefits pursuant to Government Code section 21192** on July 19.2017.

6w [f ihe member is determined to no longer be substaniially incapacitated for
perfonning her usual dudes, she shall be reinstated to her former pcsition.

If the determination ptirsuanl to Section 21192 is thai the
roctpient is not so incapacitated for du^ in the position held
when retired for disabHi^ or in a position in the same
classificBifon or in Ike posidoo with regard to which he or she
has applied for rcirLstatcment and his or hta- employer offers (o
leinstatc that employee, his or her disability retirement
allowance shall canceled Immediately, and he or she shall
become a member of this system.

If the recipient was an employee of tbe state or of the univcisit>'
and is so determined to be not incapacitated for Any in tbe
position held when retired for disability or in a position in the
same class, he or ̂  shall be rdnstalcd, at his or her option, to
(hat position. However, in that case, acceptance of any other
position shall Immediately terminate any right to rdnstatemcnL
A recipient i.<; found to continue to be incapacitated for duty
in his or her former position and class, but not for
duly In another position for which he or she has applied for
rcinstateinent and who accepts employnaent in the other
position, shall upon subsequent discoatinuanoe of incapacity for
service in his or her former poritlon or a position in tbe same
class, as determined by the board under lotion 2! 192. be
reinstated at his or her option to that position.
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If (he rccipieni was an employee ofa contrecdng agency other
.  (han a local safety member, wilb the exception ofa sch^l
safe^ member, the board shall notify U that his or her dlsabtliiy
has terminated and thai he or she is eligible for rein-statcinciu to
duQf. The fact that he or she was retiicd for disabili^ does not
prejudice any r^t to reirtstaiement to duly which he or she may
claim.

(Gov.Ccxk.§2II03.)

7. As discussed in Factual Findings 26 through 28. CaiPERS feiled to establish
thai, upon the basis of examination, M& Van Lentc is no longer siisstantially incapacitated
for the perfonnance of the usual job duties of her former poaiion asa System Analyst-with
respondent CaKforota State University Chancellor's Office and should be reinstated to her
former position. Therefore, her appeal from CalPERS's determination to die oontraiy should
be granted.

ORDER

Respondent Stacey L Van Lcnte's appeal fircm CalPERS^s detcnnination that ̂ e is
no longer substantially incapacitated for the performance of the usual duties of a System
Analyst wth the California Slate University Chancellor's OHice and should be reinstated to
her former position is GRANTED. The Accusatiotn is therefore DISMISSED.

DATED: December 27,2018

.1 Owilfgwiny;

>—FatnrMaai<*«

COREN D. WONG

Administialive Law Judge
OfHcc of Administrative Hearings
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