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ATTACHMENT A

THE PROPOSED DECISION



attachment A

BEFORE THE

BOARD OF ADMINISTRATION

CALIFORNIA PUBLIC EMPLOYEES' RETIREMENT SYSTEM

In the Matter of the Appeal of the Effective
Retirement Date by:

HANNAH M. CLAYBORN,

Respondent.

Case No. 2016-0496

OAHNo. 2016090728

PROPOSED DECISION

Administrative Law Judge Mary-Margaret Anderson, Office of Administrative
Hearings, State of California, heard this matter on February 7,2017, in Oakland, California.

Cynthia A. Rodriguez, Senior Staff Attorney, represented Anthony Suine, Chief,
Benefit Services Division, California Public Employees' Retirement System (CalPERS).

Respondent Hannah M. Clayborn represented herself.

The record closed on February 7, 2017.

ISSUE

Whether Respondent Hannah M. Clayborn made a mistake correctable under
Government Code section 20160 so as to entitle her to an earlier effective service retirement

date.

FACTUAL HNDINGS

1. Anthony Suine, Chief, Benefit Services Division, CalPERS, filed the
Statement of Issues in his official capacity.

2. Hannah M. Clayborn (Respondent) is a state miscellaneous member of
CalPERS.

PUBLIC EMPLOYEES RETIREMEHT SYSTEM

FILED
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Background

3. On February 2,2013, Respondent separated from her employment with the
Department of Parks andRecreation. At separation, shewasage 59 and had accrued 15.341
years of service. Shewaseligible to apply for service retirement at that time, but didnot.

4. On October7,2015, Respondent telephoned CalPERS and discussed her
retirement options. Shewas provided withrelevant information andwaspleased with the
service and attention she received from CalPERS staff on the call.

5. On October13,2015, Respondent signedan application for service retirement,
and by letter that same date requestedJanuary 15,2014 as her retroactive effective retirement
date. She subsequentlychanged her request to February3,2013. In the letter Respondent
stated the reasonsfor her request. She discussed the July 2012Annual Member Statement
and her employment history in 2010 and 2011. Respondent nextstated that she did not
receive information about foe rate of accrual of her retirement account funds that would

"indicate foe benefits or disadvantagesof delaying retirement." She complained that
CalPERS did not provide a graphlike foe one she received from SocialSecurity that showed
benefit amounts based on age. She wrote that she 'Vas left to assume that CalPERS was
similar to social security and that each year I delayed would significantly increase
benefits " She shared that she was diagnosed with advanced stage breast cancer in 2012
and her treatment diverted her attention from her CalPERS retirement. In addition,
Respondent complained that she had no notice of the switch CalPERS made to online
statements and about *^e complete lack ofeasily comprehensible graphs "

6. Respondent was granted service retirement effective October 15,2015, and
has been receiving her retirement allowance since that date.

7. By letter dated November 4,2015, CalPERSresponded to Respondent's
request for foe February 3,2013, effective date. The letter stated that CalPERS does

not inform our members when to retire, we only inform them of
their eligibility to retire. This information was stated on your
annual member statements. We also mailed you a letter
explaining your options upon separation from employment and
to use foe retirement calculator online if you would like to
receive an estimate of your retirement allowance. OfQdal
retirement estimates are provided upon request when members
are within a year of their anticipated retirement date.

CalPERS denied foe request pursuant to Government Code section 21252,
subdivision (a), which provides in pertinent part:



A member's writtenapplicationfor retirement,if submittedto
the board within nine months after the date the member

discontinued his or her state service... shall be deemed to have
been submitted on the last day for which salary was payable.
The effective date of a written application for retirement
submitted to the board more than nine months after the

member's discontinuance ofstate service shall be the first day
ofthe month in which the member's application is received at
an office of the board....

CalPERS informed Respondent that because the above section requires the
application be submitted no later than nine months following separation, it had no authority
to grant her request.

Based on Respondent's application date of October 13 and Government Code section
21252, subdivision (a), her effective date should have been October 1,2015. The record
contains no explanation for this apparent enor.

8. By letter dated November 11,2015, Respondent requested reconsideration of
her request based on her mistake of failing to apply sooner and negligence on the part of
CalPERS. She reiterated that CalPERS failed to inform her in 2012 or thereafter that annual
member statements would no longer be mailed, that it failed to inform her when she was
eligibleto retire, and that it '̂ failed to give older and inactive members an important
informative document entitled ''Percentage ofFinal Compensation."

9. By letterdated February 2,2016, CalPERS againdenied the request, citing
Government Code section 20160, subdivision (a). It provides that CalPERS:

may, in its discretion and upon any terms it deems just, correct
the errors or omissions of any active or retired member...
provided that all of the following facts exist:

(1) The request... to correct the error or omission is made...
within a reasonable time after discovery of the right to make the
correction, which in no case shall exceed six months after
discover of this right.

(2) The error or omission was the result of mistake,
inadvertence, surprise, or excusable neglect, as each of those
terms is used in Section 473 of the Code of Civil Procedure.

(3) The correction will not provide theparty seekingcorrection
with a status, right, or obligation not otherwise available under
this part.



Failure by a member... to make the inquiry that would be
madeby a reasonable personin like or similar circumstances
does not constitute an "error or omission** correctable under this
section.

CalPHRS informed Respondent thatit determined thatsection20160 does notapply
so as to excuse Respondent's late filing ofher application by reason ofmistake. Itfound ^at
she failed to makethe inquiry that a person similarly situated wouldhavemade. Respondent
madeno inquiry aboutretirement benefits until October 2015,more than two years aftershe
left state employment. Thiswasfound notreasonable, preventing the application of section
20160.

10. Respondent timely appealed the CalPERSdeterminationand this hearing
followed.

Respondent *s evidence and argument

11. At hearing and through written statements. Respondent continued to make the
pointsshepreviously made in requesting a retroactive effective retirement date. Respondent
continuedto complainthat she "was not notified personallyby CalPERS** when she was
eligibleto applyfor retirement and that CalPERS had discontinued mailingAnnualMember
Statements. Respondent presenteda graphat hearingentitled"PercentageofFinal
Compensation 2%at 55,** a CalPERS publication that she asserts she shouldhave been
provided previously and that "could havebeen included with everyAnnualMember
Statement** In sum. Respondent argues that she should be granted a retroactive date because
she was neverpersonally informed of her "official eligibility to retire** and"not given the
tools** throughout her membership *^o disabuse" her aboutmisconceptions she heldabout
retirement.

Respondent is adamant that CalPERSdid not provide effective service to her
sufficient to meet her needs. She believes that CalPERS should provide personal and direct
information to all members who are eligible to retire, including die tools necessary to
disabuse members of any misunderstandings they may hold. Respondent believed that
CalPERS operatedsimilarly to Social Security,under which benefit amounts increase the
longer that the memberwaits before applying. Respondent presented no reasonwhy she
should have believed this was the case; just that she did believe itand that itwas C^ERS's
responsibility to correct this incorrect belief. She is very critical in general of the
information CalPERS provides its members and believes CalPERS could do a better job
communicating.

12. Despite these complaints, there is no doubt that Respondent was aware that
she could request assistance from CalPERS staff in matters related to her retirement account.
In 2005, Respondent attempted to purchase additional service credit, and was assisted by
CalPERS's Member Services Division. During the process. Respondent submitted a check
to CalPERS for the purchase without an application. She was advised that an application



needed to accompany thecheck, among otherpaperwork. Respondent didnotcomplete the
transaction, andtestified thatthis "wasindicative oftheproblems" shehas hadwhen dealing
withCalPERS. She saidthatshedidherbestand filled out every form, but"gave up"for
reasons unclear. This was, of course, her choice.

13. Respondent's evidence and argument were not persuasive. A reasonable
person in Respondent's circumstances would read the informationsent by CalPERS. In
Respondent's case, this information included annual statements sentby mail through July
2012. On her July 2012 statement,which is in the format sent to memberswho are eligiUe
to retire, it stateson page two"Youwill be eligiblefor a monthly retirement benefitafteryou
separate from all CalPERScoveredemployment. Pleasevisit our Web site or call our
toll-firee number for additional information." Respondent also was sent by mail the CalPERS
quarterlymagazineentitled PERSpective, which contains informationaboutmembershipand
retirement options. Throughout, it invites members to contact CalPERS for more
information and to join onlineand in-person classes to learn about retirement basicsand
other relevant topics. The spring 2013 issue contains the notice that the Annual Member
Statements would no longer be mailed, but that members may opt in to continue receiving a
paper copy or view their statements online. Relevant information to assist Respondent to
make retirement decisions was always available to her, but she decided not to avail herself of
this assistance until more than two years after she was eligible to retire for service.

LEGAL CONCLUSIONS

1. The burden of proof in this appeal rests with Respondent. The standard of
proof is preponderance of the evidence, which was applied in making the Factual Findings.

2. CalPERS providesretirement benefits to public employees in California
pursuant to the Public Employees' Retirement Law (PERL). (Gov. Code, § 20000 et seq.)

3. Pursuant to Government Code section 21252, **the effective date ofa written
application for retirement submitted... more than nine months after the member's
discontinuance of state service shall be the first day of the month in which the member's
application is received." (Emphasis added.) As set forth in Finding 5, Respondent applied
October 13,2015; hence, her effective date should have been October 1,2015.

4. As set forth in Findings 11 through 13, Respondent has not demonstrated that
she is entitled to relief pursuant to GovernmentCode section 20160, subdivision(a).

The evidence showed that CalPERS commimicates with its members and offers

information such as an online benefitamountcalculator, trainingsessions, appointments, and
staff to discussproblems on the telephone. Respondentwas aware that she could contact
CalPERS for help. She did so in 2005 and in 2015. It is unfortunate thatRespondent was
mistaken about her benefits and that she suffered through cancer treatments. But she did not
present sufficient evidence so as to entitle her to a retroactive effective retirement date. A



reasonable personin Respondent's situation wouldhave availed herselfof help to applyfor
service retirementmuch earlier than Respondentdid. Her failure to make such inquiry is not
a correctable mistake under the statute. Accordingly, her request to change her effective
retirement date to February 3,2013, will be denied.

ORDER

1. The appealof Respondent HannahM. Qaybom is denied.

2. The effective date ofRespondent Hannah M. Claybom's CalPERS service
retirement shall be changed to October 1,2015.

DATED: February 21,2017
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MARY-MARGARET ANDERSON

Administrative Law Judge
Office ofAdministrative Hearings


