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ELDER AND BERG

RICHARD E. ELDER, JR.. SBN: 46685

Elder Berg Concord
3107 Clayton Rd
Concord, CA 94519

(925) 676-7991
Attorneys for Respondent
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MAR 1 4 2017 i ,

,-J

BEFORE THE BOARD OF AMINISTRATION

CALIFORNIA PUBLIC EMPLOYEES' RETIREMENT SYSTEM

In the Matter of the Application for
Reinstatement From IDR,

CALIFORNIA PUBLIC EMPLOYEES'

RETIREMENT SYSTEM.

Petitioner,

V.

CAREY KELLY

AND CALIFORNIA HIGHWAY PATROL .

Respondents.

OAK No.: 2015080601

Agency No.: 2013-0092

REVISED PETITION TO REOPEN FO

NEWLY DISCOVERED EVIDENCE

BY CAREY KELLY

/

COMES NOW, CAREY KELLY, Respondent herein and submits this Revised Petition to
I

Reopen based upon Newly Discovered Evidence. Respondent Kelly submitted a very similar

Petition to Reopen on or about February 3, 2017. But the CalPERS Board took no siction on t

Petition to Reopen. Kelly is informed and believes that the February 3 Petition to Reopen wai

considered "premature" because the CalPERS Board had not yet adopted the Proposed Decisi< n

Below. (A copy of the correspondence from CalPERS counsel, Rory Coffee, in this regard is

appended herein and marked "T" for Identification). Now, however, the CalPERS Board has
I

adopted the Proposed Decision. Kelly believes that said decision is not yet "final" ̂  the Boar

may reconsider, and Kelly has filed a Notice of Appeal and Request for the record, iut Kelly
I

believes the Board can and should now consider the merits of the Petition to Reopen.

Respondent, CAREY KELLY asserts that the Board has authority to allow reopening

under GC 20120 and 20121, general power of the Board and specific rule making power. Als i, the

APA allows the Agency/Board to order reconsideration of all or part of the case on it's own n^Jtlon

1
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ELDER AND BERG @ 0002/0022

or on Petition from any party. (APAl 1521) The Board can allow reopening (APAl 1516) Thi

Board has fiduciary responsibility to members and retirees, (Article 3) and has the power to colrect

"errors or omissions" GC 20160. Ms. Kelly asserts it would be improper and erroneous to dejline
to consider such newly discovered evidence. j

i

Trial in the Application for Involuntary reinstatement from IDR herein was held in

November, 2016. Evidence discovered after that trial should be considered now.

Ms. Kelly's IDR was originally based, in part on her back condition. Her bapk condition
I

required testing and treatment after the November trial, including MRI December 13,2016 an(

"Operation" "right L4-5 L5-S1 TFESI on December 15,2016 with additional care a| least
January 19,2017. This is new evidence relevant to disability. Medical records supporting tms

claim of newly discovered testing and treatment are appended hereto and marked "U" for

identification. Counsel for Ms. Kelly is informed and believes that additional documentation {ince

January, 2017 exists and we request leave to submit said additional documentation as part of the
I

requested Reopening and request for additional discovery. i

In early February, 2017 Ms. Kelly's attorney, Richard Elder, learned that she had an

operation. Petition to Reopen for Newly Discovered Evidence by Carey Kelly was ̂ ed aboul
February 3,2017. i

i
I

I

Respondent Kelly believes that the evidence of her recent operation is important enough that

substantial justice requires reopening for newly discovered evidence. Such evidencje should
considered by all parties and the Board as it bears substantially on the issues of disalbility henI

The evidence relating to testing before the operation and the operation ifself and ahy
i

follow up care after, could not have been discovered at the time of trial herein as tri^ was on

November 17,2016 about one month before the operation.

Counsel for CAREY KELLY, believes this Petition shoidd be directed to CalPEF|S. Bui

perhaps in excess of caution will also serve the Office of Administrative hearings.
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ELDER AND BERG II 0003/0022

WHEREFORE, Respondent CAREY KELLY, Petitions that the matter be reopen ;d for

newly discovered evidence, that the Proposed Decision of December, 2016 and theiBoard Aclon oit

or about February 15, 2017 be suspended or revised, and that the parties be. allowed proper

discovery, and further action according to justice.

Date: March 14,2017 Respectfiilly submitted,

RICHARD E. ELDER, JR.
Attorney for Respondent CAREY Kelly
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STATE OF CALIFORNIA

COUNTY OF CONTRA COSTA
) ss.
)

I am the attorney for in the above-entitled action; I have read the foregoing REV

PETITION TO REOPEN FOR NEWLY DISCOVHRHD HVlDI^NCg BY CARCyIkELLY 0 id

know the contents thereof; and I certify that the same is true of my own knowiedgeJ except to

matters which are therein stated upon my information or belief, and as to those matters i belie

to be true.

I declare under penalty of perjury that the foregoing is true and correct.

Executed on March 14. 2017 at Concord^California.

RICHARD E. ELDER, JR.
Elder and Berg

SED

those

'e it
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Elder Berg <elderendb0rg@JmaiKconi>

Petition to Reopen for Newly Discovered Evidence

Coffey, Rory <Rory.Coffey@calpers.ca.gov> Tue, l^eb 7, 2017pt 12:58 PM
To: "elderandbefgQgmali.com" <elderandberg@gmail.com> i
Cc: "Seaboum, Margo" <Margo.Seaboum@calp0rs.ca.gov>. "Bodily, Christy" <Christy.Bodliy@calpeis.ca.gov>,("Kassi5.
Kristen" <Kristen.Kassis@calpers.ca.gov>

Mr. Elder: As the Board has not yet had an opportunity to review, consider and act upon the Proposed Deciion in this
matter, the Petition to Reopen is premature. There is no way of knowing what action the Board will take witfi regard
to the Proposed Decision. If the Board decides to adopt the Proposed Decision, then Respondent would hav
available to her the ability to file a Petition for Reconsideration. If the Board does adopt the Pro|:rosed Decision, then
the Legal Office will regard/treat the Petition to Reopen as a Petition for Reconsideration and plafce the matter on the
Board's Agenda, presumably for the March, 2017 meeting. If this is how the matter proceeds/de]/elops, then the
Legal Office will provide you with written notice. Alternatively, if the Board rejects the Proposed Decision and directs
that the matter be set for a Full Board Hearing, or if the Board remands the matter to the AU forj the purpole of
taking further evidence, then I will respond further with regard to the Petition to Reopen, if the Board adopjts the
Proposed Decision and the Petition to Reopen is placed on the March, 2017 Agenda of the Board as a Petitipn for
Reconsideration I will be submitting written opposition to the Petition. At present, the Legal Office will retafi the
Petition to Reopen, pending action by the Board on the Proposed Decision, as it stands. i

From: Elder and Berg [mailto:elderandberg@gmall.com]
Sent: Friday, February 03,2017 2:59 PM
To: CofFey, Rory
Subject: Petition to Reopen for Newly Discovered Evidence

Mr. Coffey

This is a "heads-up" Today, I filed a Petition To Reopen based on "newly discovered evidence" namely that |ny client
had an operation in December, 2016, about a month after the hearing. I am unclear regarding linejs of authoriy at this
time when the Board has not acted, but the Judge did. Perhaps the ALJ no longer has authority sjince the hearing was
closed, and the Proposed Decision issued. The Board has general wide authority, i served the Board, OAH| you and
others.

R Elder
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. Extension do»
Pleidon^.
lAisiM nation Kt/L 49/45,
Rotation B/L 60/60.
Cmcal&tfetoompiestifmCB/L) nsg/neg.
C5 (Detedd/ latBEBl aim sensation / Bice^) B/Ls/Sinnmal n-i-.
CS ̂rist exteosfam / lateml&zmn sensatiom / Inadtiotftd 6/5iii«nda+.

2+,noci lal

C8 Qhteraasei / nSnar fbveainO R/Lg/SiioiiiiaL
Ti ̂beiossei / BUedisl axnO R/Lfi/S noimal.

I none.

Aenesimmita

1. Other intetvettebral diac dfepW ment, hnnboearral regbn - ilgLay
uuftpecUledt iiotintrKtiB])te-04|4.3e9

Traatmant |
i.Otfura I
Kotee;-IF was ̂ Ued first to transfer flnidB and inliibit pain in Inmbat
area to allow fiorltoii^ oubwines dating etreogtii and stuii^ training
•Fostme fiir 5 tdnubes at 2.5 mph
<^iiats: 3x3 dea^ft and body wd^ front s^ts
-S^e leg stdWIity tzaUng to enhmim vntlateEarne^nemonnwrailarcottt

TtioiBiy)

andbip

oL

Pionvtiidnn todM
97U0 THERArntrliC EXERCISES

FatleiiixiGdiy^ Carey DOBi Progresa Kotei Hmotiiy CbaiHnan, DC m/io/aoiy
N9t»90ttmtodlW9QBnla9lVIMaBI^RfPMSQfbfiisi9(www.QC6llealAMt6.con])
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f'ollowllp
3xvflc,ftWeel(8

!  «

Eleetrotii^aUy fslgned ̂  ChsidSibtphBos, DO on oi/i8/aoi7 awQias
PMCST

Sign off siatnstConipIelQd I

Sports 02 A^piiieRelMiiSyBtHiis IB 1
312OWS01TTHLAKEBLVD 1
soiuhlakb, Tx 70099-6784

TtfiSiT-giS^lttgi
fllO»Bi7^i8-Uia

PBti«iibKell7|CaNy DOB: 12/98/1968 FvogEefisNotetllDiotiiyCluiiHiiaiiiDC mlio/aaa^

Ateto oeireretedty eCfWWteke
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% KeUy,Carey

Pttayantnw Kelly, Carey Insw

Ha4(oalHlitoiy
p8»BitfflBBihfamyBaM;Pa8tmfldlBalhfrtiwyia

p&ttiDBdledUBtoiyBAM :BQstBsfisa|Itbto^i9

Pn^niiMNotait Tbnfilliy(3ihiiiian*DC

HlftftMfyitf PretMit lOiiMs I
HWr

pt describes iSeeliiig Btioiiger vritb her nofmal fldTfi.

ixBittlnfttlon
Itnnbag

ExtsnsloiieQ.
Rexio&so*
Lateral Rflodon ̂ SO/30.
RoiatlQ]iR/L46/45' |
Le / mid anteriortUgh seosathm) K/L5/6 nonnal.
I3 (quadriceps / dtstal anterior tfajgh wmsali^ nonnal.
I5 (EHL / dranal foot sensatfon) 3/5 ttomiBl.
Kemps CE/lO-^/'t'*
BaM^ (B/IO nag/nes'
Seated SUtCE^L)n8g/iiflg. j
Statue 5LR (R/Ii) decreased bilattEaHy mrtth ladiatlon ofpain.

Gsed^-
Extension 60,
Flexlonso^
lateral Raxioil R/L45/46-
RotatimkR/L 60/60.
Cervical feoBtceanptesrionOW nns/neg. ,
C5 ODritoid/lateral ami sensatfon/Bic^) R/Lg/s nonnal 2^.
06(VVM9texteiiston/l4feerrifbEeaimseiiflaliea/bxncIdoradfi/5&< mudiH'.
O^Clriceps/ Middle finger seosation /Trices leSraO 1^6/5 ttORi|al&<f.
CB (^Btenssri / idnar fineann) R/L 6/5 non^
Tt (^ten^el/Mediid arm) R/Ls/s nonnal.
Tenderness to palpation none.

AssiisafiMiitB

1. OtlKBr inteiveitehral disc displacement Imnfaosaorri legfam- Ui5i.n7<|^rii^
2, TtosidxHgqre headadbfl^ unqiadfled, not teadabb - <L|4.209

Traotmoitf

i«0riief9 j
Notes;-IF was appHed fint to txansferfliddB and inhibit p^ in faimbar Imd h^
wrea to aOuw XuDc lielUar vuIcmuibb duiftng atrcskflrii and
-POstore walk for 5 naftnutes at 2.8 mph
-QuadrcpBd 1 mimite
-Ohde Bridges imimite |
•ResfstedGtekitFonB 3x5 eaeh aide forwards andharicwaxda |
"Rowe (25Q1S) andtifo^ ExIeuslottS Ctslba) 6x5 earii
^ deadMt^ai^S bo^weightsqMxs Mflh
-IKE rin^ 1% stdSily tiainittg 8 ronnds each leg.

FarientiKdiy^Oaaey DOBt FMnsr^ NoteiiTSiiko^CliiipiniaiiiDC 01/12/2017
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Pmotfm Cotfwi
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Follow Up

Etec(xoiitsaUr«l8>^edlby Chad Staphos, DO on ox/x8/aoi7 oft lotop
mCST

Sign o£f amtust Compleied

8pori9 ftSpiiw Bflhab pysteaw fil
axooWSOVIlBLAKBBLVD

flOllTHIAKB,TK 7609*6784
T«li8i7-9l8-liaa

■  Flaxi 8l^st8-iua

PailaitiEDBlhryCaicy DOB: ia/a8/i9$8 ProgwtoN<itetTimolIiy<aieyiian,DC

tMd^lsnu6lMbf€lBSalhaNM9&MMPt^SBati9/^^m»JdGSr^^
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KeU; '̂/Carey

Oii«ifailo» KdJIyt CoMy

./^Opeloimeat Fadlli^rt SpoflB &:$pli)te Itoh* eyaeBiiM SI

oi/i7/fl047

FastModlttalHIstOfy
past medlMl Ustny BSAf sPastowfisd UrtDiyto

Pr«8»e8BNat)08t Tfampdiyca ipm«ni»DC

■  patmedisilhfsteiyBaM^&strotdlcallrfetoiyto
OMWBttffalbtof*

Htotoiy off Pment iliiMaft
SES:

fsding "^coiigh" iinaUis to deep doce weatbor ofaango. nst as ccfiidstieBt
with homo xehu actSvities,

CicaiRbtBffwi

l20.

IPIfiodoiiso.
LateialFlBxlflii R/Lso/30 .
SototlosR/L45/45'
12 (Wopsoss / loid aiitoriortfaig& sensatioiO B/L5/8 tuomd.
13 (qo^ceiis/ diBtBlaiitsEiartfakhBeiifiatifm) K/L^/is Bonnd.
LS (BSL/doiBdfbotsensationWLg/s Bonnd. j
KemBs (wL)
Babinsld (B/L)zi£^iteg.
Seated 8IJt(BVl)u88/ii^i |
Sqptoe SUl ^Howsedlrikiaany with ittdiatfott

BstensioA6Q.
FlexioiiSO.
Lotaral IMon It/L4^4$.
It0tatioiiR/L8o/do*

Cs (Deltoid / latdid eum sensailon / Biow iVI'f/S Hohnal 24.
(2 (Wk^ttftension / LateralfbiBBtm sensHtlOQ / bxaebteads/B HohnBlH't',
C7 CIticeps / Middte floger sensation / Tticaps tefleiO K/L 5/5 fionqd H+'
C8 (IntBiossd / ulnar ibtoaniO B/L 6/6 iioxmal.
Ti Ottteiowei/Medial arm) B^S/d nORnal.

imme.

tinuty)
Assowttimnte
1, other totewegtebwl disc dfapiacainBiit, Inmhosacral region > MgLoy
2. TenstotHypeiieadaGhe^ tmBpedfiedj aotintBacteble - 644^09

Traatront

1. Others
lYotes: "IP was applied hxBttotiaiifi&r flnida and inhibit pin in lombtf
area to allow for hetisr ooteamos dnifng atrengih and et^fli^lraiiiing
-Posture walk tor 5 minntes at 2.S nph
-Qnadniped 1 minute
•<3iifce Bridges inxintite j
•ReaiBtedCWtPtttls 3x5 each ride torwafds and bftdewaids I
-K0W8 (j2^) and Tric^ BxtieiisloQS 315 eadi
-3 deadlift taps and 3 bo^ wei^t sqoBts x3 each
"TRX ein^ leg stabflitytzBinmg 3 rounds eash leg,

itdhh>

I

PhthnitiBdlp* Carey DOr ogrereltoteiTlittodiyCaifipBwntDC oi/W/eoi?
Not9gmant8diiy9GBiibaBMBHaBmPWmm(¥mw£abtka^
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Pro«0diif9 9atfo«
97aO THKRAPBUnc HXERCTSES
97140 MANUAL THERAPY

MlowUp
3xv^2Week9

KteetPonteoUy dfltiedliy ChadSt^hene, DO on oi/iS/OOt7«t lotafi
FMtCHT

Sign off (ilBtiut Completed

Spoiifl acSpiiM Hdiab SyBtOtts Si
S120 WSOOTHLAKB BLYD
S0XnmAKB,1X76o9a-«7d4

Tel»8if-8t8-lllfi
Fwo SiT'SiS'iUA

PMIIait(Kdlsr»CiiTCp DOBt 10^08/1968 DeogfesaNototTiniottsrChaFmAiitDC
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KellY. Qvev

Otumuttovi KdlPi Cafey Lisiti«itcej

VIsclBlyi ̂pomSpfttemAm

01/19/8OI7

MatfkMl Hlotonr
ssBt tTGtstBMdktaiiiinsiyis

imflBnawddB,,

PPvgresa NisleSf .IlntotiiyrCl DC

nmatBdnbla.

HtotoffypfPmoiitllbwss |
HMr I

fndwg Dotter bot otfn liandqg flaio iip9 Jit lower back bttt moKO
intense. ^ |
DiamiiBatlon j

dless

Ertepsionao.

Ilexioiiso.
lateral Flexton R/L so/30.
Hxnathh/K/hAs/As > j
L2 CSiopsoas / mid antoriordti^flensaticm) R/Ls/s pomol.
L3 Csnaidrieeps / distal anteriotftfeh senaatio^ R/LG/s&oiiDal.
l6(SBL/draBdfootsen8atiiiiOR/L3/5ttoemMi 1

Babindd wlO neg/neg.
Seated 8LR(R/10 neg/nes.

Tendeniess to palpatioii none.
Cewte^:

BxtensiroOo.

Letei^Flejdon R/L 45/45>
RotatioiiR/L8o/$o.

CDMd / latexai snn soPSBtion / R/L5/0 voxnifd 2+.
C6 (Wrist eKtePsion / Latanlftnarm sessatlon / bnt^nds/sn:ohoal2+.

2^.

(18 (Ueiemd / vlner ibxeam) R/Ls/S nonm
Ti (Ibieiossel / MiedM aniO 1^6/5 ndziuill.''

AfttvppaiaistB I
1. OAer intiavpttcbial disc dis|i3ftfi6tiiatt, InislMJSBerBl
2. Tsns^^pe beadadi^ tnispeci&d, not lotiaciable • G|4^

TwwitoMmt

i^Othm j
Notes; -IdanafllxBdnetlonaficBtdeteds^ttMiitB and active isdinse ofbybeitDiile
tl8siiBiBperfiviii6dandtialemi)edweU.-lntedhieiitiB!eixiiiefttirifh]i^ i
pata8pim%to jncteaseflqidtiapafer, fecfltateltftfllfnsmTd ftihThft|;M>in.
PxopnooeptlveQeQioniiiscidiirftBaitaftedstntcbiRgiBiit&i^ nfleomfis
i

J
n jointmobiliO^tc deoi^aseetiess onmowQietitpattenis.
-Abdominal S^eeses to reps of 3 ̂ctttd holds to w&nn op
before engagins In _
-TRX lateru sotmts 3x5 eadi side
Dmnhbdl £mttt 3x5 at lolba

hAwyrtnal wAHwIptt

PMtenbKieiliy^Guep I PirqgreaaN'oteiltegttyCJiupmnnylic ot/&9[/nw7
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Procttdwig Cotfwi
97UOl?SRAFBUnC EXERCISES
^714oBIANOALTHERAFY .

Pottpwllp
3Xvikp2WeetaB

Elednmleimy dgttedliy Cha4 St^heiu, DO oa oi/siy/soi? P^loisS
FB/tcar

Stgaoffvtetiut Completed

SporiB Ol:Q9iii»Riltiib SyitBttd 81
Siao W SOinHLAKEBLVD
80inBLARE,lX7609B'6784

TeI»8l7>6l8-lllB
FnxiEiT-siE'Uis

FUiflttiiKeQyvCu^' DOBt Piwgreys Notet Timotfay Clinrmnn, X>C 01/19/M17
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ELDER AND BERG 0022/0022

PROOF OF SERVICE BY MAIL (1013a, 2015.5 C.C.P.)
STATE OF CALIFORNIA, COUNTY OF CONTRA COSTA

I am a resident of the county aforesaid; 1 am over the age of ei^teen years and not a pfrty to

the within entitled action; my business address is 3107 Clayton Road, Concord, California.

On March 14. 2017 ,1 served the within PETITION TO REOPEN FOR NEWLY

DISCOVERED EVIDENCE BY CAREY KELLY AND EXHIBITS, on the interesfed partiestn

said action, by placing a true copy thereof enclosed in a sealed envelope, with postage thereon fully

prepaid, in the Unites States mail at Concord, California, addressed as follows:

Office of Administrative Hearings
2349 Gateway Oaks Drive, Suite 200
Sacramento, CA 95833-4231
VIA EMAIL

Ms. Judith Recchio
State of California Department of Justice
P.O. Box 944255
Sacramento, CA 94244
VIA EMAIL

Disability and Retirement Section .
California Department of Highway Patrol
P.O. Box 942898

Sacramento, CA 94298

Cheree Swedensky, Assistant to jSoard
CalPERS Executive Office

PO Box 942701
Sacramento, CA 94229-2701
VIA FAX TO (916) 795-3972 !

Mr. Rory Coffey
CalPERS, Legal Office
PO Box 942707
Sacramento, CA 94229-2707 •
VIA EMAIL

Ms. Carey Kelly |

VIA EMAIL

I declare under penalty of pegury that the foregoing is true and corre^

Executed on Mai:Gh>I4.2017. at Concord, California.
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