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A~ ptst»d nr\d POnta IDl1d Authalftfea l:thlah i ~IU be filing and a.vine on you 
tN.o~ 

·A~ r~na tflQ .q~n mgmln, mnd ratndlne your Statement ot rawsa w your 
whorftle&J. It lg clear~ me ttld mr poeitlon ~ sbaalutely oatNtJt. If you put on your hd 
mgeifvflor io PERS, fn!tead of an advocetia In oppotdtlon to my poafffon, I am oartaJR 
that JOi.1 VJlll e!grCO ~ ma · 

In~~ of~ faQt flQt my pro~ ~n i:JllJ $!MA1 PERS and thQ StmtQ a:2 
· Otnfornfa balnen 200 mttUon doll!n and 400 mHJlon doQQrv, I aan not u~ 
~ I hOVQ.ncrt heMf tom you Wore thla tfmQ. · 

You i=sifl nota ton1 my pwt af ~ 1h5C I at not ~ the Orq; County CQnltd 
Munlci~ Court. aa I-. not eee 1t'5 they~ lnWJlved In ths <:&ml, but am ~ flO 
Judlcll!l Councff \Who'°" h8WI nemcd ee a ~l You havm done itHI oppi:Jllffm. 
If I l!ll'n ~ mnd h:a Munldpd O>urt lhould bQ Erv&'d, pkaac adVl&Q me. 
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BOARD OF ADQQINISTRATION 

PUBLIC EMPLOYEE'S RETIREMENT SVSTENJ 

1n the Matter of the Appllcatlon 
for Retirement from JRS ol 

PAULG. MAST, 

Respondent. 

and 

JUDICIAL COUNCIL OF 
CAUFORHIA 

Respondent. 

CASE NO. 

OAH NO. L-9605311 

RESPONDENT' S RESPONSE TO 
STATEMENT OF ISSUES AND 
POINTS AND AUTHORITIES 

Paul G. Mast, Respondent respectf uUy submits this Response to Statement ·ot Issues 

and Points and Authorities. 

J NTRODU CIION 

Respondent. Paul G. Mist, a Municipal Court Judge, began his third tetm Of office on 

January 8, 1976. Respondent retired during the pendancy of said term on January 15, 1979: • 

Respondent's retirement benefits were deferred unUl May28, 

1995. The cialm which preclplta1ed this proceeding was flied In June 1994, prior to 

Respondent recslvlng any retirement benefl\s. 

Pursuant to the ruUng In Olson v. Cory (1980), 27 C.al. 3d 532, 164 Cal~tr. 217, 

Respondenrs pension rfghts vested in accordance with the IJIW as It existed at the time he 
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took am.ca an his ftnal tann, La. Janumy e. 1975. Respondent has requested that his pension 

• 
rfef* be ti> calculatad. Pall1oner has relUsed. 

STAIEM&NT op ""ues 
Respondent agrees wlh Petftfanra Stalarnant Of l8suaa. axcept In ttvee Instances. 

the llmt two d Which do not seem materfal. 

1. Respondent lnltlally assumed oftlce and Joined tha .Judges Retlrermnt System an 
Nowmber 8. 1985 (not November 1 ). 

a. On January 15. 1975. during Reapondenfs 1881 tann, Raspondent did nat •res1gn• from 

oflkse, but -iet11ecr 1rom onm. 
a. Patltloner Indicates- In Note 6, 111 earler communications with respondent. JRS 

Informed him that Judges who sU1I served after the ameridmant ot sect1on 68209, received 

.addlllonal corq>es18811on. This was designed as a 'camparable new advanlaga' ta offaet the 
13 ·, 
14 . ;lmpafnnent.• 

15 

16 

17 

Aespondent did not receive SUCh a cammunrcauon flam JRS, but did receive an 

Inquiry u to whether ha received any compensation subsequent 1o Olson v. Cmy. supra. 

Olson v. Coty concerned two matters. the question dwhether salary rfghts Or certatn fudges 

18 : were vested and the questlan ot Yttlather pension rights of these same Judges went vastad. 

19 The Supreme Court determined that both ware~ for Judges Who assumed afftca prior 1a 

3l January 1, 1977. The Controller d the State of catlfomla, ha\llng previously rutused to pay 
. . 

21 Judges any amount In excess ot lhat authorized by the law as enacted and eltectlVe January 
• 22 

%3 

1, 1977, aubsSqueflt to OISon v. CmYr and 1n· accOrdanca with Ille order or"th8 Suprenie 

Coult In that caa, paid to lhose fudges who had begun their tennof ofllce prlOr to January 1. 
24 1971, and whose rights were thus vested, the balance d their salary whfch had been 
2.1 

wfthhefil ftom them. Raspondent did receive that back pay which amounted to a very few 
26 

hl.11dreds d doOars. Said sum was received In 1980or1981. Respondent does not have a 
'Z1 

memory of or any records to indicate the exact amount received. 

2 
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Respondent never received any money or other compensation designed as "a 

coqJ&rabJe n~ adVanlage• to offsel 018 Impairment tq his pension rfah1B. nor did ~he ever 

watva anY pension rights. 

FUl1fler,· lhe ControDer d the state al Callomla can not pay money not authorized by . . . . . 

law, and could not have paid •addftlanaJ coqJenaat1on• deafgned as a ~ new 

adVantage" lo affsat an lmpUrnant, unless such pa,...ant was authorlZed by the leglslature 

by slak.d8 or the people by lnftlatlve or refelandum. No such law waa ever enacled and no 

auch payment was ever authorized. 

• In addftlon, this Issue was addr9a&ed by the Supreme Qut In Olson v. Coty which 

epeclflcal1y hokts thai there was no •comparable new benafr, ~ n slates al page 541, 

•8uch madlflcatJon of "Pension beMftta works to tbe dlaadvanlage of Juclclal pensioners by 

reducing potential pension lncreaaes, and ptovldtla no comparable new benallfls 

(emphasis supplled}. 

tQINTS AND AUJHOBITIEI 

Raapondent'• pension rlghta are ve1ted In accordance with Govemmant Code 

aactlon 68203 aa ltexlated on January I, 1171 

The California Leglslature amended, effedlve January 1, 1977, Gowlmmenl Code, 

Seotlon 68203, llmiUng annual cast of llvlng Increases to judlc1at safarles to a maximum Of 

nve pen:ent. Prlpr to the 8nactment. Judlcial aalarlaa lncreaaed fn accordanc9 Wltll the cast or 
Avina Increases wltho~ a maximum Umflallon. 

The Supreme Court. In Olson v. Coty, supra. ruled that safd Bhlendment was 

unconstltutlonal an the grounds that It Impaired vesl8d contractual rights In vlotatlon Of tha 

United Slales Constitution, &laUrV that salaries af electad state offtc&rs may not be reduced 

during their term d office. The Supreme Court~ that the ruing applled to any judge who 

sened any portion or his tenn prior to Janumy 1, 1977. and aa ID Judlclal pen•lanar• 

3 

JRS-A 001101 

.. 
.. .. 

··----·-····-----------------

Attachment G 
JRS Exhibit 8 
Page 4 of 11



~\ 
•• . . •• . . 

• 1 •• . .. . •• . . ... ... .. . ... . . ... 
1 

whose benaftls were based on the satarY for the office al auch a Judp. Juclrclal pensioners 

2 
ant lhe Jlk#ge and Widows and orp~ans ol the JUdge wha alao have p.enelun IVhtS. 

3 The Supreme Court also clearly 8latad that a Judge Who CORIPlat8:' a -Prdected ten-. 

4 [a-protected tam• ts a term that began between ~IY 1, 1970 and December 31. 1978) 

s and· voluntart/ embarks upon a new term can lhereafter no longer clafm to serve In a 

6 -protected term.· Respondent doe& not ran Wllhln lhat c:ategmy as 11e did not camp1ete his .• . 
7 -proteclad term" nar did ha embark upon a new farm, Inasmuch as .he ndlrad Janull)' 15, 

8 1979. prior to the expiration d hf8 trprotected tamr, JanullY 1. 1881. 

9 Tiie s-.ame CoUtt atatea that once Y81ded, ~rights can not~ 1aken away, at page .. 
10 

. 
638: 

11 
Once wstad. the right to co~ cannot be ellmlnated wllfllUt 

12 unconstltutlonally frqJBlrlng the contraet obllptfon. ••• 
· In the Instant case ttse Legfslatw8 In 1889 adapted the lull cast-ar..ovtng 

13 lncraa8e pRMslan. binding the Rte to pay peraons 8IJIPIO)WI at the 

14 
represented compensation for11Uterms ol office. . · 

Prfar ta the 1976 amendment )lldgaa had a Wl8ted ltgtj not only to their 

~· . ts . office for a certatn term Id also to an annual Increase In salary equal ti> the tun 
lncraue In the CPI during Uta prior calandar ymr. 

1, On page 589 the Supreme Court &lata8 that the rights are conhact rtghla applying to 
17 jUdge8 Who S8fV8d any part or his term during the 1110 to 1977 period (Ute "protaCted temt'), 
18 

and mctends to the end of said tenn: 
19 

A Judge antema office Is deemed to do so In consideration or. at least In 
20 part· sal:f benefla than offered by the slala for that office. r salary benafll& are 

21 
dlmlnlah .. by the Laglslature during a JUdge1a term. • • • the Judge Is · 
n6V8fthelesa entltlad to tha ccntractad:lor beneflta during Uta remaJnder af such 

. 22 . . tam.. The right to auch benefl &CCJUSl lo a Jucp~aaved d~ the~ ...... 
beginning ·1 ~ • 1970 \0 1 Jan:tcl I wheU1er his term d Offloe • . 

23 commenced prior to or during that time 

24 tn regard to Judicial panslbnars. Ille Supreme COwt states that jUdlclal penatanera . . 

2S h15va the same vested rwn 88 the s1lUng JUdga cftlrfng 1he -protected farm" at pages 540 

7.6 through 542: 

rt . n. 1976 ~In addition to Impairing lhe wstad rlghla of Judges 
28 

In orrm. ~so Impairs those or jUdlclal pensioners. A long II~ of this court's 

·4 
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decisions has reiterated the prlnclple lhat a pUbllc er:=:.r:s'°n rights 
are an Integral element d· ca"1penBatlon and a vested rWtt accrUng 

, ~n accaptanca of emplo'1!Pnt ~ • .any changes In a pensfan plan which 1&1ult 
In dlsadvanlaaa to e~ shoUfd be ac:com=:'fad by ~ new 

· advantaaal. 8lnaa no niw mrqmrabte or offl8tUr banafl appeared In Iha 
· modllfacf plan., we herd Iha 1876 statute unconstltutklnally Impaired lhe 
penslaner"S wsted........ . . 

••• 1ha salary lor such a Judlclal ofltde - I the retired or deceased Judge 
aarvad In offtca durlq Ul9 DedOd 1970 to. 1977 • was covenarUd ID lnansasa 
annually di the h.C.8118 ln CPL-Tha 1978 Imitation on Increases In Judlclal 
aalarles la, In Un. caTculated to diminish bansftts otherWlse avallabla to tho8e 
Judicial penalanara.. SUoh mad~ of '-8flllon beneftls wodcB ta the 
.d~ of judldal pensioners by raduCI~ ~ penafon lncreases, 
and pmvld8s no coqsarable new bsn8ft. Agafll wa ·cono1uda that defendants 
have failed to clemon&llalt ju&tiftcatlon for 111'1P811i1Jg thaae rfgld8 or that 
~bfa new advantaa9s wera lnoluded and fiat section 88023 as 
amended Is uncanstitutlonal as to certain )Udldal pensioners. 

Conlrautualy, each Judlcla1 pensioner Is entitled to soma ftxad 
percentage ot the aalmy payable ta the judge holdlng the partlcular jUdlclal 
ollh:a to which Ute retll9d or deceased Judge was fast elected or appalnted. 
(dtatlans omiled) Accordfngly, a JudJclal penmoner cannot clalm lntJalnnent of 
a "8Sf8d rigid arf8lng out d ttia 1978 amendment axoapt when the judge 
holding Utsputlcular .... office could also clafm such an Impairment. 

· Thus. the penslof! rights of a Judge 4Nbo retired dud~ a •ptQtecte(I temr W8fe veslad 

. for all Uma. Ille same as his« harsalary was protected by his or her vested rights untft such 

dme as said Judge retired during the~ term•. . . . 
In this case. Relpondent was a Judge ~!ding such a partlcular Judlclal office. a . 

"protected terin". In that his term began January &. 1975, which was within the wlndoW period 

of 1970 to 1977. His pension f'tlhts were forever vested by the fact that he retired during the . 
-Protecled tenn• on Januaiy 15, 1979. prior to the mcplratlon d- his -protected term•. Said . . 
•protected temt ~ have mcplred January 1, 1~1. had Resp~t not prevtously retired. 

The tact.that Respondent wis serv11111n such a "ptolected temr and· had such Vested rights .. . . 
was further QOnflrmed by Ille Stale· Controller's office when ~ondent was paid the . . 
withheld anearages to hrs salary In 1980 or 1981. . . 

The Supreme Co~ further emphasizes the different treatment to be accorded the • 

group d Judges Respondent falls In (lhose with i>totactad termsi fmm another group d 

juctges; stating at page 542: 

s 
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Judlcial pensioners Vfho&e benefits are. based on· =al seMaas 
tennlnatlna v.t111e sac11on maoa ~ for unllmlted east-a 1 lncraases 
tn Jpdfcfal salaries [Relplndlnt was In thfl clasa "'9ra the cawt bald In the 
Olson ~ Col)' caae tl1at 88dlDn 88208 Provided for unlfmlled cost-of.flvlng 
111C1888es Uritll the end of P.aspondeld'a tann lhal ·~ January a. 1875), 
a~utred a \IBSfed ,._ lo a pension benefit based on some p~lonata 
shara of the salary of Ille Judge or Pdlce ocetatng the ~ ~ office 
lnolUdlnO the lnCUmbant )Udle'a « )UIUce's unUinftid cost-of.ft\tfna lncraases. 

The Supreme Court states lhat fl a judge embark& on a new term after Dacember 91,, 

1978 (which Ae8pandent did not do), then hla ~salary and hls •. panslan rights ~ra . 
governed by the 1978 Amendment to Sac1lon 68208 o~ page 542: 

Flnally, as In th8 case of .JUdgea or ~ISttces who enter upon a. new or 
unexpired term al a predacassor JucQt after 81 Dec8mbar 1878, beneflla of 
Judlolal pensioners b8sed an the tialaflea d such jUdges Wiil be governed by 
tha 1978 amendnllnl • .. 
The conclusion of the Supfame court Is no page 54!1: 

We conclude that Government Coda Seelfon 6820S .ae amended In 
1978, Insofar aa ft would umt cost-of·fMng salaty Jncreeses as ~ by 
section 68203 bafala the 1976 ~. cannot be cansUtutlOriall appHeil 
to (1) a judge or }Ustlca dUrtng any term of. Office, • • . If the Judge or JUstlce 
88t'V8d soma portion thereof {a -protected teimt!) prior ta 1 Janumy 1 ITI, and 
(2) a Judtclal pensioner whose beneftts are based on same proportionate 
amount of the salary or the JUdge or )Uatlce accupytng that office. 

No ooniparabla new benefit 

The Pelltfoner. In Its Slatement d Issues, Infers ·that theRt may h•w ~ some 

-comparable new benafft" received by Respondent which would offset his veated pension 

rfQhts. The Supreme Court In. Dison v. Coty specHJcaJly hold& that there was no •comparabte 

new benefit". when It states at page 541. -Such moctllcatlon Of pension benefits WOlks to lhe 
I • • • • • 

disadvantage d judlclal pensioners by reducing potentfal pension Increases, and proVlda 

no comparable f!•W bctnelll (emphasis suppled). • 

Other laauea ralead by Petitioner 

In an elort to defeat Respondent's valld c1alm. PetllkJner sela forth other Issues Which 

are specious and do nal apply to Iha Jasuea bafora this bt1UnaL 
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PetJUoner states on page 5 at llne 3 d the Statement of lssu8$1hat the Chief Executive 

•· 
Ollcer (WIJo Is the Petllfaner In this ma1terJ finds that 8ldlons 7503S.S and 6820S are clOsely 

relaled. and by his reasoning this means that sf~ 88C1fon 75088.5 was not amended fn 

·1971, -~ Judlclal pen&loners rights W8f8 not ~ as staled by lhe Supreme Coud. lbs 

supreme QJurt has ruled an lhla lsal}8. and the rutlni II 1t111 Judlaata. 

Nol only was section· 75033.S In mdltence at the time of the 1976 amendment to . 
sacllon 88203 and thereafter. bUt H Wll consfdered by the Supreme OJutt lnO/San v. Coly. . 
and clad lherefn. ln this reaan:t the Supreme c.owt stataa aa foUows: 

ContractuaDy, each Judicial pensioner Is entltled to soma fixed 
percentage of the salarY payable. to ~th& fudge holding the parUcular JtK.llclal 
office to which the retired or daceaiad Judge was last alacted or appointed (See 
e.g., Go¥ am, §§ 75082. 71oaa.1 (emphasit~ •••• AccoldfnGIY, a 
judlclal pensioner cannot clalm l~t cl a vested rrpt arising out d Iha 
t 976 amendment eampt when the JUdga holdfng the pliltlcur.. jUdlotal otlca 
could also alafm such an lmp8lrment. 

Petitioner also atatas on paga 5 It One 21. ~ on U'8S8 prfnalples cl. ~ction, 

the Chief E>cecullve Of1lcer (th8 Petmonar] ha& det~lned lhat t~ LeglSlatUre did not Inland 

to "grandfathe,. Judges • • • • • This Slatemant nmy ba true. but II only exhl>lts Iha rack Of 

understanding 11\at Iha Petttroner Dllef ExecutlVe OJftcer has of Olson v. Cmy. The holdlng 
18. 

19 

20 

21 

22 

~ 

24 

25 

216 

'Z1 

28 

In Olson v. Co,ry Is that the 1976 Amendment to Sectfon 88203, which exhibls the 

LegJsfathle Intent. was unconstilutlonal as appHed to Respondent and the class of judges In 

Which Respondent falls. 

Nexl. P.alilkmer states al page S. Ina J4. -i118 long-standing Interpretation of a staMe 

by the aganey enltusted With as fmptementatlon wm be glWn weight by lhe COUlfs.• In support 

of this proposlllon Petitioner cites Neely v. Board d Rst/nJment, (1~74) 38 C.A.Sd 815, 111 . 
C&l.p.ptr. 841.. and City of Sactamento v. PUIJ/lo Employess RBlll8"1f1111 8)'StBm. (1991) 229 

CBLApp.3d 1470, 280 cat. Rptr. 847. lbe G8S88 do not stand rar what Petitioner cites them 

for, bUt even Ir they did. the fnterptetatfon of ,the Petitioner Chief Executive Offlcer cannot 
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•• • • 
over-rule the C&llfornla Supreme Court no malt• how long he appUed the erroneous 

lnterpretatfOn. 

In regard lo the Neely case, the Board or ReUrement held an administrative hearfng. 
• 

after which the Board of Retirement made a determfnatfon. Thia Is the procedure In which this 

Tribunal Is now engaged In. After a decision Is made In th.IS mailer, the decision ol thl& • 

Tribunal wn1 be given great weight. Thal la au that Neely ·~ In Iha Instant case. 

Fleipondent before this time has not been glVan an administrative hearing and no 

determination has been made. 

In addllon, aft8r stating that the Board al RetlremBnt'a decision wlU be glVatl great 

weight. Iha Court prcceada to dlscUss au lhe Issues and the meanings of the wards and 

dacldaa the case llsalf. . 
In the Nssly case, the question was one of lnterpralatfon d the meaning cl words In a .. 

statute. I was not the ilkJpralaUan of the coastltutlanaftly d a laW passed by tha legtstiture. 

With alt due raspecl. the PetlUonar Chief ~ otncer Is net as quatllled as Uta Supreme 

Court to rule on the constltulfcnaliy of an act of the Leglsfalura, and rn the 1nslant case Is not 

In a position to over•rule the stated declsfon of the Supreme Court. . . 
Likewise In the City of Sacramento case. the Court held that the Board ot 

AdmlnlatniUon'• lemphasls supplied) Interpretation d Iha PUblic :EnqJIOyees' Retirement 

Law (Gov. Code. §20000 et seq.) Js to be accorded great we1ght unlesa cfearly erroneous. 

The Court further states. however. that where the material feda ara not dJsputed and the 

quesflon fnvoh!e& onty th8 Interpretation and 8pplfcatfon of the' act;· a qtiastlon ol raw Is · . 
presented on which the appenate court must make an Independent delermlnatlon. 

. In Iha Instant case. the material fads are nol fn dispute. The queaUon Involves only the 

lntarpreCatfon and applfcatlo~ of the raw. A question of law Is thus presented upan not only 

the appellate court. but also this :r'dbunal must make an Independent determlnattan. 
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• . . • t • • ••• . .. 
WHEREFORE. Respondent l88P8CUUllY raqu8811 lhat an order be made upholding bis 

oJalm ant\ conftrmJng his "88tad pension rights. 

Re&pedfully 8Ubrnllled, 

AUQU&t 16, 1998 
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.. -.. . . . • . . . .. 
PBOOE OF SERVICE .. 

ST ATE OF CALIFORNIA, CGUNTY OF RIVERSIDE 

I reside in the aforesaid County. State of Califomta f am over the age of eighteen 

years and nol a party 1o the within action. My residence address Is 

On August 19, 199& l served the foregoing RESPQNSE 

TO STATEMENT OF ISSUES ANO POINTS AND AUTHORITIES on the Interested 

parties In thfs action by placing a true oopy thereof, enclosed In a sealed envelope 

With postage fully prepaid, In the United S1ates M.WI a1 Palm Springs, CaUfomla, 

addressed as follows: 
Office of Admlnlstratlve Hearings 
314 w. F1rst St 
Los Angeles, CA 90012 

.Kayla J. GDl81\ Deputy Generat Counsel 
Maureen AelUy, Senior Staff Counsel 
Publlo Employees Retirement System 
Lincoln Plaza, 400 •p- St 
Post Office Sox 942707 
Sacramento, CA 94229-2707 

Judicial CouncU of the State of Catlfomla 
303 Second St. 
South Tower 
San Francisco, CA 94107 

I certify under penatty of perjury under 1he laws of the State o1 California that the 

foregoing Is true and correct 

Dated: AUgUst 19, 1996 

Marci Mast 
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