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Ragsondent, W

Door Ma Ro#ty:

ggfmﬂp!mﬂndmmmmmwhbhwm be filing and serving on you

‘Afie? researching the quoestion again, and raading your Statement of [adues and your

authorftes, it 1o clear to me that my poeition is absolutely correst. if you put en your heR
@0 advizor o PEAS, Instead of an advocats In oppoéltion to my pasition, | am csriain
thet you will aprco with ma. -~

in viow of the fact that my propoacd recolution will eave PERS and the State ol

" California batwasn 200 mitilon dollers and 400 milfion dollarg, | can not underatand

why | hava not heard from you bafare this ime.
You will note from my proot of service that | a4 not esrving the Orange County Controd

. Municipal Court, 8a | can not e thet thay are involved in the caas, But am eerving tho

Judielal Couneil who hero nemed as o Resgondant. You have done tha oppoaits,
i | om wrong and the Municipal Court should be sarved, pleass adviss me.
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PAUL G. MAST

Respondent
BOARD OF ADMINISTRATION
* PUBLIC EMPLOYEE’S RETIREMENT SYSTEM
In the Matter of the Application case no.

for Retirement from JAS of
OAH NO. L-9605311

PAUL G. MAST,
) RESPONDENT’S HESPONSE TO
Respondent, STATEMENT OF ISSUES AND
’ POINTS AND AUTHORITIES
an

JUDICIAL COUNCIL O
‘ CALIFORNIA ‘

Raspondent.

Paul G. Mast, Respondent respectiully submits this Response to Statement-of Issues

and Points and Authorities.
INTRODUCTION

Respondent, Paul G. Mast, a Municipal Court Judge, began his third term of office on
January 8, 1975. Respondent retired during the pendancy of sald term on January 15, 1979 -

Respandent’s retirement benefits were deferred unti [N oy 25,
1995. The claim which precipitaied this proceeding was filed In June 1 994, 'prior to
Respondent mcel\.lrlng any retirement benefits.

Pursuant io the ruling in Oson v. Cory (1980), 27 Cal, 3d 532, 164 CalRptr. 217,
Aespandent's penslon rights vested in accaordanca with the law as it existed at the time he
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took office an his final tam, Le. Januery 6, 1975. Respondent hes requested
rights be sp calcutated. Petilloner has refused.

' STATEMENT OF ISSUES

Respondent agrees with Petitioner’s Statemant of Issuss, axcept in three Instances,

the fist two of which do not seem matertal. |

1. Respondant inltially assumed office and folned the Judges Rettrement System oh
November 8, 1965 (not November 1).

2 On Januaty 15, 1975, during Respondent’s last term, Respondent did not “resign” from
office, but “retired” from offica. '

3. Petitioner Indicates in Nots 6, In eariler communications with respondent, JAS
Informed him that judges who stil served after the amendment of section 68203, recelved

P e

that his pension

.additional compensation, This was designed as a ‘comparabls naw advantage’ to offset the
‘impairmant.”

Respandent did not receive such a commumication from JRS, but did recelve an
inquiry as to whather he recelved any compensation subsaquent to Qlson v. Cory, supra.
Gison v. Cory concerned two matters, the question of whether salary rights of certain judges
were vested and the question of whather pension rights of these same judges were vested.
Tha Supreme Coust determined that bath were vested for judges who assumed office prior to
January 1, 1977. The Controller of the State of Califomia, having praviousiy refused to pay
Judges any amount n excess of that authorized by the law a8 enacted and elfective January
1, 1977, subsequent to Ofson v. Cory, and In‘accordance with the order of the Suprerie
Court in that case, pald o those judges who had begun thelr term of office prior (o Januaty 1,
1077, and whose rights were thus vested, the balance of their salary which had been
withheld from them. Respondent did receive that back pay which amounted to a very few
hundreds of dofiars. Said sum wes received in 1980 or 1981. Respondent does not have a

memory of or any records to indicate the exact amount received.
2
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Hemondmtnevermelvedwmyyoroﬂwrcommaﬂon designed as "a
cooparabje new.advantage® to ofisel the impairment tp his pension rights, nar did*he ever
walve any pension rights. .

Further, The Controller of the State of Calliormia can not pay money nat authorized by
faw, and could not have pakd “addiional compensation® designed as a “comparable new
advantage”® to offset an Impairment, unless such payment wes authorized by the legisiature
by slatute or the people by initiative or referendum. No such law was evar enected and no
such paymsnt was ever authorized.

- In addition, this issuo was addressed by the Supreme Court in Ofsonr v. Cory  which
specifically holds that thare was no “comparable new benafit, when It states at page 541,
“Such modlﬂcatbn ot pension bensafits works to the disadvantage of Judiclal pensioners by
reducing potential pension increasss, and provides no comparable new benefit™
{emphasis supplled).

POINTS AND AUTHORITIES
Respondent’s pension 'rlqlm ere vested in accordqnco with Government Coda .
saction 68203 as it existed on January 8, 1975

The California Legisiature amended, effeclive January 1, 1977, Govemment Cods,
Section 68203, limiling annual cost of living Increases to judicial salaries to a maximum of
five percent. Priar ta the enactment, judicial salaries Increased in accordancs with the cost of
itving increases without a maximum limitation.

The Supreme Court, in Clson v. Cory, eupm, ruled that sald amendment was
unconstitutional on the grounds that it impaired vested contractual rights in violation of the
United States Constitution, stating that salaries of elected state officers may not be reduced
dusing their termof office. The Supreme Gmmgaxadmamemngappaedtoanymmo
served any portlon of his term prior o January 1, 1977, and ss to judicial pensioners
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mmnmmbmdmﬂnnmmﬂmoﬁmamwhamdm Judicial penslmets
amthejut;ge and widows and arplgansolﬂn]udsa who also have pension rights.

MSuprmcmtabodwlywmatammmmma'pmw.

{a “‘protected term® Is a term thal began between January 1, 1070 and December 31, 1976
and voluniarily embarks upon a new term can thereafer no longsr claim to serve in a
“protected term.” Raspendent does not fall within that category as he did not complete his

*proteciad term” nor did ha embark upon a new tarm, inasmuch as he rethrad Janussy 15,

1979, prior to ths expiration of his “protacted ter”, Jammw 1981,
msmamcouummatomvm mmmnotbewwnaway &t page
538:

to compensstion cannot be eliminated without
uneonstltummml meeontmtou
+  In the Instant L@Mminiwmumemm-mm
Increase provision, blndlng state to persons employed at
represaented compensation for thelr terms of
mmmmsmmmmammmtwmmf
oﬂbofwawhlntamhtalwbmannualhuemmsahryeqmlbmem
increase in the CPI during the prior calendar year.

On page 539 the Supreme Court states that the rights are contmact rights applying to
judges who served any past of his term during the 1870 to 1977 period (the “protected term),
and extends to the end of sald term:

udga entering office is deemed o do s0 in consideration of - at least In
wmmmnmmwmsm:mmm ¥ salary bensfits are

by the Istature during ’'s tarm, . .. the ol -
newnhelasu entmadngthseomractado!orben dur!ng reszm ch
badnTnhl:g miy1s7op1 Jan . gm';“?mmmstg m:lﬂnffbe’
erm
commenced prior to ar during that time

h_mbmmmmmmaSupmcomm that judiclal pensianers
have the same vested rights as the sitting Judge durlng the “proteciad term” at pages 540
’lmough542:

The 1976 amendment, in add to impairing the vestad rights of Jud
lncmce also impalrs thoss of judiclal penma&AhnaumriglmhLotm

.4 .
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deolsiona has reltsratedﬂn prlnclple nm a publlc employee’s n rights
are an Integral element of compensation and a vestad tight aceruing
upgn accaplance of employmsnt . .anyclmgeshapeuslonplanvmbhmult
In dis o smployees shoild be accom b&eompame
: advan? no new comparable or bane appearadinma
- moditied plan,, we held ths 1976 slatile unconstitutionatly impalred the
sahry smha dldaléfmso if the retired or deceased judge
smdlnomea m 1970 0. 1977 - was covenanted to increasa
annuafly with CPl- Tha 1976 Emitation on increases in judicial

mh.lnmmwwmmmmommammm
ﬁ'mm' 3?%1 'ﬂulmI bymoc:uc:' po't'mlmm m?asgi
v pansloners ng pensio
and providas no compasabls new bonefkt. Again we wmmaaendm
mmmmmmﬁonfmlmﬂWrwﬁsmm
comparable new advantages were (noluded and that section 88023 as
amﬂadbwm&dbnalasbeeﬂahludbuperdon
sach judiclal pensioner is euﬂlted to some fixed

ConiractuaBy,
percentage of the sal yable to the holding the particular judicial
mwm&nmd%p:rdmmw bs‘t’ehcladorappalmg.
ormnged]mmly. a judicial pensioner cannot clalm impaimment of

of the 1976 amendment except when the judge
mmmnwpammmmla!dﬂcacuu!dahodmmanmamm
Tm:s.mepension_ﬂnmsolaindcaﬁrhoraﬂradduﬂnqa *protected term” were vested
for all time, the same as his or hersalary was protected by his or her vested rights untlt such
umassaldjudgeldhaddwmme'pmdedtem'
lnlh!acasa.nespmdantwasnjudgeholdlng suchaparthular]ndldaloﬂba, a
‘protected term”, Inthathhtarmbegan-imm&ﬂ?& which was within the window pericd
}:mmm{m.mspamonmmswemmverveszedbynmfaauumrauaddummme
'protentedtenn onJanualyw. 1979, pﬂofbmeemlratbndhlambmdtmm Sald
pro!ectedtanfwwldhamemlreddanmrw 1881, had Respandant not previously retired.
The fact that Respondent was serving in such a ‘protected term” and' had such vested rights |
was further confirmed by the Stale Conoller's office when Respondent was pald the
withheld arrearages to his satary in 1880 or 1981.
The Supreme comtmhsemmdmsﬁwdﬂfmntﬂaattmtobeamrded the
group of Judges Respandent falls In ﬂhosewﬁh'ploteetadtems') tmmammergroupd
Judges, stating at page 642:

JRS-A 001103
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Judicial pensioners whose beneflls ara. based on” judiclal services

ST e ., P S 0
Including the incumbsnt judge's of m%m«-mu Increasss.

The Suprema Court states that H a judgs embarks on @ new tem after Dacamber 31,
1978 (which Respondent did not do), then his fuline selary and his pension rights are

govamed by the 1976 Amendment to Section 68208 on page 542:

Finally, as In the case of ulmtbaswmmupon new

or
unexpired term of a predecessor 31 December 1976, benefiis of
]udlclalpenslamhasedonmamdasdsuwm bego\rmw
the 1878 amendment. .

The conclusion of the Supreme Court is no page 546:
Wa conclude that Govemment Code 3ection 68203 .as amended In

1978, Insofar as it would ImR cost-of-lving salary increases aspmvued by

section 68203 befora the 1976 amendment, cannot ba

?&‘J& Y ’“‘“’;’m"‘:‘&‘i‘&“}‘:’ "pmgmed gﬂnmprbr o "Jg:{:'gfye 1%’77 a?&

(2) a judicial pensioner whose bensfils are based on some pmpoﬂlonate

ammmtofﬂlesalarydﬂu}ndgeormsﬂcaoccmylng
No comparable new benefit : .

The Pelitioner In lis Statement of Issues, infers that there may have been some
r “comparable new benafit” received by Respondent which would offset his vested penslon
ights. The Supreme Court in.Cison v. Cory specilically hoids that there was no *comparahle
new benefit”, wheﬂltstniesatpage §41, “Such modification of psnsion beneﬂtsmlks to lhe
disadvantage of judicial pensloners by reduing potental pension Increases, and provides |
no comparable new benetit [amphasis suppiled].
Other issues raised by Petitioner .

Inan effort to defeat Respondent's valld claim, PetRioner sets forth other Issues which
are specious and do not apply to the lesues bafors this tibunal,

JRS-A 001104
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‘ W;rémmé;gesmllmadmsmmwmmmmmmm
Officer [who Is the Petitioner n this matter] finds thet sections 75033.5 and 68208 are closely
lemd.andbyhlsraamnmmh means that since saction 75083.5 was not amended in
'1976,akﬂbhlpendonmﬂglﬂsmnulvadedasslatadbyme Suprememurl.'lhe
&mmmmmmmmmmmmhmm

Notorﬂyaassacﬁnn-MShmametimdthe 1976 amsndment to
saction 68203 and thereafier, but it was considsred by the Supreme Court inOlson v. Cory,
and cited therein. (n his regand the Supreme Count states a8 fallows:

Contractually, each judliclal is entitled to same fixad
percantege of the paablatome e holding the particular judictal
g.?&m&?htgmﬁ 750392, 75033.5 lemnhm :::‘Igcqtedor appointedméySee

)

D e o e o o

could also clalm such an impairment.

Petiticner also states on page 5 at ine 21, “Based on these principies of construction,
the Chiaf Execuliva Cfficer [the Petitionsr] has detgfmlned that the Legisiature did not !;llend
to “grandfather” judges .. .." This statament mey be trus, butl!mlyendzbitatlp lack af
understanding fhat the Petitioner Chief Exacutive Officer has of Ofson v. Cory. The holding
In Ofson v. Cory (s that the 1976 Amendment to Section 68203, which exhibils the
Legistative intent, was unconstittional as applied to Raspondent and the class of judges in
which Respondent fails. _

Next, Pelitioner states at page 5, line 14, "The long-standing interpretation of a statule
wunmymkt&admmnslmptmmmmbegm weight by the courls.” In support
of this praposition Pelitioner cites Nesly v. Board of Retirement, (1974) 38 C.A.8d 815, 119
Cal.Rplr. 841, and Oy of Secramenio v. Public Employses Flatirement System,  (1991) 229
Cal App.3d 1470, 280 Cal. Rpir, 847. The cases do not stand (or what Petitioner cites them
for, but even If they dld, the Intempretation of the Petitioner Chief Exacutive Officer cannot

7
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over-fule the Caliomia Supreme Court no malter how long he applied the enwonecus
intempretaion.

In regard to the Nesly case, the Board of Retirement held an administralive hearing,
alter which the Board of Retirement made a determination. This Is the procedurs In which this
Tebunal is now engaged in. After a decision I3 made In thjs malter, the decislon ol this
Tribunal will be given great weipht That s all that Nesly says. In o instant case,
Respondent before this time has not been given an administrative hearing and no
determination has been made.

in addRlon, after stating that the Board of Relirement's decision will be given great
weight, the Court proceeds o discuss all the issuas and the meanings of the words and
decides tha case Bself. .

In the Nealy case, the quastion was one of m'brpretaﬂondtho meaning of words in &
m.lwasndmahtqrpmuonulﬂnwsﬂntmwyol;alaivpassedbytha!eglsta'm
With all due respact, the Petitioner Chiet Exacutive Officer is not as qualified as tha Supreme
Cott to rule on the constitutionallty of an act of the Legislature, and tn the instant case Is not
In apusmontooverngelhestateddacmon of the Supreme Cowt.

Likewise In the Clty of Sacramento case, the Court held that the Board of
Administration’s |emphasis supplied] interpretation of the Public Employees' Retirement
Law (Gov. Code, §20000 et s8q.) s to be accorded great weight unless claarly emcneous.
The Court further siates, however, that where the material facts are not disputed and the
question Involves only the interpretation and applicalion of the act; a question of law Is’
presented on which the appellate court must make an indepsndent determination.

. inthe instant case, tha material facts are not in dispute. The question Involves anly the
Interpretation and application of the law. A question of law i5 thus presented upon not only
tha appeliate court, but also this Tribunal must make an indapandent determination.

8
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WHEREFORE, Respondent mspectfully requests that an order bs maga uphalding his
clalm and confirming his vested pension rights.

»

Respectfully submitted, -
August 16, 1896

Paul Q. Mast
Respondant

B =8
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PROOF OF SERVICE
StaTe OF CALIFORNIA, COUNTY OF RIVERSIDE .
| res!de in the aforesald County, State of Callfornia, { am over the age of eighteen
yeara and nhot & party to the within action. My residence address is [N
I On August 19, 1998. | served the foregoing RESPONSE
TO STATEMENT OF ISSUES AND POINTS AND AUTHORITIES on the interested
parties in this action by placing a true copy thereof, enclosed In a sealed envelope

with postage fully prepald, in the United States Mall a1 Palm Springs, California,

addressed as follows:

Oifice of Administrative Hearings
314 W. First St.

Los Angeles, CA 50012

Kayla J. Glllan, Daputy Ganeral Counssl
Maureen Rellly, Senlor Staff Counsel
Public Employees Retlrement System
Lincoin Plaza, 400 “P* St

Post Office Box 842707

Sacramento, CA 84228-2707

Judicial Councl of the State of California
303 Second St.

South Tower
San Francisco, CA 84107

[ certify under penalty of parjury under the laws of the State of California that the
foregoing is true and correct.
Dated: August 19, 1996

Marci Mast
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