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Panl G, Mast

Judge Paul G. Mast (Rel)
May 1, 1995

Judges Retirament System
400 P Street

P.O. Box 842705
Sacramanto, CA 84229-2705

Fax: 916-328-3270

Attention: Jim Niahaus
Lead Analyst

Dear Mr. Niehaus:

Thank you for your recent telephone call. As communicated to you previously, | elect
to have the salary at tha time of my refirement adjusied by uniimited cost-of-living
Increases. | understand that your office Is handling hundreds of pensions, aill of which
are being paid based upon the current selary of a sitting judge. The purpose of this
letter is to address your concerns by explaining that i am enlitied to the benefits which
| am; elecling to receive and demonstrating thet | am the aply pensioneer so entitled,

Be“ore reviewing the California Supreme Court holding presented in Ofson v. Cory,
27 Cal. 3d 532 (1980), consider the following brief history of the legislative changes in
the law regarding judicial compensation: _

Prior to January 1, 1870 {1969 change in the law):
No provision for any cost-of-iiving Increases In the
compensation of judges or any other automatic
increases.

Effective January 1, 1970:
Legisiature instituted cost-of-living increases
without any limitation or cap as to the amount
of annusl increase.

Effective January 1, 1977 (the 1976 change in the law): <

Legislature imposed a 5 percent limiiation or cap
on the amount of annuel incraase. EXHIBIT

in 1980: g ( ,
Legislature linked the annusl increase in judicial g

compensation to the compensation increases of
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saiaries of State Employees, might be greater than the
under the.-pre-1976 law.

Other pertinent partions of Olson v. Cory follow.

[W]e deal here with the right to compensation by persans serving thelr
term of public office fo which they have undisputed righis. ‘[Public]
employment gives rise to certain obligations which are protected by
the contract clause of the Constitution....” . .. _

Promised compensation is one such protected right, . . .

Once vested, the right to compsnsalion cannot be eliminated without
unconstitutionaily impairing the contract obligation. . ..

A judge entering office is deemed fo do so in consideration of - at
least in part — salary banefiis then offered by the state for that office, if
salary benefits are diminished by the Legislature during a judge's term,
or during the unexpired term of a predecessor judge (see Cal, Const.,
at. VI, @ 16; Gov. Code, @@ 71145, 71180), the judge is
novertheless entitied to the contracted-for benefits during the
remainder of such term. The right lo such benefit accrues to a judge
who servad during the pericd baginning 1 January 1970 o 1 January

1877, whether his term of office commenced prior to or during that time

pericd.

'An employee's contractual pension ‘expectations are meagured by
benefils which are in effect not onily whén employment commences, but
which are thereafter conferred during the employee's subsequent
tenure.' ... ;

(i s clear a pensioner’s coniractual benefils are merely derivalive from
covenants of emplioyment. Moreover, as will be seen In our discusslon
of Proposition 6, that constitutional provision forecloses any salary

" reduction during a judge's term in office, including reduction in a cost- -

of-living provision enacted during the same term in office.
The word ‘salaries’ in the last sentence of Proposition 6 Is thus

" intended to mean cost-of-living salaries because the apfgropriaﬂng law

then provided for annual cost-al-living adjustments. It follows that the
provision In Proposlition 6 that “[salaries] of elected state officers may
not be reduced during their term of office” foracloses during that term
any limitation on cost-of-living increases even though such increases
were first provided by the Legislatyre during that same term. To the
extent that the 1976 amendmant to Sovernment Code ssction

88203 contemplates such limilations it is unconstitutional.

CPi increase provided for
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Judiclaj] pensioners whose henefits are based: on judiciat setvices

teyminating - while section 68203 provided for uniimited cost-of-

living Increases in judicial salaries, acquired a vested right to a

pension benefit based on some proportionate share of the salary

of the huige or justice accupying the particular judicial office

Including the incumbent judge’s or justice’s unfimited cost-of-Hving
" increases.

You have asked whether | raceived any compensalion after Olson v. Cory. Apparenily
there was some question In your office whether there was a payment made to judges
in constderatlon ‘of thelr waiving their rights undsr the old law. During the pendency of
Olson v. Cary, the State Controller partiafly withheld salary from judges whose terms
began prior to the 1976 change in the law. ARer Olson v. Cory was decided, the State
Controller pald the salary which previcusly had been withheld. In my cass, this
payment was only for the differentiaf in the salary from July 1, 1978 (the date the salary
difmanﬂal firat began) until January 16, 1979 (the date | retired). The amount was very
small, | believe about $200. There was no payment as consideration for giving up any
righis which had been vested undsr the former law, as in fact there could not have
beegg.b as no such consideration or setlement was provided for by law or by court
d n. '

As you confirmed | am the oniy retired judge with a deferred retirement whose rights
are still vested under the old law. Tha question is whether there are vested rights held
by a large number of pensioners already receiving compensation who would be
entitied (o a recalcuiation, rasulting in increased cwrent and future penaion benefits
and an award of underpaid prior benefits. Obviousiy such a shuation would cause
administrative and fiscal burdens.

Any judge who has already begun receiving retirement benefits without requasting
that his or her banefits be calculated under the oid law to which he or she has vested
rights, has elected to receive benefits under the new law. The Supreme Court
recognized that a “protected” judge, upon beginning to recelve benefits may maks an
elaction as to whether fo recelve benefits under the pre 1976 compensatlon plan, or
under the plan existing at the time he received benefits. This election is referred to in
Note 9 ta Ofson v. Cory quoled below. :

n9 The Legislature has clearlr Indicated its intent, in recognition of

vasted interests, to provide minimum leveis or to afford elections by
which differing levels of compensation may hecome avallable to
Judicial pansioners. .

Upon recelving retirement benefits celculated under the law as it existed at the time of
retirement, without requesting that retirement beneflis be paid under the pre-1976 law,
a judicial pensioner may be held 1o have made a de facto election {0 recelve banefits
under the then existing law.

When viewed prospectivaly, from the 1970's, and particularly afier the change in the
law In 1980, a judge would not know wilh a certalnty whether his or her retirement
benefits woukl be greater under the pre-1976 law or under the then prevalling law.
This is becausa the legisiatura might increase the salaries of incumbent judges at any
time {as it had saveral times before) or the auiomatic increase system as tled to the.
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Stale employess. This change Is nol reisvant fo
our discussion.

Oison v. Cory holds that the rights of judges and judiclal pensloners, whose terms
began prior to the passage of the-1976 law are vested contraciual rights and may not

" be abrogated. This hoiding is based upon the United Stales Constitution, Art. 1, § 10,

the California Constitution Art. 1, §9 and Art. I, §4, and an initiative measure added to
the California Constitution in 1972, which Is referred to in Olson v. Cory as Propositlon
8. As such, the compensation of judges may not be diminished during their term of
office, nor may the compsnsation paid to judicial pensioners, or thelr rights thereto, bs
diminished, if they retired prior to beginning a new term of office.

The Oison v. Cory dacision holds that the 1976 amendment impaired the vested
rights of judiclal penstoners as wefl as those of judges in office. As your records
show the last term of judicial office which | held began January 1, 1975, Dusing the
middie of my term of office | retired January 15, 1979. Having retired during my term
that began In 1975, | not only fall within the class of judges in office with vested
rights, but as of the date of my retirement, January 18, 1979, | became & judiciel
pensioner.

7

The Qlson v. Cory decision clearly holds that for all judges that retired during a term

. thal began prior 1o the 1976 changa In the law, the contractual rights for judiclal

.

rs are vested in accordance with the law as it wes at the ime the judgss term

n,. As a Judge who was elected to and began a temm of office prior to the 1976

change in the law, and retired prior (o the expiration of that term, my pansion rights

wers compietely vested in sccordance with the law as it was st the time my term of

offica bagan on January 1, 1975. Pertinent portions of Ofson v. Cory follow. Please

mte tgat the emphasis and highlighting of sections are mine and are not in the
ginal.

in the pregent case the state has purported to modify pensicn rights
with the amendment of sdction 68203. Between 31 December 1988 -
and 1 January 1977, s judicial pensioner was entitled o recsive
benefits basad on a specified percentage of the salary of a judge
holding the judicial office io which the ratired or deceased judge was
last elected or appointed. (Gov, Code, @ 75000 et seq.) The salary
for such a judicial office’~ if the retired or deceased judge served in
office during the period 1970 to 1977 —~ was convenanted to incraase
annually with the increase in the CPl. The 1978 fimitation on
increases in judicial salaries is, in tum, calculated to diminish benefits
otherwise avallable to those judicial pensioners. Sug i
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Based upon the law established by the California Sjuprema Court in Ofson v. Cory | -
am in a unique set of circumstances. | elect calculation of my pension bensfiis under

the old law to which t have vested rights.

m ‘
aul G.

JRS-A 000540





