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Item Name: Proposed Decision — In the Matter of the Recalculation of Benefits of PAUL G.
MAST, Respondent.

Program: Employer Account Management Division
Item Type: Action
Parties’ Positions

Staff argues that the Board of Administration should either:
)] adopt the Proposed Decision, as written, or
2) decline to adopt the Proposed Decision, and decide itself to allow CalPERS to
recover past overpayments that were made to Paul G. Mast (Respondent Mast.)

Respondent Mast argues that the Board of Administration should decline to adopt the Proposed
Decision.

Strategic Plan

This item is not a specific product of either the Strategic or Annual Plans. The determination of
administrative appeals is a power reserved to the Board of Administration.

Procedural Summary

Respondent Mast is a retired Superior Court judge and a member of the Judges’ Retirement
System (JRS). In 2010, Respondent Mast claimed that JRS was paying him too little under a
1996 settlement agreement that was signed by Respondent Mast and a former JRS

Manager. In 2011, JRS rejected Respondent Mast’s claim. In 2011, JRS also determined that
the settlement agreement was not, and had never been, enforceable and therefore Respondent
Mast had been overpaid since 1996. As a result, JRS sought to (1) reduce Respondent Mast's
benefit payments prospectively to comply with law, and (2) recover the past overpayments JRS
made to Respondent Mast. Respondent Mast appealed JRS’s determinations to the Office of
Administrative Hearings (OAH), but the parties agreed to put the matter on hold while other
related litigation Mast had initiated, Staniforth v. JRS (Staniforth), worked its way through the
courts. JRS prevailed in Staniforth in 2014. On March 25, 2015, JRS filed a Statement of
Issues in Respondent Mast's OAH appeal. In the course of the OAH appeal, in addition to
claiming that JRS had underpaid him under the settlement agreement, Respondent Mast also
claimed that he should have been permitted to retire when he turned age 60, instead of having
to wait until he turned age 63. Thus, he claimed that JRS owed him those three years of
allegedly missed benefit payments, plus interest. All matters were heard by OAH on
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November 30, 2015. A Proposed Decision was issued on February 10, 2016, recommending
that JRS reduce Respondent Mast's benefit payments prospectively to comply with law, but not
recover any past overpayments from Respondent Mast.

Alternatives

A

For use if the Board decides to adopt the Proposed Decision as its own Decision:

RESOLVED, that the Board of Administration of the California Public Employees’
Retirement System hereby adopts as its own Decision the Proposed Decision dated
February 10, 2016, concerning the appeal of Paul G. Mast; RESOLVED FURTHER that
this Board Decision shall be effective 30 days following mailing of the Decision.

For use if the Board decides not to adopt the Proposed Decision, and to decide the case
upon the record:

RESOLVED, that the Board of Administration of the California Public Employees'
Retirement System, after consideration of the Proposed Decision dated February 10, 2016,
concerning the appeal of Paul G. Mast, hereby rejects the Proposed Decision and
determines to decide the matter itself, based upon the record produced before the
Administrative Law Judge and such additional evidence and arguments that are presented
by the parties and accepted by the Board; RESOLVED FURTHER that the Board's
Decision shall be made after notice is given to all parties.

For use if the Board decides to remand the matter back to the Office of Administrative
Hearings for the taking of further evidence:

RESOLVED, that the Board of Administration of the California Public Employees'
Retirement System, after consideration of the Proposed Decision dated February 10, 2016,
concerning the appeal of Paul G. Mast, hereby rejects the Proposed Decision and refers
the matter back to the Administrative Law Judge for the taking of additional evidence as
specified by the Board at its meeting.

Precedential Nature of Decision (two alternatives; either may be used):

1. For use if the Board wants further argument on the issue of whether to designate
its Decision as precedential:

RESOLVED, that the Board of Administration of the California Public Employees’
Retirement System requests the parties in the matter concerning the appeal of
Paul G. Mast, as well as interested parties, to submit written argument regarding
whether the Board'’s Decision in this matter should be designated as
precedential, and that the Board will consider the issue whether to designate its
Decision as precedential at a time to be determined.

2. For use if the Board decides to designate its Decision as precedential, without
further argument from the parties.

RESOLVED, that the Board of Administration of the California Public Employees’
Retirement System, hereby designates as precedential its Decision concerning
the appeal of Paul G. Mast.

w Agenda ltem 8m
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Budget and Fiscal Impacts: Not applicable
Attachments
Attachment A: Proposed Decision

Attachment B: Staff's Argument
AttachmentC pomdent(s))Argument(s)

DONNA RAMEt LUM
Deputy Executive Officer
Customer Services and Support

D, CalPERS
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ATTACHMENT A

BEFORE THE
BOARD OF ADMINSTRATION
CALIFORNIA PUBLIC EMPLOYEES’ RETIREMENT SYSTEM

In the Matter of the Recalculation of Benefits of:
Case No. 2010-0825

PAUL G. MAST, OAH No. 2015030996

Respondent.

PROPOSED DECISION

This matter was heard by Julie Cabos-Owen, Administrative Law Judge with the
Office of Administrative Hearings, on November 30. 2015, in Los Angeles, California.
Petitioner, the Judges’ Retirement System (JRS or Petitioner) was represented by Jeffrey R.
Rieger, with Reed Smith LLP. Retired judge, Paul G. Mast (Respondent) appeared at the
hearing and represented himself.

Oral and documentary evidence was received. The record was left open to allow the
parties to submit post-hearing briefs. JRS filed and served its Post Hearing Brief on
December 18, 2015, which was marked for identification as Exhibit 33, and lodged.
Respondent filed and served his Opposition to JRS’s Closing Brief on January 11, 2016,
which was marked for identification as Exhibit KK, and lodged. JRS filed and served its
Reply to Respondent’s Final Argument on January 20, 2016, which was marked for
identification as Exhibit 34, and lodged. The record was closed and the matter was submitted
for decision on January 26, 2016.

FACTUAL FINDINGS
1. JRS filed the Statement of Issues in ils official capacity.

2. The California Public Employees’ Retirement System (CalPERS) administers
the JRS in accordance with the Judge’s Retirement Law, Government Code sections 75000,
et seq.

3. Respondent became a member of JRS on November 8, 1965, following his
appointment to the Municipal Court of the State of California. He took his last oath of office
on January 6. 1975.

CALIFORNIA PUBLIC EMPLOYEES'
RETIREMENT SYSTEM
ED
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4. On January 15, 1979, Respondent retired from his last judicial office, and he
elected a deferred retirement from JRS under Government Code section 75033.5. At the time
he left his last judicial office, he was credited with just over 13 years of judicial service.

5(a). Atall relevant times, Government Code section 75033.5 has provided that a
retired judge’s retirement allowance will be “an annual amount equal to 3.75 percent of the
compensation payable at the time payments of the allowance fall due, to the judge holding the
office which the retired judge last held prior to his or her discontinuance of his or her service
as a judge, multiplied by the number of years and fractions of years of service with which
[Respondent] is entitled to be credited at the time of his or her retirement, not to exceed 20
years.”

5(b). Government Code section 75033.5 essentially ties the retirement allowances of
judges to the current salaries of judges. Thus, the formula for calculating a retired judge’s
allowance would be: (3.75 percent) x (retiree’s years of service) x (salary of a current judge
holding the same office as the retiree held).

6. In 1969, when Respondent was still on the bench, Government Code section
68203 provided for judicial salaries to include annual cost of living increases as determined
by the California Consumer Price Index (CPI). However, in 1976, Government Code section
68203 was amended, effective January 1, 1977, to cap the judges’ annual salary cost of living
increases to five percent.

7(a). Several judges challenged the constitutionality of the amendment to
Government Code section 68203. In 1980, the California Supreme Court, in Olson v. Cory
(1980) 27 Cal.3d 532 (Oilson), held that the amendment to Government Code section 68203
was unconstitutional as applied sitting judges who began their terms during a specified time
period prior to January 1, 1977 (the “protected period™) and as applied to retired judges whose
retirement allowances were calculated based on the salaries of those sitting judges.

However, the Olson Court also held the statute was not unconstitutional as applied to judges
who began new terms after January 1, 1977.

7(b). Reparding the rights of sitting judges to pre-amendment salary increases, the
Olson Court noted:

Prior to the 1976 amendment, judges had a vested right not only to their
office for a certain term but also to an annual increases in salary equal to
the full increase in the CPI during the prior calendar year. With the
1976 amendment the state purported to withdraw that right unilaterally
thus impairing a vested interest. [}...[]
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A judge entering office is deemed to do so in consideration of . . .

salary benefits then offered by the state for that office. If salary benefits
are diminished by the Legislature during a judge’s term, or during the
unexpired term of a predecessor judge . . ., the judge is nevertheless
entitled to the contracted-for benefits during the remainder of such term.
The right to such benefit accrues to a judge who served during the
period beginning 1 January 1970 to 1 January 1977, whether his term of
office commenced prior to or during that time period. “An employee’s
contractual pension expectations are measured by benefits which are in
effect not only when employment commences, but which are thereafter
conferred during the employee’s subsequent tenure. [Citation

omitted.].” [1] ... []]

Thus, while a judge is entitled to a salary based on unmodified
Government Code section 68203 throughout a term ending, for
instance, in 1978, his salary for a new term beginning on or after the
effective date of the 1976 amendment — 1 January 1977 — will be
governed by the statute as amended. Likewise, a judge entering office
for the first time on or after 1 January 1977, including a judge entering
upon his own term or upon the unexpired term of a predecessor judge,
cannot claim any benefit based on section 68203 before the 1976
amendment.

(27 Cal.3d 532, 538-540.)

7(c). Regarding the rights of retired judges to pre-amendment salary increases, the
Olson Court noted:

The 1976 amendment, in addition to impairing the vested rights of judges
in office, also impairs those of judicial pensioners. [7] ... [1]

Contractually, each judicial pensioner is entitled to some fixed percentage
of the salary payable to the judge holding the particular judicial office to
which the retired . . . judge was last elected or appointed. . . .
Accordingly, a judicial pensioner cannot claim impairment of a vested
right arising out of the 1976 amendment except when the judge holding
the particular judicial office could also claim such an impairment. The
resolution of pensioner vested rights, then, is dependent on the foregoing
resolution of judges’ vested rights left unimpaired by the 1976
amendment. []]...[1]

"
i
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[1]t is not necessary for our purposes to determine a judicial pensioner’s
right as being vested. Vested or not, a pensioner’s right entitles him or her
to benefits based on the prevailing salary for the judge or justice
occupying the particular judicial office, regardless of the date of
termination of judicial services giving rise to the pension. Finally, as in
the case of judges or justices who enter upon a new or unexpired term of
a predecessor judge after 31 December 1976, benefits or judicial
pension[s] based on the salaries of such judges will be governed by the
1976 amendment.

(/d. at 540-542.)

7(d). In conclusion, the Olson Court held:

We conclude that Government Code section 68203 as amended in 1976,
insofar as it would limit cost-of-living salary increases as provided by
section 68203 before the 1976 amendment, cannot be constitutionally
applied to (1) a judge or justice during any term of office, or unexpired
term of office of a predecessor, if the judge or justice served some
portion thereof (a “protected term”) prior to 1 January 1977, and (2) a
judicial pensioner whose benefits are based on some proportionate
amount of the salary of the judge or justice occupying that office. [{] ..

i

A judge or justice who completes a protected term and voluntarily
embarks upon a new term can no longer claim to serve in a protected
term, and his or her compensation will thereafter be governed by the
provisions of section 68203 as amended in 1976. ... Thus the salary at
which any unprotected term is commenced — including the salary of a
judge or justice leaving a protected and embarking upon an unprotected
term — is the statutory salary then paid to judges or justices of equal rank
who never served during a protected term. Although a salary of a judge
or justice serving a protected term will be decreased upon entering a
new term, such a result is constitutionally permissible as such a judge or
justice has voluntarily embarked or will voluntarily embark upon a new
term for which there was or is a legislatively designated compensation.
(/d. at 546-548.)

8. Pursuant to the Olson decision, judges whose terms began during the protected
period were entitled to cost of living increases as determined by the California CPI until they
took their next oath of office after January 1, 1977. Additionally, any pensioner whose
allowance was tied to the salaries of those judges would also be entitled to cost of living
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increases as determined by the California CPI until the judges to whose salaries they were tied
were not entitled to such increases.

9(a). Since Respondent began his last judicial term during the protected period,
pursuant to Olson and as specified by Government Code section 68203, Respondent was
entitled to receive annual cost of living increases determined by the California CPI until he
left the bench in 1979.

9(b). Inaccordance with Olson, Respondent received retroactive salary increase
payments in the early 1980’s.

10(a). Respondent was entitled to receive a monthly retirement allowance from JRS
beginning May 28, 1995.

10(b). At the administrative hearing Respondent contended that the JRS failed to
inform him that he was entitled to receive a retirement allowance at age 60 (i.e. in 1992).
However, Government Code section 75033.5, which governs the formula for Respondent’s
deferred retirement benefits (see Factual Findings 4 and 5), states in pertinent part, “No judge
shall be eligible to receive an allowance pursuant to this section until the attainment of at least
age 63 unless the judge is credited with 20 years of judicial service and has attained age 60.”
Consequently, the JRS correctly informed Respondent that he was eligible to receive his
retirement allowance in 1995 at age 63. Respondent acknowledged this in a March 27, 1995
letter to the JRS, stating, “The purpose of this letter is to advise you that I will reach my Sixty-
third birthday on May 28, 1995. My benefits should begin at that time.” (Exhibit 5.)

11. At the time Respondent began receiving a retirement allowance (1995), the
Olson holding had no impact on his rights as a judicial pensioner since his allowance should
have been calculated based on the salary of a currently sitting judge, as set forth in
Government Code section 75033.5. However, Respondent disputed the amount of his
retirement allowance, asserting that pursuant to Olson, his retirement allowance should not be
based on the salary benchmark of a current judge holding the same office as he held. Instead,
Respondent asserted that his retirement rights had “vested” under Government Code section
68023 and that Olson required JRS to apply annual cost of living increases to Respondent’s
own last judicial salary to set the salary benchmark for calculating his retirement allowance.
Essentially, Respondent claimed that his allowance should be based on his hypothetical salary
had he continued on the bench and received cost of living increases without the five percent
cap. Thus, Respondent was asserting that the formula for calculating his retirement allowance
should be (3.75 percent) x (years of service) x (Respondent’s last salary, increased annually by
the CPI cost of living percentage).

"
n
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12(a). JRS denied Respondent’s request to modify his retirement allowance.
Respondent filed an appeal of the JRS denial, and Case Number 559-36-9084, OAH Number
L9605311 was opened with the Office of Administrative Hearings (prior OAH case).

12(b). CalPERS filed a Statement of Issues in the prior OAH case which specified the
correct formula for calculating Respondent’s retirement allowance under Government Code
section 75033.5 (using the salary of the currently sitting judge, not Respondent’s own last
salary with cost of living increases). CalPERS’s Statement of Issues in the prior OAH case
also articulated the correct interpretation of Olson.

12(c). Respondent filed his Response to Statement of Issues in the prior OAH case,
asserting his interpretation of Olson.

13(a). In 1996, during the pendency of the prior OAH case, Respondent sent letters to
Maureen Reilly, Senior Staff Counsel with CalPERS, insisting that his interpretation of Qlson
was correct.

13(b). In an August 5, 1996 letter, Respondent noted the following:

As you very cogently pointed out in our telephone conversation, the only
way to resolve this matter is for CalPERS to change their position on the
claim. What then can I give as an inducement to resolve the claim?
What I can give is complete and total confidentiality.

At the present time, except for my wife, no one knows that I have made
this claim. I have not discussed it with friends, judges, former judges,
or anyone else. As part of a settlement, I would commit to never discuss
or disclose the claim or settlement with anyone.

Mm...m

If the claim goes to hearing and decision with [OAH], one of two things
will happen, neither of which will be in the best interests of CalPERS or
the State of California. If I win the decision, the decision will be a
matter of public knowledge; a copy will be sent to the other respondent,
my former court; and the personnel of the OAH will be aware of the
decision. Although I have no intent of publicizing any such decision,
through one of the other sources, some lawyer or lawyers will
undoubtedly become aware of the decision and of the need to pursue the
rights of the other judges, widows of judges, and estates of judges who
retired during the requisite time period.
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If I lose at the hearing, I will be forced to take the matter to the
appropriate court, which will have the same effect in regard to public
knowledge and further claims as if I win at the hearing.

The window of opportunity to resolve the claim is therefore very short
and is now. In resolving the claim, CalPERS is not acceding to my
position and is not agreeing that my claim is valid. What CalPERS is
doing is recognizing the economic facts of the case and the possibility
that they could lose. In effect it is like resolving a $100,000 lawsuit for
$100. This is something that no reasonable litigator could turn down
regardless of how strong he or she thought their position to be.
(Exhibit 7.)

13(c). Inanother August 5, 1996 letter, Respondent stated:

After researching the question again, and reading your Statement of
Issues and your authorities, it is clear to me that my position is
absolutely correct. If you put on your hat as advisor to PERS, instead of
an advocate in opposition to my position, I am certain that you will
agree with me.

In view of the fact that my proposed resolution will save PERS and the

State of California between 200 million dollars and 400 million dollars,

I cannot understand why I have not heard from you before this time. . . .
(Exhibit 8.)

13(d). On September 20, 1996, Ms. Reilly sent Respondent a letter stating, “This is to
confirm in writing that the [JRS] has accepted the terms of your settlement offer as outlined in
your letter of August 5, 1996. I will shortly draft a Settlement Agreement with a
confidentiality clause for your review and signature. []] In the meantime, since we have
settled in principle, JRS will cancel the hearing now scheduled for October 3, 1996.”

(Exhibit O.)

14(a). In October 1996, the JRS and Respondent entered into a settlement agreement
in the prior OAH case in lieu of proceeding to hearing to resolve their dispute. The agreement
was signed by Respondent and “Michael Priebe, Manager” of the JRS.

14(b). The settlement agreement specified:
The parties to this agreement, the [JRS and Respondent]), hereby fully

settle their dispute over his request to re-calculate his retirement
allowance. The parties agree to the following terms:
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1. It is not disputed that JRS must follow the formula for deferred
retirements in Government Code section 75033.5.

2. Using that formula, JRS will re-calculate [Respondent’s] allowance
based on the definition in former Government Code section 68203, as in
effect on January 6, 1975, the date his last term began, and based on the
compensation he was entitled to on the date of his retirement, January
15, 1979, pursuant to Olson v. Cory (1980) 27 Cal.3d 532.

3. Said recalculated retirement allowance shall begin on the date that
[Respondent] became eligible to receive a retirement allowance, May
28, 1995.

4. [Respondent] expressly waives his right to appeal this matter further
to JRS or any other competent jurisdiction.

5. Each party will keep the terms of this agreement confidential.

6. Each party will bear their own costs in negotiating the terms of this
agreement.

In settling, the parties do not admit any wrongdoing or breach of
contractual obligations. The parties are settling this matter solely to
avoid the expense and uncertainty of litigation.

By signatures below, JRS and [Respondent] agree to enter this
settlement agreement as a legally binding contract . . .
(Exhibit 1.)

15(a). According to the settlement agreement, JRS would calculate Respondent’s
retirement allowance using the formula set forth in Government Code section 75033.5, except
that the multiplier (3.75 x years of judicial service) would be applied to a different benchmark
salary than that specified in section 75033.5. The benchmark salary specified in the
settlement agreement was the hypothetical salary to which Respondent would have been
entitled had he continued serving on the bench until May of 1995, with no cap on annual cost
of living increases. The starting salary to which the annual cost of living increases were
applied in order to reach the benchmark was the salary to which Respondent was entitled,
under Olson, on January 15, 1979. Thus, the formula for calculating Respondent’s retirement
allowance was (3.75 percent x 13 years, 2 months, 8 days of judicial service) x (Respondent’s
required salary on January 15, 1979, increased annually by California CPI cost of living
percentage).
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15(b). As set forth in the settlement agreement, the cost of living increases were to be
determined under former Government Code section 68203 (prior to the 1976 amendment).
That statute provided, in pertinent part:

[O]n September 1 of each year thereafter the salary of each justice and
judge . . . shall be increased by that amount which is produced by
multiplying the then current salary of each justice or judge by the
percentage by which the figure representing the California consumer
price index as compiled and reported by the California Department of
Industrial Relations has increased in the previous calendar year.

15(c). Essentially, the settlement agreement obligated JRS to pay Respondent a
retirement allowance calculated according to Respondent’s interpretation of Olson.

15(d). Respondent’s interpretation of Olson was incorrect, and the retirement
allowance to which the parties agreed was not required by the holding in Olson. (See also
Factual Finding 34.)

16.  InJuly 1997, JRS began making cost of living adjustments to Respondent’s
retirement allowance. In letters to Respondent in July 1997, March 1998, April 1999, and
February 2000, JRS specified the amount of Respondent’s cost of living increases and the
adjusted monthly retirement allowances, effective January 1 of each year. In those letters,
JRS noted, “As you know, you are the only retired judge who is getting an annual cost-of-
living adjustment.” (Exhibits P and S.)

17.  Inabout 2002, following staff changes at JRS, Respondent noted that his
retirement allowances were not being calculated in the same manner as prior allowances, and
he asserted that they did not comport with the settlement agreement.

18. At some point, Pamela Montgomery, a CalPERS Staff Services Manager 11
responsible for administration of the JRS became involved with Respondent’s case, and
correspondence between the two began in about 2006.

19.  On May 10, 2006, Respondent sent a letter to Ms. Montgomery, apparently in
response to her letter of April 21, 2006, wherein Respondent stated, “Your letter and the
accompanying calculations are completely erroneous. . . .” (Exhibit 11.) Respondent
contended that Ms. Montgomery had misread the law in maintaining that the cost of living
amount from September is to begin the following September. He insisted that “the reason
September was chosen was to give the state time to implement the increase for the following
year - that is January. The increases from September are implemented three months later in
January.” (/d.)
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20(a).

Respondent reiterated these points in June 11, 2006 correspondence, and he

also pointed out:

(Exhibit 12.)

The Cost of Living Adjustment table you used is wrong. You used the
Department of Labor table for the Bay area. The table used by your
office in 1996, and the one referred to in your letter is the California
Department of Industrial Relations table, which is the California
Consumer Price Index, and is the weighted average for the three major
metropolitan areas in California, and which is based on the U.S.
Department of Labor figures. . . .

20(b). Respondent also noted in response to Ms. Montgomery’s purported assertion

that the parties needed to recalculate the starting salary amount:

(Id))

(Id)

20(c).

21(a).

At the time of the settlement, your office did all the calculations without
participation by me. Right or wrong, I accepted them without question.
Upon my accepting them, as part of the settlement, those figures
became set in stone and were the basis from which all future
adjustments were to be made. Neither you nor [ can go back before
October 8, 1996 and change things. The starting point must be the
amount set by the settlement.

Respondent further noted:

I agreed to a confidentiality clause prohibiting me from disclosing the
settlement. I have lived up to this. You will note that I called this to the
attention of your office when nothing was done to provide the figures
that you just provided to me. At that time I suggested you were in
breach of the agreement and therefore the confidentiality clause was
abrogated. . ..

On August 3, 2007, Respondent sent an email to Ms. Montogmery, noting that
It is getting on towards a year since I sent you the corrected accounting
regarding the payment deficiencies on my pension. I know that this is a

burdensome project for you. . . . [{] The accounting I sent you last year
is correct, and I tried to assist you by projecting the results forward to

10
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the end of 2006. Unfortunately, that has long past, and it has gotten
more complex as another adjustment time has come and gone.
(Exhibit 13.)

21(b). Respondent requested that Ms. Montgomery review his accounting and “bring
this matter up to date.” (/d.)

22.  InNovember and December 2007, Respondent again emailed Ms. Montgomery
asking her to help him conclude the calculation dispute. On December 7, 2007, Ms.
Montgomery sent Respondent an email stating:

As | explained in my previous email, we have not been able to validate
that your calculations are correct. [{] You may need to review the CCPI
used in you calculations. Government Code section 68203, as in effect
on January 6, 1975, provided that on September 1 of each year the
(judges) salary is increased based on the CCPI from the previous year.
That would be the annual CCPI for the previous calendar year, not the
CCPI in September of the year of the adjustment. This may be where
some of the discrepancy exists between our calculations and your
calculations. In the meantime, I am attempting to obtain assistance from
our actuarial staff to review both sets of calculations.

(Exhibit J.)

23.  In March 2008, Respondent again emailed Ms. Montgomery seeking resolution
of the dispute regarding calculation of the cost of living adjustment and asking Ms.
Montgomery have her auditor contact him. Respondent again pointed out that he had agreed
to keep the settlement agreement terms confidential and noted:

[A]lthough the actions of your office has [sic] probably relieved me of
any obligation on the confidentiality agreement, I am not a crusader, and
I do not intend to do anything about it. I am not threatening anything,
merely trying to put things into context, as there is a feeling I get that
you feel that I am getting something that I am not entitled to. What is
the truth is that I am receiving only what I am entitled to, and it is others
who have been deprived of what they rightfully are entitled to.

(Exhibit 14.)

24, Asof April 2008, JRS staff members were still unable to determine how to
calculate Respondent’s cost of living increases using the Olson case and former Government
Code section 68203. Staff member Gale Patrick noted in an email to Ms. Montgomery that
the reference in Government Code section 68203 to the California CPI as compiled and
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reported by the California Department of Industrial Relations was “vague as it does not
specifically define which index table to use.” (Exhibit L.) Patrick noted that “The California
Department of Industrial Relations issues two California tables, the California All Urban
Consumers Index (CPI-U) and the California Urban Wage Earners and Clerical Workers
Index (CPI-W).” (/d.) Patrick also noted that the controller in the Olson case had used the
CPI-W index table and a December-to-December basis for determining the calendar year.
Patrick noted “In summary, I think you need to get [Respondent] to ‘buyoff” on the California
CPI-W index basis, and the December to December basis if one tries to follow Controller
Cory’s schedule, unless the basis was changed at a later date before any further calculations
are done.” (1d.)

25.  On May 7, 2008, Respondent sent an email to Ms. Montgomery noting:

[I have] been patient for the four years since your office failed to make
the required adjustments, and doubly patient in the one and a half years
since 1 did a complete accounting and gave you a summary of what was
owed and what the adjustments should have been. [{] I have finally run
out of patience. Unless I receive the funds that are due for the past
years, and the adjustment of the current pension payment amount by the
beginning of June, I will take further action. I have not decided what
action I will take, as I have serval alternatives, none of which I wish to
take. . ..

(Exhibit 15.)

26.  OnlJanuary 27, 2009, Ms. Montgomery instructed JRS staff member Mark
Chiu in an email, “At this time, do not make a [cost of living] adjustment for [Respondent].”
(Exhibit T.)

27.  On September 1, 2010, Respondent sent Ms. Montgomery a letter stating, “I
have your letter of August 9, 2010 written in response to my many communications with you.
Again your calculations are erroneous. . . . Computation of my retirement benefits was
resolved in 1996 when the [JRS] and I entered into a Settlement Agreement. . ..” (Exhibit
U.) Apparently in response to an assertion by Ms. Montgomery, Respondent noted that
Government Code section 20160, subdivision (b), does not apply, in that “no error was made”
and that section 20160 applies to clerical errors and not the settlement of litigation via a
written settlement agreement. Respondent also pointed out:

[The settlement agreement] does not say that the calculation made may
be modified in the future by another calculation. It says that the
calculation made by JRS at that time is that which will be used as the
basis for the retirement allowance. [] It should also be noted that I
took no part in the calculations. [ was not contacted or consulted and
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had no input into it. I relied on JRS to do it correctly and they did. 1
was not privy to the worksheets. . .. [§] The Settlement Agreement
was drafted by JRS, either by staff or by counsel. I took no part in its
drafting or preparation. Although I do not see any ambiguities, any such
that there may be would be construed in my favor and against you,
according to law. [{] The validity or finality of the Settlement
Agreement is not affected by any subsequent satisfaction you may have
with how it was drafted. . . . I have been writing to you and your
predecessor for ten years to have you calculate my retirement benefits
correctly. The time is up. If the Retirement System does not pay the
amount due and adjust the amount payable each moth by the October 1
payment, I will submit it to an attorney. I cannot wait another four years
for another response. I also cannot wait indefinitely and allow this
problem to outlive me.

(1d)

28(a). On September 29, 2010, Ms. Montgomery sent Respondent an email attaching
a letter in response to his September 1, 2010 letter. The attached letter was not offered in
evidence, so its contents were not established.

28(b). On the same day, Respondent sent an email to Ms. Montgomery stating,

This matter has already been litigated. I do not know what you propose
to be mediated. Please state what the issues will be. Ifitisto bea
mathematical computation, it is one thing. If you intend to have the
entire matter mediated it is another thing.

[Y]our position is also that the Settlement Agreement is not binding on
your office, but the matter should be recalculated ab initio. ... [{] You
delayed the resolution of this matter for many months or a year on the
claim that it had been referred to your attorneys. I have never had
contact from them. I would like to have them read my Points and
Authorities from the original case, which clearly states the law, and
which was in effect agreed to by your office and your attorneys at time
the Settlement Agreement was entered into and then speak with me. [{]
In my previous correspondence, I stated that if the amount due were not
paid by October 1, I would place the matter in the hands of an attorney.
October 1 is Friday, and I do not intend to wait past that date.

I would also point out to you that the non-disclosure clause in the
Settlement Agreement has been abrogated by the breach of contract of
your office. However, even if it were not, it only prohibits me from
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(Exhibit 18.)

29.

speaking about the settlement. Nothing has ever prevented me from
speaking about the law and the fact that your office has been in violation
of the law in the method of making payments to some 1000 to 1500
retired judges in accordance with the Supreme Court cases. Despite not
being precluded from doing so, I have remained mute on this issue for
15 years. After the way I have been treated by you and your office I see
no reason to remain mute any further.

On May 4, 2011, Ms. Montgomery sent Respondent a letter stating:

This is in response to your letter of September 1, 2010, in which you
continue to disagree with our calculations of your retirement allowance.
[1] The Settlement Agreement you signed on October 8, 1996,
provided for the [JRS] to calculate your allowance based on the
definition in former Government Code section 68203 and based on the
compensation you were entitled to on the date of your retirement,
pursuant to [Olson]. We have complied with the terms of the
Settlement Agreement and have calculated your retirement allowance
based on the following:

1. The salary of a Municipal Court Judge as of January 15, 1979, under
GC section 68203 prior to the amendment of January 1, 1977, which
was $51,193, or a monthly salary of $4,266.08. . . .

2. Cost of living adjustments (COLA) have been applied to your current
allowance consistent with the full CPI increase applied to judicial
salaries prior to January 1, 1977. We confirmed that all COLA increase
to judicial salaries prior to the amendment in GC section 68203 on
January 1, 1977, were based upon the California Consumer Price Index,
Urban Wage Earners (CCPI-W). The change to the index was
measured from December to December and the increase was applied the
following September 1.

When you received your first retirement allowance effective May 28,
1995, you were paid a percentage of the active judicial salary in effect at
that time. In October 1996, the Settlement Agreement was signed and
JRS staff recalculated your allowance. However, there was a substantial
error made during that calculation and the amount paid to you was
incorrect.
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In calculating the COLA for September 1987, JRS staff inadvertently
applied a 9% COLA to the salary, instead of the actual 1.9% COLA,
resulting in a 7% increase to salary that should not have been applied.
Over the years, this error resulted in an overpayment to you totaling
approximately $93,304.19.

Your current monthly allowance of $7,438.09 is correct based on the
terms of the 1996 Settlement Agreement. GC section 20160(b) requires
that we correct all errors made by the System. JRS cannot pay you
based on an erroneous amount calculated in error by JRS staff in 1996.
Therefore, we are denying your request for additional increases to your
monthly allowance and your request for lump sum payment of unpaid
retirement allowance and interest.

You have the rfght to file an appeal of this determination. . . .
(Exhibit X.)

30(a). On May 31, 2011, Respondent sent a letter to JRS notifying it that he was
appealing the May 4, 2011 denial of his request for increase to his monthly allowance and for
payment of unpaid retirement allowance plus interest. In his letter, he noted that he and JRS
had “fully settled” their dispute in the Settlement Agreement of 1996. He noted that
rescission requires reasonable diligence (citing Civil Code 1691), that changing the settlement
agreement is barred by laches, and that attacking the settlement agreement is barred by
estoppel. (Exhibit V.)

30(b). In his May 31, 2011 letter, Respondent asserted that “in a prior letter dated
August 9, 2010, Ms. Montgomery clearly states: ‘GC section 20164(b)(1) provides that
where this System makes an erroneous payment to the member, our right to collect expires
three years from the date of payment. Because we are only authorized to collect any
overpayment that occurred during the past three years, we will not collect the $95,449.88 you
were overpaid.”” (Exhibit V.) However, the August 9, 2010 letter purportedly authored by
Ms. Montgomery was not submitted as evidence. Consequently, any admission by JRS
regarding a limitation period for collecting overpayment was not established by the evidence.

31.  In2010, Respondent sought legal counsel assist him in resolving his dispute
with JRS. In the ensuing years, that consultation morphed into a Superior Court case brought
by Respondent and his counsel on behalf of numerous retired judges seeking increased
retirement allowances based on Respondent’s interpretation of Ofson. That case wended its
way up to the Court of Appeal, resulting in a reported decision, Staniforth v. Judge s
Retirement System (2014) 226 Cal.App.4th 978. (See Factual Finding 34.)

mn



Attachment D
April 20, 2016 Agenda ltem
Page 20 of 65

32(a). In the interim, on December 29, 2011, JRS sent Respondent’s counsel a letter
to supplement Ms. Montgomery’s May 4, 2011 denial letter. The December 29, 2011 letter
asserted that “Upon further review of the settlement agreement and [Olson], JRS has
determined that it has not been paying [Respondent] a retirement allowance ‘pursuant to
[Olson).” This has resulted in substantial over-payments to [Respondent].” (Exhibit 27.) The
letter also asserted the Respondent had “breached the settlement agreement by disseminating
its contents, thereby causing a failure of the only purported consideration he gave under the
settlement agreement.” (/d.)

32(b). The letter further noted that the JRS would be serving its Statement of Issues in
approximately 40 days and:

JRS will be seeking a reduclion in [Respondent’s] retirement allowance
to bring it into compliance with [Olson]. Further, JRS reserve[s] its
rights to seek repayment of all amounts that it can lawfully recover from
[Respondent] in the event that the Board of Administration and the
courts find that JRS has paid [Respondent] amounts in excess of what is
allowed . . ..

(Id)

33.  Although Respondent filed his notice of appeal in 2011, the Statement of Issues
was not signed until March 10, 2015, and this matter was not filed with the Office of
Administrative Hearings until March 25, 2015. During that delay, the Staniforth case was
decided by the Court of Appeal.

34(a). In Staniforth, the judicial pensioners argued that “JRS should have paid them a
percentage of the salary an active jurist would have hypothetically earned if that active jurist’s
salary had continued to rise based on unlimited COLA’s after January 1, 1977.” (226
Cal.App.4th 978, 983.) This argument was identical to Respondent’s interpretation of Olson.

34(b). The Staniforth Court analyzed the impact of Olson on judicial pensions and
held as follows:

The statutory scheme is clear that judicial pensioners are entitled to an
allowance that is calculated as a fixed percentage of whatever salary is
payable to the judge holding the particular judicial office to which the
retired judge was last elected or appointed. (§§ 75032, 75033.5, 75076.)
Although the right to the relevant fixed percentage is vested, and may
not be impaired absent comparable new advantages, there is nothing in
the JRS scheme that conferred on judicial pensioners a vested right to
be exempted from changes in the underlying salary structure for active
Jurists. [Citation.] Although the 1969 amendment to section 68203 (for
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unlimited COLA adjustments to active jurists salaries) and the 1976
amendment to section 68203 (placing a cap on COLA adjustments to
active jurists' salaries) indirectly impacted pensioners, it did so only
because of (and to the extent that) pensioners' allowances were
derivative of active jurists' salaries, and not because those statutes
purported to have any direct application to the allowances paid to
judicial pensioners or purported to confer any new vested rights on
judicial pensioners that were separate and nonderivative from the rights
enjoyed by active jurists.

(...

This construction of the statutory scheme confirms our understanding
that the import of the holdings of [O/son] was not to decouple the rights
of judicial pensioners from the salaries paid to actual active jurists.
Instead, we read [Olson] as confirming the allowances for judicial
pensioners remained tethered to the salaries paid to actual (rather than
hypothetical) active jurists, and [Olson] held the allowances for judicial
pensioners were temporarily exempted from the cap on COLA's
because, and only to the extent that, salaries for some actual active
jurists were likewise temporarily exempted from the cap on COLA's.

(226 Cal.App.4th 978, 988-989.)

34(c). The Staniforth Court further explained:

Moreover, [Olson] made clear that the grandfathered benefits enjoyed
by some active jurists and (derivatively) by some judicial pensioners
were not of unlimited duration because it noted that, “as in the case of
judges or justices who enter upon a new or unexpired term of a
predecessor judge after 31 December 1976, benefits of judicial
pensioners based on the salaries of such judges will be governed by the
1976 amendment.” [Citation.] We conclude [Olson] merely reaffirmed
that judicial pensioners had a right to a percentage participation in the
salaries paid to active jurists, including “the increment of pro-rata
increase in the salary of the judge occupying the office formerly
occupied by [the pensioner, which] salary fluctuates with cost of living
increases” [Citation], but did not confer on or recognize any right of
judicial pensioners to be exempted from changes in the underlying
salary structure applicable to such active jurists, including changes to
the COLA's adopted by the 1976 amendment. To the extent 162
pensioners' claims are based on the theory that [Olson] held judicial
pensioners are exempted from changes in the underlying salary structure
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applicable to actual active jurists, those claims must fail. . . .
(Id. at 990-991.)

34(d). Essentially, the Staniforth Court confirmed that Respondent’s interpretation of
Olson was incorrect.

35.  Despite the Staniforth holding, Respondent continues to insist that his
interpretation of Olson is correct.

36.  Inthis case, the Statement of Issues opposes enforcement of any part of the
1996 settlement agreement, alleging that the 15-year-old agreement is “void as against public
policy.” (Exhibit 27, p. 4, para. 14.) The Statement of Issues lists the “Issues for
Determination” as:

(1)  Whether, under the terms of the Settlement Agreement,
[Respondent] is entitled to receive a retirement allowance that is greater
than what is permitted under the Judge’s Retirement Law, [Olson] and
[Staniforth], and if so, what the proper amount of his retirement
allowance under that Settlement Agreement should be.

(2) If...[Respondent] is entitled to receive a retirement
allowance greater than what is permitted under the Judge’s Retirement
Law, [Olson] and [Staniforth)], whether the Settlement Agreement is
void as against public policy.

(3) If...[Respondent] is entitled to receive a retirement
allowance greater than what is permitted under the Judge’s Retirement
Law, [Olson] and [Staniforth], and [if] the Settlement Agreement is not
void as against public policy, then whether [Respondent] breached his
promise to “keep the terms of this agreement confidential” and therefore
may not enforce the Settlement Agreement.

(4)  Whether the JRS should offset [Respondent’s)
prospective retirement allowance payments pursuant to Government
Code section 20160 et seq., to recover any overpayments the JRS has
made to [Respondent] and if so, what the terms of such offsets should
be....

"
i
n
"

18
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(5)  Whether the JRS owes [Respondent] any amounts for
alleged past underpayments and, if so, how much the JRS owes
[Respondent].

(Exhibit 27, pp.5-6.)

37.  Atthe administrative hearing, JRS provided an accounting specifying both the
retirement allowance amounts paid to Respondent under the settlement agreement and the
amounts that would have been paid under Government Code section 75033.5 if no settlement

agreement had been executed. JRS is seeking to recoup the difference of approximately
$514,515.74 in overpayments including interest from Respondent.

38(a). In focusing its efforts on the unraveling of the settlement agreement and
obtaining repayment, JRS did not address the impetus of this dispute: the propriety of JRS’s
calculation of cost of living increases. At the hearing, JRS provided no evidence to explain
the purported accounting error in determining the benchmark salary under the settlement
agreement (as noted in Ms. Montgomery’s May 4, 2011 letter), nor did the JRS provide
testimony to support its calculation of the cost of living calculations under the settlement
agreement (i.e. what CPI it was using and why).

38(b). Respondent provided CPI percentage comparisons between the CPI-U and
CPI-W, noting the differences in the calculations of cost of living increases under those
indices. He also noted that despite its correspondence contradicting his assertion of the
propriety of using the CPI-W, JRS had used the CPI-W to calculate his cost of living
increases. Respondent pointed to a September 18, 2015 letter JRS sent to him stating:

We have applied a .886 percent cost of living adjustment to you

allowance effective September 1, 2015. .. . [{] This percentage is based

on the California Consumer Price Index Urban Wage Earners and

Clerical Workers (CCPI-W), December 2013 to December 2014. . ..
(Exhibit V.)

39. At the administrative hearing, to establish JRS’s breach of the settlement
agreement, Respondent provided an accounting of the cost of living adjustments made by JRS
since execution of the settlement agreement. Many of the cost of living adjustments were
provided to him late and in some years not provided at all. JRS provided no evidence to
contradict that cost of living adjustments were provided late or not at all. JRS provided no
evidence to explain or contradict that, in 2009, Ms. Montgomery directed staff by email not to
provide Respondent a cost of living adjustment.
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40. At the hearing and in post-hearing briefing, Respondent maintained that his
interpretation of Olson is correct. He insisted that there are no grounds to find the settlement
agreement void and that JRS is precluded from now revising that agreement (citing various
legal grounds, discussed below). Respondent insisted that he did not breach the
confidentiality provision of the settlement agreement.

LEGAL CONCLUSIONS
Burden and Standard of Proof

1. According to the Administrative Procedure Act (APA) (Gov. Code, §§ 11340
et seq.), the burden of proof flows from the type of process initiated. If CalPERS (or in this
case, the JRS administered by CalPERS) initiates the process to take away a person’s right or
benefit (e.g. involuntarily discontinuing disability retirement), an Accusation should be filed,
and CalPERS has the burden of proving the propriety of eliminating that right or benefit (e.g.
that the person is no longer disabled). Where CalPERS denies or modifies a benefit to a
member/applicant and either the member/applicant or another respondent appeals CalPERS’
decision, the proceeding is initiated by a Statement of Issues, and the appealing respondent
has the burden of proof that the determination was incorrect. (See also, Evid. Code, § 500.)
Nevertheless, CalPERS does have the burden of producing the evidence to support its
determination before the appealing party seeks to establish the impropriety of that
determination.

2. The standard of proof in administrative matters is the preponderance of the
evidence unless a law or statute requires otherwise. (Evid. Code, § 115.) In this case, no other
law or statute was cited or applies.

3. In this matter, JRS determined that it could modify Respondent’s agreed-upon
retirement allowance by asserting that their settlement agreement was void. Respondent
appealed that determination seeking to uphold the terms of the settlement agreement. JRS
met its burden in establishing that the settlement agreement is unenforceable under the law
and that Respondent’s retirement allowances should be corrected. Respondent failed to
establish that JRS is legally required to uphold the terms of the settlement agreement.
However, Respondent did establish that JRS should be estopped from further adjusting
Respondent’s future retirement allowances to recoup $514,515.74 overpaid to him pursuant to
the settlement agreement.

Motion to Strike — Res Judicata Does Not Apply

4. Respondent filed a Motion to Strike paragraphs 3 through 14 of the Statement
of Issues on the grounds that those issues were previously litigated and determined in prior

20
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OAH case number 559-36-9084. JRS opposed the Motion to Strike. The Motion to Strike is
denied for the following reasons:

(@). The California Supreme Court has described the related doctrines of collateral
estoppel and res judicata as follows:

As generally understood, “[t]he doctrine of res judicata gives certain
conclusive effect to a former judgment in subsequent litigation
involving the same controversy.” (7 Witkin, Cal. Procedure (4th ed.
1997) Judgment, § 280, p. 820.) The doctrine “has a double aspect.”
(Todhunter v. Smith (1934) 219 Cal. 690, 695, 28 P.2d 916.) “Inits
primary aspect,” commonly known as claim preclusion, it “operates as a
bar to the maintenance of a second suit between the same parties on the
same cause of action. [Citation.]” (Clark v. Lesher (1956) 46 Cal.2d
874, 880, 299 P.2d 865.) “In its secondary aspect,” commonly known as
collateral estoppel, “[t]he prior judgment ... ‘operates’ ” in “a second suit
... based on a different cause of action ... ‘as an estoppel or conclusive
adjudication as to such issues in the second action as were actually
litigated and determined in the first action.” [Citation.]” (/bid.) “The
prerequisite elements for applying the doctrine to either an entire cause
of action or one or more issues are the same: (1) A claim or issue raised
in the present action is identical to a claim or issue litigated in a prior
proceeding; (2) the prior proceeding resulted in a final judgment on the
merits; and (3) the party against whom the doctrine is being asserted
was a party or in privity with a party to the prior proceeding.
[Citations.]” (Brinton v. Bankers Pension Services, Inc. (1999) 76
Cal.App.4th 550, 556, 90 Cal.Rptr.2d 469.)

(People v. Barragan (2004) 32 Cal.4th 236, 252-53.)

(b).  Decisions resulting from administrative hearings can be given preclusive effect.
(People v. Sims (1982) 32 Cal.3d 468.)

(c).  Inthe matter at hand, neither res judicata nor collateral estoppel apply since the
prior proceeding did not result in a final judgment on the merits. Instead, the matter was
settled prior to hearing, and a settlement does not constitute a “final judgment on the merits.”

Contractual Remedy of Rescission under Civil Code section 1689 is not Properly at Issue;
Respondent did not Breach the Settlement Agreement

S. In its Post-Hearing Brief, JRS asserts that “JRS is entitled to rescind the
Settlement Agreement,” and cites Civil Code section 1689. This assertion was not in the
Statement of Issues, and it is questionable whether orders regarding such contractual remedies
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under the Civil Code, including the rescission of a settlement agreement, can be made in this
proceeding. Consequently, a determination of whether the settlement agreement can be
rescinded under Civil Code section 1689 will not be made in this Proposed Decision.

6. However, some of the assertions made by JRS in asserting the propriety of
rescission, as well as its assertion that Respondent breached the agreement, are addressed
below since they have some bearing on the equitable estoppel discussion (below):

(a)  Contrary to JRS’s assertion, the settlement agreement was not “given by
mistake or obtained through duress, menace, fraud or undue influence.” (Exhibit 33, p. 8,
lines 22-24.) JRS’s attempts to now characterize Respondent as threating JRS to settle the
prior OAH case is overreaching. JRS knew that Respondent’s interpretation of Olson was
wrong, but affirmatively chose to draft and execute the settlement agreement to avoid
litigation. The agreement was not formed through duress, menace or undue influence by
Respondent, but was negotiated by Respondent zealously advocating his position and by JRS,
(with its decision-making resources including legal counsel at its disposal) determining that it
could and would enter into the settlement agreement.

(b) Respondent did not fail to provide lawful consideration. Respondent agreed to
keep the terms of the settlement agreement confidential and agreed to forego the OAH
hearing scheduled in 1996. Although JRS asserts that Respondent’s confidentiality promise
was “illusory, because the settlement agreement was a public record by law” (Exhibit 33, p.
10, lines 5-6), JRS provided no authority to support its assertion. JRS cited to the Public
Records Act (Govt. Code, § 6250 et seq.), but that Act does not specify that a settlement
agreement regarding an individual’s retirement allowance is subject to disclosure. However,
it also does not exempt such agreements from disclosure. Even if the settlement agreement
was subject to disclosure under the Public Records Act, the JRS, not Respondent, was the
entity to whom any Public Records Act request for disclosure would be directed, and
Respondent was not prevented from maintaining confidentiality as he promised. Moreover,
Respondent’s silence was not the only consideration he provided. He also chose to forego his
right to a hearing in the prior OAH matter; as set forth in the settlement agreement, the parties
settled the prior OAH case “solely to avoid the expense and uncertainty of litigation.”
(Exhibit 1.) There was no evidence or authority presented that Respondent’s consideration
was invalid.

(c). Respondent correctly pointed out that, although he had agreed not to disclose
the terms of the settlement agreement, he was not precluded under the settlement agreement -
from speaking to other judges about his interpretation of Olson. Moreover, given the JRS’s
delays in providing cost of living adjustments, and in some years determining not to provide
any cost of living adjustment, the JRS breached the settlement agreement well prior to
Respondent speaking to other judges about his Olson interpretation. The totality of the

22
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evidence demonstrated that Respondent did not breach the settlement agreement, and that any
disclosure of his Olson theory occurred after JRS had breached the settlement agreement.

The 1996 Settlement Agreement is Unenforceable

7. The central issue in this matter is whether the provisions of the 1996 settlement
agreement must be enforced. JRS established that the settlement agreement is unenforceable
for the following reasons:

(@).  “The terms and conditions relating to employment by a public agency are
strictly controlled by statute or ordinance, rather than by ordinary contractual standards.”
(Markman v. County of Los Angeles (1973) 35 Cal.App.3d 132, 134-135.) Judges’ retirement
benefits are determined by the Judges Retirement Law. Specifically in this case, Government
Code section 75033.5 provides the formula for calculating a judge’s retirement allowance.
That formula uses as a benchmark salary the “compensation payable at the time payments of
the allowance fall due, to the judge holding the office which the retired judge last held.”

(b). Employees cannot contract around statutory compensation provisions, and any
agreements to pay benefits in excess of the law are not enforceable. Courts have consistently
held that “[s]tatutory definitions delineating the scope of PERS compensation cannot be
qualified by bargaining agreements.” (Oden v. Board of Administration (1994) 23
Cal.App.4th 194, 201 (citing Service Employees International Union v. Sacramento City
Unified School Dist. (1984) 151 Cal.App.3d 705, 709-710); Police Officers Assn. v. City of
Pomona (1997) 58 Cal.App.4th 578, 585.) In Oden, the Court noted that the definition of
what constitutes “compensation” under the Public Employees Retirement Law is the province
of the Legislature, not the PERS Board. (23 Cal.App.4™ 194, 201.) Likewise, the Pomona
Court noted that the statutory definition “cannot be changed either by the collective
bargaining agreement or by PERS.” (58 Cal.App.4th 578, 585) Consequently, a public
agency’s agreement to provide for an option contrary to statute is unenforceable. (/d. at 589.)

(c). Respondent’s retirement allowance under the settlement agreement deviates
from the formula set forth in Government Code section 75033.5 in that his benchmark salary
is not the benchmark specified by the statute.

(d). No statute or case law exempts Respondent from the statutory mandates for
computing retirement allowance under Government Code section 75033.5. Despite his
assertions to the contrary, Respondent’s benchmark salary under the settlement agreement
was based on an incorrect interpretation of Olson. '

(e).  Given the foregoing, the settlement agreement is unenforceable because it
contrary to statutory specifications for retirement allowances and provides for benefits in
excess of the law.
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No Statute of Limitations Precludes JRS from Correcting the Erroneous Calculation of
Respondent’s Retirement Allowance by Application of the Appropriate Benchmark Salary to
Future Retirement Allowances

Government Code section 20160 (Corrections of errors and omissions) provides,

in pertinent part:

(a) Subject to subdivisions (c) and (d), the board may, in its discretion and
upon any terms it deems just, correct the errors or omissions of any active
or retired member, or any beneficiary of an active or retired member,
provided that all of the following facts exist:

(1) The request, claim, or demand to correct the error or omission is made
by the party seeking correction within a reasonable time after discovery of
the right to make the correction, which in no case shall exceed six months
after discovery of this right.

[...M

(b) Subject to subdivisions (c) and (d), the board shall correct all actions
taken as a result of errors or omissions of the university, any contracting
agency, any state agency or department, or this system.

(c) The duty and power of the board to correct mistakes, as provided in
this section, shall terminate upon the expiration of obligations of this
system to the party seeking correction of the error or omission, as those
obligations are defined by Section 20164.

(d) The party seeking correction of an error or omission pursuant to this
section has the burden of presenting documentation or other evidence to
the board establishing the right to correction pursuant to subdivisions (a)
and (b).

(e) Corrections of errors or omissions pursuant to this section shall be such
that the status, rights, and obligations of all parties described in
subdivisions (a) and (b) are adjusted to be the same that they would have
been if the act that would have been taken, but for the error or omission,
was taken at the proper time. However, notwithstanding any of the other
provisions of this section, corrections made pursuant to this section shall
adjust the status, rights, and obligations of all parties described in
subdivisions (a) and (b) as of the time that the correction actually takes
place if the board finds any of the following;
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(1) That the correction cannot be performed in a retroactive manner.

(2) That even if the correction can be performed in a retroactive manner,
the status, rights, and obligations of all of the parties described in
subdivisions (a) and (b) cannot be adjusted to be the same that they would
have been if the error or omission had not occurred.

(3) That the purposes of this part will not be effectuated if the correction is
performed in a retroactive manner.

(Empbhasis added.)
Government Code section 20164 provides:

(a) The obligations of this system to its members continue throughout their
respective memberships, and the obligations of this system to and in respect
to retired members continue throughout the lives of the respective retired
members, and thereafter until all obligations to their respective beneficiaries
under optional settlements have been discharged. The obligations of the
state and contracting agencies to this system in respect to members
employed by them, respectively, continue throughout the memberships of
the respective members, and the obligations of the state and contracting
agencies to this system in respect to retired members formerly employed by
them, respectively, continue until all of the obligations of this system in
respect to those retired members, respectively, have been discharged. The
obligations of any member to this system continue throughout his or her
membership, and thereafter until all of the obligations of this system to or
in respect to him or her have been discharged.

(b) For the purposes of payments into or out of the retirement fund for
adjustment of errors or omissions, whether pursuant to Section 20160,
20163, or 20532, or otherwise, the period of limitation of actions shall be
three years, and shall be applied as follows:

(1) In cases where this system makes an erroneous payment to a member
or beneficiary, this system's right to collect shall expire three years from the
date of payment.

(2) In cases where this system owes money to a member or beneficiary, the
period of limitations shall not apply.

(c) Notwithstanding subdivision (b), in cases where payment is erroneous
because of the death of the retired member or beneficiary or because of the
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remarriage of the beneficiary, the period of limitation shall be 10 years and
shall commence with the discovery of the erroneous payment.

(d) Notwithstanding subdivision (b), where any payment has been made as
a result of fraudulent reports for compensation made, or caused to be
made, by a member for his or her own benefit, the period of limitation shall
be 10 years and that period shall commence either from the date of
payment or upon discovery of the fraudulent reporting, whichever date is
later.

(e) The board shall determine the applicability of the period of limitations in
any case, and its determination with respect to the running of any period of
limitation shall be conclusive and binding for purposes of correcting the
error or omission.

10(a). Respondent asserts that Government Code section 20160, subdivision (a)(1),
precludes changes to the 1996 settlement agreement, since the request for correction occurred
more than six months afier discovery. However that section applies to errors or omissions of
any “member” or “beneficiary,” not the errors of JRS or CalPERS. Instead, the applicable
statute and subdivision is Government Code section 20160, subdivision (b), which mandates
CalPERS to correct any “actions taken as a result of errors [of] this system.”

10(b)(1). Government Code section 20160, subdivision (b), requires JRS to correct its
erroneous calculation of Respondent’s retirement allowance by application of the statutorily
specified benchmark salary. Additionally, the correction of its prior error is not barred by any
statute of limitations. (City of Oakland v. Public Employees’ Retirement System (2002) 95
Cal.App.4th 29.)

10(b)(2). The City of Oakland case dealt with the retroactive reclassification of certain
employees as firefighters, creating an unfunded liability for City which opposed the
reclassification. The City of Oakland Court held that CalPERS had the power to correct
erroneous classifications by retroactively reclassifying the employees and that this retroactive
reclassification was not barred by any statute of limitations. The Court found that the Code of
Civil Procedure’s “mistake” statute of limitations was not applicable to CalPERS
“administrative reclassification proceedings.” (95 Cal.App.4th 29, 44.) The Court noted that the
CalPERS Board had also appropriately determined that ““The statute of limitations contained in
Government Code section 20164(b) applies to erroneous payments into or out of the retirement
fund, not to reclassifications. . . . (/d. at p. 45) The Court also limited its holding to
administrative proceedings, stating, “We decline to express any opinion about the application of
the mistake statute, or any other statute of limitation, to a theoretical future civil action by PERS
to seek arrearages or otherwise judicially enforce the consequences of its reclassification decision.
The ALJ's decision, which was adopted by the Board, did not require anyone to pay any money; it
merely reclassified the employees.” (/d. at p. 49.)
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11.  In this case, similar to City of Oakland, no statute of limitations precludes JRS
from correcting of its erroneous calculation of Respondent’s retirement allowance caused by
its agreement to use a benchmark salary which was not sanctioned by statute and or by Olson.
Under statutory mandate, JRS must apply the appropriate benchmark salary to the required
retirement formula for calculation of Respondent’s future retirement allowances.

The Three-Year Limitation in Government Code section 20164, subdivision (b), Applies to
Adjustments io Correct Overpayment of Respondent’s Retirement Allowance

12.  Government Code section 20163, subdivision (a), provides, in pertinent part:

Adjustments to correct overpayment of a retirement allowance may also be
made by adjusting the allowance so that the retired person or the retired
person and his or her beneficiary, as the case may be, will receive the
actuarial equivalent of the allowance to which the member is entitled.

13(a). Government Code section 20164, subdivision (b)(1), provides that, for
adjustments of erroneous payments made to a member out of the retirement fund, “the period
of limitation of actions shall be three years,” and CalPERS’s right to collect “shall expire
three years from the date of payment. (See Legal Conclusion 9.)

13(b). Respondent asserts that Government Code section 20164, subdivision (b),
provides a time limitation for this matter. (Exhibit V, pp. 14-15.) JRS asserts that the
limitation period in section 20164, subdivision (b), does not apply to administrative
proceedings, citing City of Oakland, supra.

13(c). In City of Oakland (holding that a CCP statute of limitation did not apply to
administrative reclassification proceedings), the Court noted that “Limitation periods are . . .
provided for in the acts governing some administrative proceedings,” (95 Cal.App.4th 29, 48),
and that “The Legislature has prescribed time limitations in some administrative cases.” (/d.
at p. 50.) The Court further noted that, *“As relevant to the PERS Board, the Legislature has
prescribed a six-month period in which the Board may correct ‘errors or omissions of any
active or retired member[.]’ (§ 20160, subd. (a).)” (Id.) However, the Court further reasoned,
“The Legislature has also set forth limitations regarding civil actions pertaining to matters
within the PERS Board's purview. Actions to adjust CalPERS mistakes resulting in ‘payments
into or out of the retirement fund’ are normally barred after three years, as with the general
mistake statute.” (/d.) While the City of Oakland Court suggests that Government Code section
20164, subdivision (b), provides a limitation period for civil actions, it did not specifically hold
that Government Code section 20164, subdivision (b), is inapplicable to administrative actions to
adjust CalPERS’s mistakes resulting from payments into or out of the retirement fund, and JRS
provided no other authority to support such an assertion. Additionally, it is not logical that a civil
action to adjust such mistakes is barred after three years, but an administrative action to make the
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same adjustments has no similar time bar. Consequently, the three-year limitation of actions
under Government Code section 20164, subdivision (b), applies to administrative actions to
make adjustments to correct erroneous overpayments to Respondent from the retirement fund.
Any adjustments made under Government Code section 20163, subdivision (a), are limited to
three years from the date of payment under Government Code section 20164, subdivision (b)(1).

13(d). In this case, JRS sent its supplemental denial letter on December 29, 2011,
stating that “reserve][s] its rights to seek repayment of all amounts that it can lawfully recover
from [Respondent] in the event that the Board of Administration and the courts find that JRS
has paid [Respondent] amounts in excess of what is allowed.” (Exhibit 27.) JRS did not file
its Statement of Issues seeking an order to recover any overpayments until March 25, 2015.
Consequently, its action seeking to collect its overpayment commenced on March 25, 2015,
and JRS is barred from obtaining overpayment of any retirement allowances made prior to
March 25, 2012.

JRS is Estopped firom Adjusting Respondent’s Future Retirement Allowances to Recoup §514,
515.74 Overpaid Pursuant 1o the Settlement Agreement

14.  Even if JRS were not limited in its recovery (as set forth in Legal Conclusion
13), JRS is estopped from adjusting Respondent’s future allowances to recoup any of the
$514, 515.74 overpaid to Respondent pursuant to the settlement.

15(a). JRS asserts that Respondent equitable estoppel is not available to Respondent
to “avoid repaying his overpayments™ because “the proper amount of [Respondent’s] benefits
is a matter that is ‘plain and fully covered by statute’ [citing City of Pleasanton v. Board of
Administration (2012) 211 Cal.App.4th 522, 542-543].” (Exhibit 34, p. 7, lines 2-7.) This
assertion may be correct if applied to the correction of Respondent’s prospective retirement
allowances, which must comply with the mandatory formula set forth in Government Code
section 75033.5 (see Legal Conclusions 7 through 11; see also, fn. 1). However, JRS’s
assertion and citation to Pleasanton is not persuasive as applied to CalPERS’s discretionary
adjustment of Respondent’s future allowances under Government Code section 20163,
subdivision (a).

15(b). Appellate courts have held that “estoppel is barred where the government
agency to be estopped does not possess the authority to do what it appeared to be doing.”
(Medina v. Board of Retirement (2003) 112 Cal.App.4th 864, 870.) In Medina, the court of
appeal found estoppel was not available because the retirement board lacked authority to
classify as safety members employees whose duties did not meet the statutory definition of
safety members. Additionally, in City of Pleasanton, supra, the Court declined to apply
equitable estoppel to allowing standby pay to be used in the formula for calculating a
member’s pensionable compensation because CalPERS was precluded by statute from doing
so. However, Medina and Pleasanton are distinguishable from the case at hand in that

28



Attachment D
April 20, 2016 Agenda ltem
Page 33 of 65

estopping the collection of overpayments would not require CalPERS to exceed its statutory
authority, as set forth in Legal Conclusions 15(c), 15(d) and 15(e).

15(c). In this case, JRS seeks to adjust Respondent’s future retirement allowances to
recover overpayment of benefits. JRS notes that CalPERS has “broad discretion with respect
to recovery of overpaid benefits” (Exhibit 33, p. 11, lines 22-23), and JRS correctly cites City
of Oakland v. Oakland Police and Fire Retirement Systen (2014) 224 Cal . App.4th 210. In
Oakland Police, the Court addressed CalPERS’s discretionary ability to require employees to
repay overpaid retirement benefits. The Qakland Police Court held, “Since the Board has
discretion in this area, applying the doctrine of estoppel to prevent the Board from collecting
certain specified overpayments would not result in a situation where the Board is required to act
in excess of its statutory authority.” (224 Cal.App.4th 210, 245.)

15(d). The Pleasanton case (cited by JRS) also acknowledged the potential in some
cases for application of equitable estoppel where CalPERS has discretionary power, citing
Crumpler v. Board of Administration (1973) 32 Cal.App.3d 567. In Crumpler, the city had
misclassified animal control officers as police officers, and had made representations to those
employees that they were in fact entitled to greater safety member benefits. When the
misclassification came to CalPERS’s attention, it reclassified the officers retroactively as
miscellaneous members with less pension benefits and the employees sued. The Crumpler
Court found that CalPERS had broad authority to reclassify its members and was estopped
from retroactively reclassifying petitioners as of the date of their initial membership in the system.

The Crumpler Court “recognized the rule that estoppel cannot enlarge a public agency’s
statutory or constitutional authority but found the rule was inapplicable because of a PERS
provision . . . stating PERS was the ‘sole judge of the conditions under which persons may be
admitted to and continue to receive benefits under this system.”” (Pleasanton, supra, 211
Cal.App.4th 522, 543, quoting Crumpler, supra.) The Crumpler Court concluded that, “In
view of the statutory powers conferred upon the board . . ., this is not a case where the
governmental agency ‘utterly lacks the power to effect that which an estoppel against it would
accomplish.”” (32 Cal.App.3d 567, 584, quoting City of Long Beach v. Mansell (1970) 3
Cal.3d 462, 499; City of Pleasanton, supra, 211 Cal.App.4th 522, 543.)

15(e). In this case, similar to Oakland Police, since CalPERS has broad discretion
regarding the recovery of overpaid benefits and the adjustment of Respondent’s future
allowances under Government Code section 20163, subdivision (a), application of estoppel in
this matter is not precluded.

16(a). Moreover, even if CalPERS does not have statutory authority to forgive the
overpayment, equitable estoppel may still be applied. In City of Long Beach v. Mansell
(1970) 3 Cal.3d 462, the California Supreme Court held that equitable estoppel is available
against a government entity, even if the requested relief is not within the government’s legal
authority, “when the elements requisite to such an estoppel against a private party are present
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and . . . the injustice which would result from a failure to uphold an estoppel is of sufficient
dimension to justify any effect upon public interest or policy which would result from the
raising of an estoppel.” (/d. at pp. 496-497.) In this case, no effect on public policy would
result from application of estoppel and justice dictates its application.

16(b). Almost 19 years ago, JRS stood on solid legal ground and should have held its
position and proceeded to hearing, which it would have won. However, JRS chose to avoid
the battle of litigation, and it crafted a retreat which JRS knew had no legal support. Years
later, JRS unilaterally took a condemnatory view of the settlement agreement and proceeded
to initiate its destruction. The principles of fundamental fairness demand that JRS be
estopped from recouping $514,515.74 that it paid to Respondent based on a settlement
agreement JRS drafted and executed, and which Respondent believed to be valid and relied
on for 19 years. It is in the public interest and the interests of justice to mitigate this situation
and to relieve Respondent from the potential harm that will result from having his retirement
allowance further decreased to repay $514,515.74 over the remainder of his life, in addition to
the required decrease by way of recalculation to comply with Government Code section
75033.5. Based on the above, estoppel is available against JRS in this case, because it would
be an injustice to not allow respondent to pursue it, and application of estoppel against JRS
will not undercut a public policy or interest.'

17(a). In order to apply the doctrine of equitable estoppel, four elements must be
present: (1) the party being estopped must be apprised of the facts; (2) the party must intend
or reasonably believe that its conduct will be acted upon; (3) the party asserting the estoppel
must be ignorant of the true state of facts; and (4) the party asserting the estoppel must
actually rely upon the other party’s conduct to their detriment. (City of Long Beach v. Mansell
(1970) 3 Cal.3d 462, 489.)

' Although this analysis could be similarly applied to determine whether to support the
settlement agreement and estop recalculation of Respondent’s retirement allowance under
Government Code 75033.5, the balancing of equities would return a different conclusion
regarding the application of estoppel. If required to abide by the settlement agreement, JRS
would be exceeding its statutory authority by calculating Respondent’s retirement allowance
contrary to law. Moreover, given the finding that such calculations were erroneous, public policy
could be adversely affected if the mistake was allowed to continue. In Crumpler, although the
Court applied estoppel to retroactive reclassification, it declined to extend estoppel to preclude
prospective reclassification. The Court pointed out, “Public interest and policy would be
adversely affected if petitioners, despite the discovery of the mistaken classification, were required
to be continued to be carried as local safety members when all other contract members of the
retirement system throughout the state performing like duties and functions are classified as
miscellaneous members. Manifestly, it would have a disruptive effect on the administration of the
retirement system.” (Crumpler, supra,32 Cal.App.3d 567, 584.)
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17(b). In this case, Respondent has established the four elements of equitable
estoppel. First, JRS was apprised of the facts. It knew prior to and after execution of the
settlement agreement that Respondent’s interpretation of Olson was incorrect and that the
settlement agreement terms it had drafted were contrary to law. Second, JRS intended its
conduct would be acted upon. Specifically, it intended for the settlement agreement it drafted
to be executed by Respondent and for its terms to be followed. Third, Respondent was
ignorant of the true state of facts. Respondent did not know that his interpretation of Olson
was incorrect or that the settlement terms were contrary to law. In fact, Respondent continues
to maintain his belief that his interpretation of Olson is correct and that the settlement
agreement is enforceable. Additionally, Respondent was not apprised of JRS’s assertion that
the settlement agreement was unenforceable until 2011, 15 years after its execution. And
most significantly, Respondent actually relied upon JRS’s conduct in entering into the
settlement agreement and relying on it to his detriment, having unknowingly incurred
$514,515.74 in overpayments which JRS now seeks to recoup.

17(b). Since all four elements have been proven, Respondent has met his burden of
establishing by a preponderance of the evidence that estoppel applies in this case. JRS shall
be estopped from adjusting Respondent’s future allowances to recoup any of the $514,515.74
overpaid to Respondent pursuant to the settlement.

ORDERS
1. The 1996 settlement agreement between JRS and Respondent shall not be
enforced.
2. Commencing from the effective date of this Order, JRS shall calculate

Respondent Paul Mast’s retirement allowance, pursuant to Government Code section
75033.5, as an annual amount equal to 3.75 percent of the compensation payable, at the time
payments of the allowance fall due, to the judge holding the office which Respondent last
held prior to his discontinuance of service as a judge, multiplied by 13 years, 2 months, 8 days
of judicial service.

3. JRS shall be estopped from adjusting Respondent’s future retirement
allowances to recoup any of the $514,515.74 overpaid to Respondent pursuant to the

settlement agreement.
. DocuSigned by:
DATED: February 10, 2016 Suliv (abos—Bwun
= 10236FOSDEIRA52,
JULIE CABOS-OWEN
Administrative Law Judge

Office of Administrative Hearing
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STAFF’'S ARGUMENT REGARDING THE PROPOSED DECISION

In 1995, Respondent Paul Mast (“Mast”) sought to increase his retirement allowance
from the Judges' Retirement System (“JRS"), by threatening to widely publicize a legal
theory that could expose the JRS to hundreds of millions of dollars of claims and
substantial defense costs. Mast's threat worked on a former CalPERS attorney and the
former JRS Manager she was advising. That former JRS Manager and Mast signed a
settlement agreement under which Mast would be paid additional amounts that no other
retired judge received, in exchange for his agreement to keep the settlement agreement
confidential.

As a matter of law, the settlement agreement is not, and was never, enforceable.
Benefits must be paid according to law. If Mast’s legal theory was correct, then JRS
should have paid all qualifying retired judges according to that theory. But, Mast's legal
theory was nof correct. The California Supreme Court had already rejected his theory in
1980. Thus, no retired judge should have ever been paid according to Mast's theory.

Mast became a member of the JRS on November 8, 1965. On January 15, 1979, he
resigned from his last judicial office and elected a deferred retirement from JRS under
Government Code section 75033.5. Mast became entitled to receive a monthly
allowance from JRS on May 28, 1995, and JRS began paying him an allowance in
compliance with Government Code section 75033.5.

Around the time that Mast became entitled to receive his retirement allowance, he
began asserting that, pursuant to the California Supreme Court case Olson v. Cory
(1980) 27 Cal.3d 532, JRS was required to pay him more than he was entitled to
receive under Government Code section 75033.5. In reality, Olson v. Cory rejected the
exact same theory that Mast claims Olson v. Cory accepted.

Mast first tried to convince JRS that he was the only judicial pensioner who was entitled
to additional amounts under Olson v. Cory, based on his “unique set of circumstances.”
When that did not work, he then claimed that his theory applied broadly to many other
retired judges and justices and he threatened to widely publicize his theory if JRS did
not settle with him alone.

In an August 5, 1996 letter to counsel for JRS, Mast wrote: “What then can | give as an
inducement to resolve the claim? What | can give is complete and total confidentiality.
At the present time, except for my wife, no one knows that | have made this claim. |
have not discussed it with friends, judges, former judges, or anyone else. As part of a
settlement, | would commit to never discuss or disclose the claim or settlement with
anyone.” At the end of the letter he wrote: ‘

The window of opportunity to resolve the claim is ... very
short and is now. In resolving the claim, CalPERS is not
acceding to my position and is not agreeing that my claim is



Attachment D
April 20, 2016 Agenda ltem
Page 38 of 65

Attachment B

valid. What CalPERS is doing is recognizing the economic
facts of the case and the possibility that they could lose. In
effect it is like resolving a $100,000 lawsuit for $100. This is
something that no reasonable litigator could turn down
regardless of how strong he or she thought their position to
be.”

Mast explained in another letter that he sent on the same day: “[M]y proposed
resolution will save PERS and the State of California between 200 million and 400
million dollars ..."

Mast's threats achieved their intended result. An October 1996 settlement agreement
provided that JRS would pay Mast the additional amounts that he sought for himself and
“each party [would] keep the terms of this agreement confidential.”

Years later, even though Mast was receiving amounts that no other judge received, he
claimed that JRS was paying him too ittle under the settlement agreement. After
writing several letters and emails to JRS to no avail, Mast ratcheted up his efforts to
induce JRS to pay him more money.

On September 1, 2010, Mast wrote letters to JRS, CalPERS Board members, the State
Controller and the State Attorney General, explaining that he would continue to honor
the confidentiality provision in the settlement agreement, but only if JRS paid him over
$140,000 and an increased retirement allowance. If JRS did not pay him the additional
amounts he sought, he threatened JRS with $1 billion in claims from other judges.

JRS did not yield to Mast’'s demands, so Mast carried through with his threats. He
teamed up with attorney Jorn Rossi and solicited dozens of retired judges and justices
(and heirs of deceased retired judges and justices) to pursue claims against JRS based
on the same frivolous legal theory Mast had settled for himself years earlier.

The San Diego Superior Court dismissed Mast's and Rossi’s frivolous case early in the
proceedings. The Fourth District Court of Appeal unanimously affirmed the trial court’s
judgment in Staniforth v. Judges’ Retirement System (2014) 226 Cal.App.4th 978.

Even after the Court of Appeal rejected Mast'’s theory, Mast still wanted to pursue
individual claims against JRS. Thus, a hearing was held on November 30, 2015 before
an Administrative Law Judge (ALJ) of the Office of Administrative Hearings (OAH).

Mast appeared at the hearing and represented himself. Being a retired judge, Mast fully
understood the hearing process and actively pursued his interests throughout that
process. He was provided all required notices and information, he presented evidence
and argument at the hearing, and he filed substantial pre-hearing and post-hearing
briefing with the OAH in this matter.

On February 10, 2016, the ALJ issued her Proposed Decision. The Proposed Decision
correctly holds that the JRS/Mast settlement agreement was invalid and void from
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inception, is not binding on the parties and should not be followed prospectively. In
other words, the Proposed Decision correctly recommends that Mast’s benefits should
be paid in accordance with the same law that applies to every other member of JRS.
With regard to this issue, the Proposed Decision is thorough and well-reasoned, and it
should be adopted.

The Proposed Decision also rejects Mast's new frivolous theory that he should have
been able to retire at age 60 instead of age 63, even though he had less than 20 years
of service. Government Code section 75033.5 provides: “No judge shall be eligible to
receive an allowance pursuant to this section until the attainment of at least age 63
unless the judge is credited with 20 years of judicial service and has attained age 60.”
Again, with regard to this issue, the Proposed Decision is well-reasoned and should be
adopted.

With regard to the past overpayments that JRS has made to Mast under the invalid
settlement agreement since 1995, the ALJ recommends that JRS abandon recovering
any of those overpayments, which total approximately $175,000 in principal alone (over
$500,000 with interest). However, the Board has broad discretion to determine
whether, how much, and on what terms Mast should be required to repay those
amounts to JRS. Staff recommends that even though the Board has discretion to adopt
the ALJ’s proposal that the JRS recover none of the overpayments, the Board should
consider whether to exercise its discretion to recover some or all of those overpayments
from Mast.

The Board’s Broad Discretion To Recover Overpayments

Government Code section 20160(b) provides: “[T]he board shall correct all actions
taken as a result of errors or omissions of the university, any contracting agency, any
state agency or department, or this system.”

Further, the law authorizes JRS to recover amounts that have been overpaid through
offsets to JRS’s ongoing benefit payments to Mast. Government Code section 20163
provides in pertinent part: “Adjustments to correct overpayment of a retirement
allowance may also be made by adjusting the allowance so that the retired person or
the retired person and his or her beneficiary, as the case may be, will receive the
actuarial equivalent of the allowance to which the member is entitled.”

In City of Oakland v. Oakland Police & Fire Retirement System (2014) 224 Cal.App.4th
210, the court explained: “[W]e believe that the Board has discretion to decide whether,
how and to what extent any overpayments made to [ ] retirees should be repayable to
[the retirement system].” Id. at 244-45.

Conclusion

The Proposed Decision correctly recommends that the Board direct JRS to adjust
Mast’s monthly retirement allowance and pay him only the amount to which he is
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lawfully entitled. The Proposed Decision also correctly rejects Mast's frivolous theory
JRS should have retired him in at age 60 instead of age 63. On these points the
Proposed Decision should be adopted by this Board. Thus, staff believes that the
Board should take one of two alternative actions:

(1)  If the Board believes that the JRS should not recover any of the amounts that
JRS overpaid to Mast over the two decades the settlement agreement was in effect, the
Board should adopt the Proposed Decision; or

(2)  If the Board would like to further consider whether it should recover from Mast
some or all of the overpayments that the JRS made to him, then the Board should reject
the Proposed Decision and hold its own hearing on the limited issue of the amount of
the overpayment to be recovered.

Because the Proposed Decision applies the law to the salient facts of this case, and the
Board has broad discretion with regard to the collection of overpayments, the risks of
adopting the Proposed Decision are minimal. Mast may file a Writ Petition in Superior
Court seeking to overturn the final Decision of the Board.

The risks of rejecting the Proposed Decision also are minimal, because, the Board
would then have the opportunity to review the evidence and arguments and reach its
own decision after conducting that review.

April 20, 2016

Assistant Chief Counsel
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ATTACHMENT C
Pacek 8, Mast, Tivlges Retired
April 6, 2016 APR -7 2016
Re: OAH No.: 2015030996,
In the Matter of the Recalculation of Benefits of Paul G. Mast, Respondenf aii-f ¢, S04 0 % J@

RESPONDENT’S ARGUMENT
There are two issues to be considered.
ISSUE ONE: SETTLEMENT AGREEMENT DATED 10/22/1996

Prior to his 63 birthday Respondent contacted JRS concerning the calculation of his deferred
retirement benefits. Respondent knew because of prior information that his deferred retirement
benefits would be adjusted for cost of living changes for his time of judicial service for the period
until the end of any term that began prior to January 1, 1977 (Respondent’s entire judicial service).
Said COLA ealeulated from January 1, 1977, and without any enhancement of retirement benefits
for any additions or fluctuations to a sitting judge’s salary.

Respondent was advised by JRS that his retirement benefits would not be so adjusted. After much
discussion and communication Respondent filed a Claim, setting foxth in detail an analysis of
Olson v. Cory, I, (1980) 27 Cal.3d 532 [178 Cal.Rptr. 568, 636 P.2d 5321 (Olson v, Cory I). Said
Claim was rejected, and the matter was referred to the Office of Administrative Hearings.
Respondent had discussions with Maureen Reilly, the Attorney for JRS, during which the decision
in Olson v. Cory I was extensively discussed and analyzed. Ms. Reilly filed a Statement of Issues.

_ During further discussions, Ms. Reilly acknowledged that Respondent was correct and was
entitled to COLA deferred retirement benefits, but stated that she could not agree to settle the
case, as it would open JRS to many similar claims. Respondent advised her that he would not
reveal the Settlement to anyone. Respondent filed his Response to the Statement of Issues.
Thereafter Respondent and JRS, through Ms. Reilly, signed by Michael Pricbe, Manager of JRS,
entered-into a Settlement Agreement (attached hereto as Exhibit O). (ALl exhibits hereto use-the
same Exhibit designations as the Exhibits presented at the Administrative Hearing, unless
otherwise specified.) Presumably CalPERS approved the Settlement Agreement. “The Settlement
Agreement was not ‘siven by mistake or obtained through duress, menace, fraud, or undue
influence.”” (Proposed Decision Page 22)

The Settlement Agreement has been in effect for 19 years, and alihough JRS has breached the
agreement by not calculating, or by miscalculating COLA benefits, Respondent has never
breached his obligations under said Agreement. (Proposed Decision at Page 23)

JRS claims herein that because a DCA opinion in 2014 interpreted Olson v. Cory I differently
than the interpretation leading to the Settlement Agrecment, that the Settlement Agreement
should be voided.

That is legally incomprebensible. There is no provision in the law anywhere that a Settlement
Agreement entered into validly could be negated and destroyed by an unrelated decision handed
down decades later. (Respondent’s Trial Brief Pages 15 through 35)

The Supreme Court in Olson v. Cory I stated that the proper Congumer Price Index to use for the
COLA is CCP-U, All California Consumers, December-December Index. (Respondent’s Trial Brief
Pages 22 through 24)
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Subsequent to entering into the Settlement Agreement, JRS, without input from Respondent,
calculated the arrearages to January 1, 1997, as well as the initial payment due effective January 1,
1997. (Respondent’s Trial Brief, Page 17) Attached as Exhibit Q is a complete accounting from
January 1, 1997 to the present. This accounting accurately calculates the amounts that were paid
and the amounts that should have been paid, and accounts for all errors, plus and minus during
the period.

In this regard, pursuant to the Settlement Agreement, the gross benefit amount should be
adjusted to $9368.84, forthwith, and remain at that amount until September 1, 2016 (payment on
the 30%) when it will be increased this year and each year thereafter by the CPI, December to
December, for the previous year using the schedule for CCP-U, All Urban Consumers, of the State
of California. The arrearage throngh May 33, 2016 is $307,919.

ISSUE TWO: OPTION OF RESPONDENT TO RETIRE PURSUANT TO
GOVERNMENT CODE §75025 AT AGE 60

The Government Code states any judge who begins judicial service before the age of 40 years, and
serves less than 20 years, has the option of retiring at age 60 pursuant to Government Code
§75025, or at age 63, pursuant to Government Code §75033.5. JRS is required to give the
prospective retiree full and complete notice of the option to retire under either of these sections,
(Hittle, infra) (Respondent’s Trial Brief Pages 2 through 12)

Government Code §75033.5 states:

Notwithstanding any other provision of this chapter, any judge with at least
five years of service, may retire, and upon his or her application therefor to the Judges'
Retirement System after reaching the age which would have permitted him or her to
retire for age and length of service under Section 75025 had he or she remained
continuously in service as a judge up to that age receive a retirement allowance
based upon the judicial service as a judge of a court of record, with which he or she is
credited, in the same manner as other judges, except as otherwise provided by this
section the retirement allowance is an annual amount equal to 3.75 percent of the
compensation payable, at the time payments of the allowance fall due, to the judge
holding the office which the retired judge last held prior to his or her discontinuance of
his or her service a3 judge, multiplied by the number of years and fractions of
years of service with which the retired judge is entitled to be credited at the
time of his or her retirement, not to exceed 20 years. (Emphasis supplied.)

GC §75025 (h) states: “Age 60, with an aggregate of 20 years of service as a judge.”
Three paragraphs after the above portion of GC §75033.5, GC §75033.5 states:
No judge shall be eligible to receive an allowance pursuant to this section [meaning

pursuant to GC §75033.5] until the attainment of at least age 68 unless the judge is credited
with 20 years of judicial service and has attained age 60.

" The position of JRS that said sentence is controlling is incorrect. That sentence is not material, as

it refers to retirements pursuant to GC §75033.5, The retirement under consideration herein is
pursuant to GC §75025, which provides for retirement at age 60. Further, if that sentence were
controlling, then the first paragraph of the section would be a nullity, as no judge would ever fall
within the parameters of this provision. This could not have been the intent of the Legislature in
enacting this provision.

In addition are the specific words “Notwithstanding any other provision of this chapter,” which
totally takes precedence over amy conflicting language in the chapter including conflicting
provisions in GC §75033.5.

P.UUSIVLY
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I am attaching several documents, all from the files of JRS, and all of which were attached as
exhibits in the administrative hearing:

LUI OUTLINE

The First Document (Exhibit C) consists of pages 1 and 11 from an outline prepared
by Justice Elwood Lui, which was edited and approved by Sue Myers, Manager of JRS (page 1).
The entire Outline of the Judges’ Retirement System including the Cover Letter is available and
will be e-mailed if desired.

In the Cover Letter Justice Lui states: “Y would like to acknowledge Sue Myers, the
Manager of the Judges’ Retirement System, for her assistance in editing this outline.”

The Outline presents under “Fact Situation #1"an alternative whereby a retiree has a
choice of retiving under either of the two code sections. The service and retirement facts in the
example are identical in substance to Respondent’s service.

The relevant portion of Justice Lui’s Outline appears on Page 11 as follows:
PART SIX: EXAMPLES OF RETIREMENT ALLOWANCE COMPUTATION

Fact Situation No. 1:

Judge No. 1 assumes the bench for the first and only time at age 34 serving
12 continuous years. Judge No., 1 elects deferred retivement under §
75033.5 at age 46. Since the judge has not sexved 20 years, Judge No. 1 is
not eligible to receive an allowance until the 63~ birthday which will be
equal to 45% allowance.

Under § 75033.5, Judge No. 1 may ‘upon his application therefor to the
Judges Retirement System after reaching the age which would have
permitted him to vetire for age and length of service under § 75025 had he
remained continuous in service as a judge up to such age, receives a
retirernent allowance based upon the judicial service as a judge of a court of
record, with which he is credited, the same manner as other judges .. ..

- Under this section, if Judge No.-1 had served as-a judge for 2o
years, Judge No. 1 would have retired with 20 years of service at
age 54 and would have received the retirement allowance at age
60, (Emphasis supplied.)

This part of Justice Lui’s outline discusses GC §75033.5, the section relating to deferred
retirement. A judge taking deferred retirement pursuant to GC §75033.5 generally cannot receive
retirement benefits until his 6374 birthday (see the first paragraph above). However, an exception
to the general rule, alowing deferred retirement benefits at age 60, as stated in the Fact Situation,
supra, is stated more completely in the above-quoted paragraph of GC §75033.5, beginning,
“Notwithstanding any other provision. . .”

This is the subject of the second paragraph of Part Six, Fact Situation No. 1 of the Lui Quiline
wherein Justice Lui states, “.. . Judge No. 1 would have retired with 20 years of service at age 54
and would have received the retirement allowance at age 60.”

This is the exact description of the retirement benefits Respondent should have had the
option to receive, in that he “would have retired with 20 years of service at age 53 and would have
received the retirement allowance at age 60.”
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Respondent began receiving his retirement allowance at age 63. Petitioner should have
advised, and bad the duty to advise (Hittle, infra) Respondent that he had the option of receiving
benefits at age 60 rather than at age 63. The benefit payments would have been the same in either

case (49.4572%).
RESPONDENT’S JRS FILE

The Second Document (Exhibit E) from Respondent’s JRS file, shows that JRS began caleulations
of alternative retirement benefits pursuant to both GC §75025 and GC §75033.5.

Included in the documents provided by the Judges’ Retirement System, as part of the file
of Respondent, is an undated, handwritten, computation worksheet (Exhibit E), which includes
the following notations:

§75025 5/28/92 (age 60)
75033.5
calculations of percentage per year, resulting in a total retirement benefit of

49.4572%.
Due 5/28/95 (age 63)

The entry “§75025 5/28/92 (age 60)" makes it clear that Petitioner knew of
Respondent’s right to have his benefits begin at age 60.

The calculation of the amount of retirement benefits is correct on the memo and is the
same under either of the two code sections (3.75% per year = 49.4572%). This percent of benefits
payable is agreed to by the parties and is not an issue in this matter.

This memo shows that Petitioner was aware of the option of Respondent to have his
benefits begin at age 60 under GC §75025, but chose to ignore it and not advise Respondent that
he had the “option” to begin receiving benefits at age 60. JRS began Respondent’s retirement
benefits at age 63.

JUDGE ROBERT LONDON

The Thixrd Document (Exhibit H) consists-of pages from the file of Judge Robert London, showing
he first served as a judge at age 38 (birthday 4/20/33), served for g years, 7 months, and 9 days,
and began receiving retirement benefits pursuant to GC §75025 on his 60t birthday, 4/20/93.

The documents were obtained from Judge London’s file provided by JRS and, except for
Judge London’s birthday, were also provided under the Public Information Act.

Judge Robert London was born April 20, 1933. He assumed his first judicial office on
October 7, 1971 and served until and retired on May 15, 1981 at total of over nine years. He began
receiving retirerment benefits on April 21, 1993, the day after his 60t birthday.

Judge London received a letter dated May 14, 1981 (Exhibit G) from Terry Kagiyama,
Manager, Judges’ Retirement System, advising him that he would begin receiving retirement
benefits of “31.2259% of the rate of the level of judicial salary then in effect, [which] will
commence on April 20, 1993...."

JRS prepared four internal calculation worksheets regarding Judge London (Exhibit H),
one dated April 15, 1993, the others undated. All the worksheets calculated his retirement benefits
at 31.2259% and all determined the date for the beginning of his benefits ag April 20, 1993, his
60t birthday. One worksheet indicated that he was retiring pursuant to GC §75025 and another
that he was retiring pursuant to GC § 75033.5.

P.005/025
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JRS WAS REQUIRED T0Q GIVE RESPONDENT NOTICE, PURSUANT TO HITTLE V.
SANTA BARBARA COUNTY EMPLOYEES RETIREMENT SYSTEM, (1985) 39 CAL.3D
374, 384 216 CAL. RPTR. 733, OF RESPONDENT’S RIGHT TO RETIRE EITHER
UNDER GC §75025 AT AGE 60 OR UNDER GC §75033.5 AT AGE 63. JRS DID NOT
GIVE SUCH NOTICE.

Hittle states:

[T3t is settled law in California that a purported ‘waiver' of a statutory right
is not legally effective unless it appears that the party executing it
had been fully informed of the existence of that right, its
meaning, the effect of the 'waiver' presented to him, and his full
understanding of the explanation.’ (Citations omitted.) ‘The first
requirement of any waiver of statutory or constitutional rights,
of course, is that it be knowingly and intelligently made.’ (Citation
omitted.) [‘the valid waiver of a right presupposes an actual and
demonstrable knowledge of the wvery right being waived’);
and (Citation) [‘One can waive only that of which he is aware and cannot
waive that of which he is ignorant’].)
‘The burden ... is on the party claiming a waiver of a right to
prove it by clear and convincing evidence that does not leave the
matter to speculation, and 'doubtful cases will be decided
against a waiver.’ [Citation omitted.] This is particularly apropos in
cases in which the right in question is one that is 'favored’ in the
law....’ (Citation omitted.) The right to a pension is among those
rights clearly ‘favored’ by the law. TTJhe rule [is] firmly established in
- this state that pension legislation must be liberally construed and
applied to the end that the beneficent results of such legislation
may be achieved (emphasis added).

RETIREE MUST BE GIVEN A CLEAR INFORMED CHOICE

When a retiree has a choice between retiring under one of two retirement plans, he or she
must be given a clear informed choice before making a binding election. Respondent was not
. given-a “clear informed choice” or-any-choice. See the Declaration of Paul G: Mast, filed-in the -
OAH proceeding.

Petitioner did not give any notice, and certainly not an adequate notice, to Respondent
advising Respondent of his right to receive retirement benefits at age 60. Respondent had not
been fully informed of the existence of the right to receive benefits at age 60. Respondent at no
time made a knowing and intelligent waiver. Pengion rights are clearly favored in the law and
must be liberally construed and applied so that Respondent's rights to retirement benefits as a
result of the legislation granting such rights may be achieved. Hittle, supra.

Exhibit I, filed at the Administrative Hearing, showed the amount due for failing to begin
Respondent’s retivement benefits on his 60t birthday, was $12,691,154 through the last day of
January, 2016. Said amount is based on COLA. retirement benefits, which will be awarded if we
have a trial in the Superior Court. At the time of the Settlement Agreement, beginning deferred
retirement benefits at age 60 was not considered. Therefore, Respondent has prepared an
alternative accounting without cost of living adjustment calculations, which is attached hereto as
Exhibit I-2, This accounting shows amount due through May 31, 2016 is $1,276,057.

w
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ACTUARIAL CONSIDERATION

The Legislature in enacting this provision of the retirement law followed valid actuarial
considerations. (Respondent’s Trial Brief, Page 9)

INTEREST IS PAYABLE FROM THE DAY EACH RETIREMENT BENEFIT PAYMENT
IS DUE AT 10 PERCENT PER ANNUM COMPOUNDED DAILY

(Respondent’s Trial Brief Pages 39 throngh 41)

Resp )

A
aul G. Mast W
Respondent
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OAH No.: 2015030996,

Recalculation of Benefits of Paul G. Mast, Respondent

EXHIBITS
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SETTLEMENT AGREEMENT
ketween
JLIDGRES AETIREMENT SYSTEM and PAUL G. MAST

The parties to this agreement, the Judges Retirement System (UAS) and Paul G. Mast
(Ma&).hmebyMMMmhlamuﬂbr&eﬂmlmmmm
lowance, Tho parties agrea to the follswing tems: .

1. itis not disputad that JAS must follow the formula for dedesred ratitements
" In Government Code seetion 75033.5

2 Using that formuta, JAS wiil re-calculate Mast's ailowance based on
the definiton in former Govarmment Code section 68203, as in effed on
Januaty 6, 1975, the date his last term began, and based on the
compenssticn he was enitied to ch the date of his retirement, January
15, 1879, pursuant to Olaon v. Cory, (1960), 27 Cal. ad. 532,

3.  Said recalculated retirement allowanca shail bagin on tha date that Mast
. bacame efigibie to recelva a retirement aiiowance, May 28, 1935.

4. Mast axpressly waives his right to appoal this matter further to JRS or any
ather competent jurisdiction.

Each party will keep the terms of this agreement confidential,

8  Eachpaty wiil mmsummmmmmmmmm
agreement,

in sattling, the parties do not admit any wrongdolng or breach of contractua!
ohigations. The pariies are settling this matter solely to aveld the expense and
. uncadtainty.of fitigation. . . e . T

By the signaturas balow, JAS and Mast agres o enter this seitlement agreementasa
lagally binding contract on the date signed by tha tast party to sign,

Date: 2 {3¢. (< 2 i
i PRIEBE, Managar
Judges' Retiremant System

o £0-92%6 %@g@f:
AUL G. MAST

ss

JRS-A 000701

p
V%
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~ RETIREMENT BENEFIT CALCULATIONSJJARUARY 3, 2097 T PRESENT ally Interest Cateulstion ‘
Assumes interast {s calndlated based on
daly Interest using & 365 day year X the|
PAULG, MAST numberof dayslnpericd
Total Amcunt L
Bueln1,
2016
Total Principal
COLA ADIUSTED SALARY PERIOD CALCULATION
&npa 12/31/46 [e04572%]
Tatsd Cwedin |Accum Amount tterest  priorpmt
Yonr  Moath CQLAInereaseannual SalaryMonthiy Salary Protected  Due - .amaﬁtmd Periad Owed Due date @
1997 YU 1300438 1191703 589383  sEsEzl 572008] 0 amIS m7s 3 -
1997 2/t 10978 sp93a3 ¢ 5853030 57208 1m7S 34750 81 148
1997  SpA/97 1191703 589393 .53l 572008 173,75 528 28 268
1897 4197 1391703 589883 589383 572008 i7RTS 69916 31 446
1997  Shjar 1191703 5883.63 589388 % 'S72008) 11375 g7737 30 877
1897 NPT 1191703 58083 5FBS3 Y 572008 17375 105689 31 748
1997 mnp7 1191703 589383 58932 % 653693] {1,043.20) 2127 30 872
w97 147 1191703 5893583 - SERE R 589383 000 2% 3 0.8
1997 9197 1026 24643649 1220304 603528 603528 f -5293.83 24145 7162 31 0.26
1997  20/157 1220304 603528 603528 569383 14145 313,33 30 142
1997 23197 12,203.04 603528 © 603528 § -5:893.83 14145 45620 31 267
1997 22/1/87 1220204 603528 603528 | . 5803.83 14145 60032 30 3,78
1958  1/2/88 1220304 603528 6,03528 ). 50383 . 24145 74554 3 512
1998  Yif8 12,20304 603528 603523 | 5.833.83. 341,45 88211 31 636
1988  3//98 1220304 603528 : 603523 589383) 14145 203992 28 6.87
1998 4f1e8 1220304 503528 603528 643607 (200.79)} 6600 3 8.87
1988  SA1/38 1220304 603528 - 603528 6029391 589 65076 30 529
1938 6198 1220304 603528 603528f 6,025.39( 589 67199 31 564
938  71/38 12,203.04 603528 .. 603528 6,029.39 5.89 68351 30 585
: - 1998  §/a/%8 1220304 603528 603528 e6om3uf 589 63495 21 s
N 1998  9/148 1019 15024383 1252032 6315220 619220 % 6029329 16281 88358 31 593
1938  1071/98 1252032 6319220 6192208 602939 -162.81 103233 30 712
1998 1/108 1252032 615220 6,292208 602939 . 16281 220226 3 R.ED
1988  12/1/98 1252032 619220 . 619220 -6,029.39 1.8 137388 80 9.92
1988 INGS 1252032 6,192.20 - 6192208 .6,029.39 16281 154661 31 un
1589 27139 1252032 619220 639220 § ' 6,029.39 16281 172113 31 13,18
1999 3399 1252032 619220 . 619220§ 6,020.30 162.81 189733 28 13.25
1999  a/13%9 1252032 619220 , 619220 6029.39] 628t 207319 31 1518
1598  SpMm9 1252032 6,19220 619220 f 6,029.89 16281 225218 30 71
39  61/58 1252082 619220 © .6192.20 .- 602939 ). .16281| . 243210 . 31 191
1989°  7/4/39 1252032 619220 619220 ] 6,029.39 16281 261413 30 2007
1999 889 1252032 6,19220 61920 § 6,800 {c09.05)f 202513 31 2
1988 9/1/99 108 15309847  12,75821 6309.85 6303858 612555 189,89 2212 M 1727
1939 10/1/59 12,7561 6309485 - 6309858 617598 183.89 243248 30 1841
1999 13/1/89 12,75821 6309.85 - 630945 812596 183.89 263478 31 2073
1983 127399 1275821 630985 . 630985 612596 18389 283042 38 17
w00 3/1/00 1275821 6,309.85 630835 612596 16880 304505 31 un
00 100 1275821 630985 6309.85:f. 6712536 183.89 325536 At 2597
000 3100 12,7521 630985 ° 630935 §° 65a210)  (22225) 3ps688 29 2595
000  4/4/00 12,7582 6309.85° 6309.85) 626L34] - - 4851 31313¢ A1 2807
2000 S/t 12,5821 630985 6309858 626134] - 4asi 320592 30 2584
2000  6/2/00 1275821 631985 630985 | 626133 485 328027 31 234
000 A/ 12,75321 630985 ° 630985 § 626134 4851 335612 30 2747
000 8f1/00 12,75821 6,309.85 - 630965 f 6,162.04 4353 343470 A 2862
2000  9/1/00 1043 157,69142  134DS5 6,49915 648935 626L3¢] . -23EL 369313 AN 2927
2000  10/1/00 13,4085 649915 6439150 628134 23781 356520 20 3082
2000 121700 1324095 649915  6,499.25 § - 626134  Z37.81] 423352 9 3362
2000 12/1/00 13,4085 6,499.45 64915 F 6261 2373 450515 30 393
001 1/ 18,14095 649915 © 648935 § - 626134 237.81 478 AN 3842
2001 2/1/0t 13249095 6,499.15 - . 6459.15 § 6.26134) | 23781 505412 31 4075
2001 3/)0A 13,14095 6AS9.15 645935 § 6,89248 (353.33) 47053 28 3392
a1 s/m 1334055 6,489.15° 6499150 647172 2743, 476187 31 4010
2000 S/ 13,4055 649915 649935 64717 2743 482539 30 3934
N’
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, StartDa_12/31/96 [a94572%) Q.0000%) fFott Rcorued Interest Ou:__ 148,130
Mumberpanymm

Amoutt ofDays  duefram

Totat Owedin  Jacom Amount fatemest  prior gt

Year  Month COLA InereaseAnnual SelaryMonthly Safary Protected BenefitPald}  Period Owed Dye  date®
2000 6/4/01 13,4085 . 6439, SATLTR 2743 490218 31 2124
w00 7h/0 134055 6A9.15  SA89.15.8 - 64772 27148 437085 30 40,45
0081 80 19,14095 649935 64395 ' GATLT2 27.43 508871 31 4239
000 9/1/01 1025 18447215 1370601 677861 ‘g7va61Q 6471.72]. 30529 538795 31 s
2001 10/1/00 B7C601 677861 67786YQ 6ATLT2] - 30689 573785 30 4446
2000 13/1/0% B70500 677REL. BIIBGLE 6ATLTZ 306.89 608920 31 48953
2001 12/1/0r 1370601 677861 ~ 677461 647172 305.89 6A45.02 30 5025
2002 /1/02 13,7060 677851 677861 - 6AILT2 306,89 6E0216 31 5496
2002 27402 1370601 677361 677861 6ATLIY 306.89 716402 31 33.00
002 3fif02 13,70601 677861 677861 SATLY 306,89 752892 28 55.16
002 sAf02 1370601 677861 677861 % 647172 305.89 785097 31 641
002 SH/02 13,7050 677861 -6778.61 % 647172 306.89 826206 30 65.12
002 60 1370601 677864 67786YR 64A7AI2| 30689 863307 A 7046
2002 7//02 1370601 6,7786) © &,778.61 6A73.T2 306,89 5,01142 30 7125
002 BA2 1370601 677862 ~ 677861 647172 306.89 938956 31 76.85
002 9/1/02 103 16858396 1404865 6,948.08 - 684803.Q 647172 476.36 984276 31 8008
00 10//@ 1404865 654808 694008 647m72]  47636| 1043319 30 8205
W02 12/1/02 1404865 634808 6248084 647172 476.36 1,052.60 3% 89.54
2002 128/02 14,04866 694808 - 694808 864628 (1,608.16) 844897 30 9125
003 1A/03 14,04866 694308 ° 6948.08F 655293 29515 983535 31 8058
2003 2/1/03 1404866 694808 69803 Q 65,65293 29515 1021109 31 8338
003 3A/03 14,04066 624808 694808 f 6,65293 29518 1058041 28 7862
008 403 1404866 634808 - 634808 0 6,65293] 29835 1096388 31 8031
2003 S/ 1404365 622808 694308 665293 29535 1334938 30 3047
X003 61/03 14,04866 694808 ° 654808 § 6,65293 29545 1173896 31 8679
w3 7/ 14,048.66 654808 694808 685293] 29535 2242689 30 $8.84
2003 8A/3 1404866 654808 . 694808 665293 29515 1251887 31 10342
003 9103 1016 17364147 447022 735652 715652 | 6,65293 503,59 1312588 31 106.76
2003 10/1/03 1447012 715652 715652 f] 665293 fF 50359 B3 30 10831
08 114/03 1A7012 75652 . 715652 ) 665293 503.59 12434813 31 11734
A 2003 12/y/03 1447032 715652 . 715652 ] 10020401 (292388)] 1158139 30 11840
wes 1104 4A012 715652  7,15652 f' 6,65293 503.59 32,6338 31 9943
008 271/08 1847012 735652 735652 645298 s035s| 1276540 3 10373
W 308 WAL 7456527 715652 | 6,65293 50359 1827 29 10181
2004 4/yos 8A7012 715652 . 215652 655293] - 50359 13732 AN 11404
2004 54008 1847012 745852 . 735652 665293 503.59 1459575 30 11535
2004 G104 1447012 735652 735652 )| 6,652.98 503.59 1520468 3 12347
2008 7108 1ar012 735652 715652 6,65293 503.59 1584278 30 12555
004 8f1/04 3347032 7,15652 715652 f 6,65293 503.59 1547088 31 13511
2004 9/afoa | 1036 1764974 1470164 727102 72N Q] 66528 61809 | 27,2208 3 14047
004 10/1/08 14,700.64  7an02 72702 Cess2sy] U 61809| 1788365 30 14224
W08 11/1/08 1470064 727102 . 727102 665293 618.09 18,743.88 31 15397
2008 12/1/04 1470068 727002 727102 665293 612.09 1951534 30 15467
2005 1105 1470164 727202  7,27%02 § 665293 618.09 2028810 31 26643
105 2405 1470163 727102 7271028 665053 613.09 2107263 31 173.02
005 3/1/05 1470164 72002 727102 § 665253 618.09 2186374 28 16225
2005 405 87068 727002 7202 736084 {|979)] 29320 A 28646
008 5/4/05 14,7064 727402 - 7271.02Q '6,829.50 a1 2256378 30 18102
005 G145 12470168 727102 72702 § 682990 44112 2318862 31 19243
2008 77108 1K,20064 727402 ° 727002 682950 41,312 2381947 30 19133
2005 8/3MS 24,70164 7,271.02 ¢ 7272.02[] 6,829.80 4aL12 245192 A 114
2005 9/1/05 1037 18277085 1523080 753278 753278 .- 6482990 70258 3535793 31 208.53
V05 10/1/05 1523000 75278  753278f 682950 702.88 2626934 30 20925
2005 W05 1523080 7,532.78 ' 753278 - 682980 70288 278147 31 2403
005 12/1/05 1528080 753278 753278 f 6,62990) 70288 2310838 30 2430
2006  1/1/06 1523050 753278 753278 ) 682890 702.88 2903556 3 22971
206  2/1/06 3523090 759278 753278 682990 70288| 2997815 31 24762
2006  3/4/06 1523050 7,932.78 - 753278 § 6,829.90 702.88 3092865 28 23082
2006  4/1/06 1533050 753278 © 753278 f 652950 702.88 31,86085 3 263,76
2008 5/1/08 1523090 753278 753278 6.829.90 702,68 N8R9 30 26293
2008  6/1/86 1523090 753078 ~ 7,53378 ] 692898 603,85 3369576 I 27997
2008 7/1/68 15,230.80 7,532.78 .. 7,532.78 6928931 60385 3457958 30 27805
2006  8/1/06 1523080 758278 755278 692893]  e03ss 3548148 31 29490
W06 9/1/05 1033 18953337 1579445 781149 . 781L4[] 6952893 $82.56 3663895 81 30242
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) , StarkDa 12/31/96 [asA572] 0.0000% Total Aceruad Interest Du- - 145,120
N’
Number Dally Interest
Awmount ofDays  duefrom
otal u Owadfn |AccamAmeunt Interest  prierpmt
[ Yeor  Month _COLAMsresseAvmust SeleryMonthly Salary prosected _ Duo R Besempald] bedod | Owed _ Ouo dsw® )
2006  30/1/06 1579445 78149, 78140 . 652853f - sa2S6{ 378293 30 30234
2006 11/1/05 1579445 781149 ‘781148 § 692393 88256 3900883 31 32257
2006  12/1/06 1578445 78149 ‘781149 % 692393{: 856 4021385 30 32190
2007 VYO 1579445 781149 7,811.49 § 592883 882.56 4141842 3 34285
07 2/sf07 2579445 781149 781149 f 652898 88256 4264393 3 353.22
wm 3PN 1579445 781148 78149f 692893F sms6| 4sgeTz 28 31834
2007 ao7 15,79045 781149 781149 | - 692893 ,882.56 4508062 31 721
2007 S/ 15,78445 781149 7811494 692883]. 8RS56 4534740 30 37208
2000 607 15,79445 781149 . 78114008 692898 882,56 4760204 31 59526
2000 7107 1570445 781149 7311499 692893) . 88256 4887986 30 39282
2607 8/ 1579845 7,813.49 . 78149 | ‘692093) . 8AA.S6 5015523 31 41685
2007 9/4/07 1.081 19578797 1631566 808927 806027 692858] .1,24038 5742 52 17
00?7 19/1/07 1631566 805327 806927 - 5928931 1,14034{ S328050 30 Q673
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SECOND APPELLATE DISTRICY
CLWAQD L 28560 WILSNRE GOULEVARD
appSrats AIINCE oS ANADEA CAUTORNA QOO

September 30, 1987

To Members of the California Judges Association:

Ret Qutline of Judges Retirement System

Attached you will £ind an outline I have utilized
at the California Judicial College in connection with the
Ratirement and Benefits Seminar 1 teach annually.

A number of judges nave aasked me for copies of the
outline. Since the subject matter has wide spread
interest, 1 thought that each member of the association
would like to have a copy of the outlimne.

1 would like to acknowled%e Sue Myers, the Manager
of the Judges Retirement System, for her assistance in -
editing this outline.

Eeggtds »
é%?. :. . ;
' Elwood Lui
ELseer
Attachment

ce: Sue Myers
Congtance Dove
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1L,

PART SIX: EXAMPLES OF RETIREMENT ALLOWANCE COMPUTATION

Fact Situation No, 1l:

Judge No. 1 assumea the bench for the fivst and only
time at age 34 asexrving 12 contiougue years. Judge No., 1
elects deferred retirement under § 75033.5 at age 46.
Since the judge has not served 20 years, Judge No. 1 18
not eligible to receive an allowance until tne 63rd
birthday which will be equal to 45% allowance.

Under § 75033.5, Judge No. 1 may '‘upon his application
therefor to the Judges Retirement System after reaching
the age which would have permitted him to retire for age
and length of service undexr § 73025 had he remained
continuous in service as a judge up to such age, rvecaives
a vetirement allowance based upon the judicial service as
a judge of a court of record, with which he is credited,
the same manner as other judges . . . ." Under this
gsection, if Judge No. 1 had served as a judge for 20
years, Judge No. 1 would have retired with 20 years of
service at age 54 and would have received tne retirement
allowance at age 60.

Fact Situation No. 2:

Judge No. 2 is appointed at age 54 and serves 12
ears, Judge No. 2 elects deferred retiremsnt under
75033.5 at age 66. Under § 75025, Judge No. 2 would be
- eligible. to commence receiving an allowance on his/her
68th birthday since the judge would have nad 14 years of
service at age 68, had the judge remained in service and
not retlred at age . ug, the aonnuity would commence
6n the bHthH BIfﬁgaay;'not the 66th birthday and the judge
would receive an allowance of 45%. Note tgat if the judge
doeg not retire at age 66 buc has remained on the bench
for 2 additional years until reaching age 68, the judge
could have retired for age and service under § 75025 and

ggc):eived a 657 anpulty (i.e., 14 years of service at age

P.015i025
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ANo. \— g Date _ w19
N ot e Roliord . London coure _TBI9-08 L4 Sk
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