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BEFORE THE 
BOARD OF ADMINISTRATION 

CALIFORNIA PUBLIC EMPLOYEES' RETIREMENT SYSTEM 

In the Matter of the First Amended Statement of 
Issues (Calculation of Final Compensation) 
Against: 

DESI ALVAREZ and 
CHINO BASIN WATERMASTER, 

Respondents. 

Case No. 2013-1113 

OAH No. 201 4080757 

AMENDED ORDER RE: 
PETITIONER'S REQUEST FOR 
OFFICIAL NOTICE 

This matter was heard by Administrative Law Judge (AU) Eric Sawyer, Office of 
Administrative Hearings, State of Cali fo rnia , on April 11-13, 2016, in Glendale. 

The record remained open after the hearing in order for the parties to submit closing 
briefs, which were timely received and marked. Petitioner fi led concurrently with its 
opening brief a Request fo r Official Notice, which included, among three items, the recent 
appellate decision of Joseph Tanner v. California Public Employees· Retirement System 
(Tanner decision) [attach. 2]. Respondent Alvarez promptl y filed Objections to the Request. 
Petitioner promptly filed a Response to the Objections. 

The AU issued an order dated July 20, 20 16, ru ling on petitioner·s request. In the 
orde r, the ALJ declined to take official not ice of the Tanner decision, because it appeared 
that the case had not been published. 

Petitioner promptly requested the ALJ amend his order rega rding the Ta 1111er decision, 
arguing that the appellate court has certified it for publication. Respondents were given 
leave to respond to petitioner's request, which they did. While they argue offi cial notice 
should not be taken because the Tanner decision is not relevant to the facts and 
circumstances of the case at bar, neither respondent argues the Tanner decision is an 
unpublished decision that may not be cited. 

Pursuant to Government Code sect ion 11515, the ALJ may take official notice of any 
fact that may be judicially noticed by courts of this stale. Pursuant to Evidence Code section 
45 1, j udicial notice must be taken of decisional law of this state. 

Petitioner has submitted evidence and legal authori ty indicating the Tanner decision 
has been certified for publication and can be cited. Respondents have not demonstrated the 
contra ry. 
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The relevancy arguments need not be decided at this moment. The ALT will review 
the Tanner decision, determine at that time if it is published authority that may be relied 
upon, and rely on it to the extent it is relevant and on point. Use of Tanner decision will be 
the same as the other authority cited by the parties in their briefs. The extent to which the 
Tanner decision is relied upon or not will be explained in the Proposed Decision, if it is a 
critical issue. 

Based on the above, official notice is taken of Joseph Tanner v. California Public 
Employees' Retirement System, contained in petitioner's initial Request for Official Notice as 
attachment 2. 

This order, petitioner's request for an amended order and respondents' responses, will 
be collectively marked for identification as exhibit 29. 

IT IS SO ORDERED. 

DATED: July 29, 2016 

2 

1.;;;·r s~~IY 
LE08381E777904FO 

ERIC SAWYER 
Administrative Law Judge 
Office of Administrative Hearings 

Attachment F 
CalPERS Exhibit 29 
Page 2 of 25



., 

DECLARATION OF SERVICE 

Case Name: Alvarez, Desi OAH No.: 2014080757 

I, Lori Pilibosian, declare as follows: I am over 18 years of age and am not a party to this action. I 
am employed by the Office of Administrative Hearings. My business address is 320 West Fourth 
Street, Suite 630, Los Angeles, CA 90013. On August 01, 2016, I served a copy of the following 
document(s) in the action entitled above: 

AMENDED ORDER RE: PETITIONER'S REQUEST FOR OFFICIAL NOTICE 

to each of the person( s) named below at the addresses listed after each name by the following 
method(s): 

Preet Kaur, Staff Attorney 
CALPERS 
P.O. Box 94707 
Sacramento, CA 94229-2707 
Via Fax (916) 795-3659 

Bradley J. Herre ma, Attorney at Law 
1020 State Street 
Santa Barbara, CA 93101 
Via Fax {805) 965-4333 

John M. Jensen, Attorney at Law 
11500 W. Olympic Blvd., Suite 550 
Los Angeles, CA 90064 
Via Fax (310) 477-7090 

(g) Fax Transmission. Based upon agreement of the parties to accept service by fax 
transmission, I personally transmitted the above-described document(s) to the person(s) at the fax 
number(s) listed above, from fax machine number (916) 376-6324, pursuant to Government Code 
section 11440.20 and California Code of Regulations, title 1, section 1008, subdivision {d). 

I declare under penalty of perjury under the laws of the State of California that the foregoing is 
true and correct. This declaration was executed at Los Angeles, California on August OL 2016. 

DocuSigned by: 

_Mi... t?iJi.b-ui.a~ .. ~ibosian, Declarant 

3EFC4C6EB4F7 402 ... 
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1 MATTHEW G. JACOBS," GENERAL COUNSEL 
PREET KAUR, SENIOR STAFF ATTORNEY, SBN 262089 

2 CALIFORNIA PUBLIC EMPLOYEES' RETIREMENT SYSTEM 
Lincoln Plaza North, 400 "Q11 Street, Sacramento, CA 95811 

3 
P. 0. Box 942707, Sacramento, CA 94229-2707 

4 

Telephone: (916) 795-3675 
Facsimile: (916) 795-3659 

Attorneys for California Public 
5 Employees' Retirement System 

6 

7 

8 BOARD OF ADMINISTRATION 

9 CALIFORNIA PUBLIC EMPLOYEES' RETIREMENT SYSTEM 

1 O In the Matter of the Application for Final 
Compensation 

11 
DESI ALVAREZ, 

Respondent, 

and 

14 CHINO BASIN WATERMASTER, 

15 Respondent. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

16 I+---------------) 

CASE NO. 2013-1113 

OAH NO. 2014080757 

CALPERS' REQUEST TO 
THE COURT TO AMEND 
JULY 20, 2016 ORDER 

Hearing Date: April 11, 2016; 
·e:oo am 

Hearing Location: Glendale, CA 
Prehearing Conf.: None Scheduled 
Settlement Conf.: None Scheduled 

17 
CalPERS is in receipt of the court's July 20, 2016 Order, and requests the court 

18 
,to amend its order by taking official notice of the appellate case of Joseph Tanner v. 

19 
California public Employees' Retirement System (Tanner) as the case has been 

20 certified for publication and is a citable opinion. California Rules of Court, rule 

21 
8.1115(d) provides that"[~] published California opinion may be cited or relied on as 

22 
soon as it is certified for publication or ordered published." A copy of the Tanner case 

23 
that was attached to CalPERS Request for Official Notice states the opinion is certified 

24 
for publication. The exact same copy can also be found on the "Published/Citable 

25 
Opinions" web-page of the 11California Courts" official website. (See Attachment 1 or 
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1 http://www.courts.ca.gov/opinions-slip.htm?Courts=C.) Although the Tanner opinion is 

2 considered a "Slip Opinion," it is nonetheless, certified for publication and therefore 

3 may be cited and relied upon pursuant to California Rules of Court, rule 8.1115. (See 

4 Attachment 1, "Slip Opinions are as-filed versions of opinions certified for publication o 

5 ordered published; they do not reflect enhancement, editing, and correction for the 

6 Official Reports.") A copy of the opinion is also available on LexisNexis, and has been 

7 attached. (See Attachment 2.) 

8 The Tanner decision is relevant as it analyses the Legislative intent behind 

9 Government Code section 20636 and the meaning of the phrase "publicly available 

10 pay schedule" in that section. Whether Respondent Desi Alvarez's salary was paid 

11 pursuant to a publicly available pay schedule is the main issue here in this case. 

12 Therefore, the Tanner decision is relevant to this matter. 

13 Due to the above stated reasons, CalPERS requests the court to take Official 

14 Notice of the Tanner decision as it is citable. 

15 

16 

17 Dated: 

18 

19 

20 

21 

22 

23 

24 

25 

7/irU' 
Respectfully submitted, 

PREETKAUR ~ 
Senior Staff Attorney 
Attorney for California Public Employees' 
Retirement System 
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CALIF.ORNIA COURTS 
Judicial Branch Home THE JUDICIAL BRANCH OF CALIFORNIA 

Courts Self-Help Forms & Rules Opinions Programs Policy & Administration 

News & Reference 
Opinions 

Opinions 

Opinions of the California Suoreme Court and the Courts of Apoeal are public record, whether published or 
unpublished. 

Opinions ?f the California Supreme Court establish precedent that must be followed by all California appellate 
and supenor courts. 

Published Opinions 

l .,£~~JU!.~:;.:'r~k~-Hj 
All opinions of the California Supreme Court are 
pµblished in bound volumes called the Offlclal 
Reports. 

Some opinions issued by the California Courts of 
Appeal are certified for publication by the Court of 
Appeal or ordered published by the Supreme Court 
because they meet criteria established in California 
Rules of Court, rule 8 1105. These opinions are 
known as "published" or citable opinions. 

Unpu.blished Opinions 

l;:r~:!!~1U1~~~!.~~ .. ~~:e:{µj 
The majority of Court of Appeal opinions are not 
certified for publication and are thus not published in 
the Official Reports. These opinions are known as 
"unpublished"; they generally cannot be cited or 
relied upon In other cases (see California Rules of 
Court. rule 8 1115). 

This does not mean, however, that the contents of 
these opinions are protected or private infonnation. 
All opinions posted on this site are public 
records and may be indexed by internet search · 
engines. 

Please note that copies of published and unpublished opinions may also be available from or searchable 
through sources other than this website. 

SEARCH CASE INFORMATION 

The California Appellate Courts 
Case lnfonnatlon System 
provides case infonnation for 
California Supreme Court and 
Court of Appeal cases, including 
copies of opinions, both 
published and unpublished. 
Case information is updated 
once an hour throughout the 
business day. 

Click on the link below to search 
this system for an opinion or 
other infonnation in a specific 
case. 

Site Map I Careers I Contact Us I Accesslbllity I Public Access to Records I Terms of Use I Privacy I Newsroom © 2016 Judicial Council of California 
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LexisNexis® 
I of3 J?OCU MENTS 

JOSEPH TANNER, Plainti ff a nd Appellant, v. PUBLIC EMPLOY EES' RETIRE
MENT SYSTEM ct a l., Defendants and Respondents. 

C078458 

COURT OF APPEAL O F CA LIFORNIA, THIRD APPELLATE DISTRICT 

2016 Cal. App. LEXIS 520 

June 28, 201 6, Opinion Filed 

PRIO R HISTORY: (*I] APPEAL from a judg
ment of the Superior Court of Sacramento County, No. 
3420138000 1492CU WMGDS, Shelleyanne W. L. 
Chang, Judge. 

DISPOSITION: Affirmed. 

SUMMARY: 

CALIFORNIA OFFICIAL REPORTS SUMMARY 

The trial court denied a petition for a writ of admin
istrative mandate challenging a decision of the California 
Public Employees' Retirement System (CalPERS) that 
detennined the expected retirement benefit of a ci ty 
manager. (Superior Court of Sacramento County, No. 
3420 1380001492CUWMGDS, Shelleyanne W. L. 
Chang, Judge.) 

The Court of Appeal affirmed, holding that a pay 
schedule (Gov. Code, § 20636. subd. (b){!)) is a wrinen 
or printed list, catalog, or inventory of the rate of pay or 
base pay of one or more employees who are members of 
CalPERS. Although an employment agreement and a 
cost analys is sett ing forth the ci ty manager's salary were 
publ icly ava ilable, nei ther of these documents qual ified 
as a pay schedule from which fi nal compensation could 
be determ ined (Gov. Code. §§ 20630. subds. (a), (b), 
20636. subds. (a), {h)(/)) because they were not limited 
to pay information and would not have enabled a mem
ber of the public to locate the base salary of the city 
manager position withour difficulty. Thus, the city man
ager was not entitled to have retirement benefits calcu
lated based on the salary set forth in the agreement. 
(Opinion by Robie, J., with Nicholson, Acting P. J ., and 
Renner, J ., concurring.) 

HEADNOTES 

CA LI FORNIA OFFICIAL REPORTS HEADNOTES 

(I) Pensions and Retirement Syste ms § 6--Amount 
and Computation of Benefits-Public Employees' Re
tirement Law--Formu la.--U nder the Public Employees' 
Retirement Law (Gov. Code. § 20000 et seq.), the for
mula for detern1ining a member's retirement benefit takes 
into account ( I) years of service; (2) a percentage figure 
based on age on the date of retirement; and (3) final 
compensation. 

(2) Pensions and Retirement Systems § 6-Amount 
and Computation of Benefits-Public Employees' Re
tirement Law--Final Co mpcnsn tion--Publicly Availa
ble Pay Schedulc.--Based on Gov. Code, §§ 20630, 
subds. (a), (b), 20636, subds. (a), (b){I) . whether an em
ployee is a member of a group or class of employees, the 
employee's normal month ly rate of pay or base pay must 
be paid in cash pursuant to a publicly available pay 
schedule in order to qualify as payrate and thus as com
pensation earnable that can be reported to the Cali forn ia 
Publ ic Employees' Ret irement System for use in the cal
culat ion of the employee's reti rement benefi t. 

(3) Pensions and Retirement System s § 6-Amount 
and Computation of Benefi ts-Public Employees' Re
tiremen t Law-Final Compcnsation--Pu blicly Availa
ble Pay Sehcdule.--Because, in view of the entire statu
tOI)' scheme, the limitations on salary under the Public 
Employees' Retirement Law (Gov. Code, § 20000 et 
seq.) are designed to require that retirement benefits be 
based on the salary paid to similarly situated employees, 
the Cali forn ia Public Employees' Retirement System 
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properly looks at the published salary range rather than 
an exceptional arrangement made with an employee that 
is reflected in the city's budget documents. 

(4) Statutes § 30-Construction-Language-Plain 
Meaning Rule-Unambiguous Language.--When in
terpreting a statute, a court begins with the plain lan
guage of the statute, giving the words their ordinary and 
common meaning. Jf the language is unambiguous, the 
plain meaning controls, and no further analysis is war
ranted. If the language allows more than one reasonable 
construction, the court considers such aids as the legisla
tive history of the statute and maxims of statutory con
struction. In cases of uncertain meaning, courts may also 

. consider the consequences of a particular interpretation, 
including its impact on public policy. 

(5) Pensions and Retirement Systems § 6-Amount 
and Computation of Benefits-Public Employees' Re
tirement Law-Final Compensation-Publicly Availa
ble Pay Schedule.-A pay schedule (Gov. Code, § 
20636, subd (b)(l)) is a written or printed list~ catalog, 
or inventory of the rate of pay or base pay of one or more 
employees who are members of the California Public 
Employees' Retirement System. 

(6) Pensions and Retirement Systems § 6-Amount 
and Computation of Benefits-~Public Employees' Re
tirement Law--Final Compensation--Publicly Availa
ble Pay Schedule.--Neither an employment agreement 
nor a cost analysis setting forth a city manager's salary 
qualified as a pay schedule (Gov. Code, § 20636, subd 
(b)(l)). Accordingly, the trial court properly denied a 
writ petition on the ground that the city manager had no 
right to have his retirement benefit calculated based on 
the base salary in the agreement. 

COUNSEL: Law Offices of John Michael Jensen and 
John Michael Jensen for Plaintiff and Appellant. 

Reed Smith, Harvey L. Leidennan and Jeffrey R. Rieger 
for Defendants and Respondents. 

JUDGES: Opinion by Robie, J., with Nicholson, Acting 
P. J., and Renner, J., concurring. 

OPINION BY: Robie, J. 

OPINION 

ROBIE, J.--In this "pension spiking" case, plaintiff 
Joseph Tanner sought to overturn a decision of defendant 
Public Employees' Retirement System (CalPERS) sig
nificantly reducing his expected retirement benefit. 

Specifically, Tanner argues his retirement benefit 
should be set based on a base salary of $305,844, which 
was provided for in his final written contract with the 
City of Vallejo. The board of administration of CalPERS 
(also a defendant in this action) decided Tanner was not 
entitled to have his retirement benefit based on that fig
ure. On Tanner's petition for a writ of administrative 
mandate, the trial court agreed with the board, holding 
(among other things) that the $305,844 figure could not 
be used as Tanner's final compensation for purposes of 
setting his retirement benefit [*2] because it did not 
qualify as his pay rate due to the fact that the figure did 
not appear on a publicly available pay schedule. 

On Tanner's appeal, we agree with the trial court that 
neither Tanner's final contract with the city nor a chart 
prepared by city staff to show how Tanner's final base 
salary was detennined qualified as a publicly available 

. pay schedule for purposes of detennining the amount of 
Tanner's final compensation and, in tum, the amount of 
his retirement benefit. Accordingly, we affirm. 

FACTUAL AND PROCEDURAL BACKGROUND 

By virtue of his employment with a number of Cali
fornia cities over the years, up to and including his em
ployment as city manager of the City of Pacifica, Tanner 
was a miscellaneous member of CalPERS. 

In November 2006, while still employed by Pacifica, 
Tanner entered into a written agreement with the City of 
Vallejo to serve as that city's manager for a tenn of three 
years, from January 8, 2007, through January 7, 2010. 
Under the terms of that agreement, Tanner was to serve 
initially as a limited tenn employee not enrolled in 
CalPERS but was to become a permanent employee and 
be reinstated in CalPERS on or before March 8, 2007.1 

The agreement provided that [*3] Tanner's base annual 
salary was to be $216,000, but he was also to receive 
certain other types of compensation, including (as rele
vant here) the following; 

The reason for this initial period of limited 
tenn employment is not entirely clear from the 
record, but it is also irrelevant for our purposes. 

( 1) A monthly automobile allowance of $600 that 
was to "be converted to base salary after March 8, 200711

; 

(2) A monthly contribution to a deferred compensa
tion plan equal to IS percent of his base salary, which the 
city was to "convert ... to base salary upon reinstatement 
to [Cal]PERS"; 

(3) Thirty days of management leave per year, 
which was to "be paid as salary"; 
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(4) Two hundred forty homs of annual leave per 
year, with the right to sell back to the. city up to 120 
homs of accrued leave each year; and 

(5) The city's payment of Tanner's share of the re
quired contribution to CalPERS, which, at the city's op
tion, could be "converted to base salary. "1 

2 This sort of payment is referred to as em
ployer-paid member contributions. Tanner's re
quired contribution to CalPERS was 8 percent of 
his salary, with the city contributing another l 
percent. Thus, under this provision, the city was 
to pay Tanner's 8 percent contribution for him 
[*4] or pay him an equal amount as additional 
salary. 

Tanner ended his employment with the City of 
Pacifica effective January 8, 2007, and began working 
for the City of Vallejo that same day. 

Vallejo city staff forwarded the November 2006 
contract to CalPERS, and CalPERS responded in a letter 
dated January 26, 2007. CalPERS acknowledged that 
Tanner's base salary qualified as reportable compensa
tion for purposes of retirement With respect to the first 
three items of compensation identified above, however, 
CalPERS explained that the Government Code provision 
defining reportable compensation did "not allow for 
converting additional compensation into base pay or 
adding non reportable compensation to base pay for re
tirement purposes. Thus, payments such as management 
leave credits; automobile allowance; and deferred com
pensation should not be converted to salary and reported 
to CalPERS for retirement purposes.11 With regard to the 
employer-paid member contributions, CalPERS ex
plained that this amount could be reporte~ to CalPE~ 
provided that the city adopted "the appropnate resolution 
for a group or class of employees" and that the agree- · 
ment "should be amended to reflect this provision." With 
(*5] regard to the provision for selling back annual 
leave, CalPERS· pointed out that "[t]he City already pro
vides management incentive pay to other management 
staff, 120 hours per year at their hourly rate of pay," but 
the California Code of Regulations "states that employ
ees can not [sic] be granted the option of either taking 
time off or receiving pay. Therefore, in order for the City 
Manager's 'sell back of 120 hours of accrued leave' to 
qualify as management incentive pay, the option of time 
off or receiving cash payment must be taken out of the 
Managers [sic] contract and replaced by a management 
incentive pay clause similar to that found in the City's 
Memorandum of Understanding (MOU) for other man
agement staff." 

Following receipt of the letter from CalPERS, city 
staff undertook to create a new class or group of em-

ployees, to be known as the "Council Appointed Execu
tive Staff," which would consist of the city manager and 
the city attorney. City staff also drafted a new employ
ment agreement for Tanner that was to be entered into as 
of March 8, 2007, the date Tanner's employment was to 
become permanent under the original agreement. Under 
the new agreement, Tanner's base salary was to be 
$305,844. [*6] The contract also provided ~at ~e city 
would pay Tanner's portion of the contribution to 
CalPERS. There were no provisions, however, for an 
automobile allowance, deferred compensation, manage
ment leave, or annual leave sell-back. The March 2007 
agreement specifically provided that it superseded the 
November 2006 agreement and contained a clause de
claring that the March 2007 agreement represented the 
entire agreement of the parties. 

At a meeting on March 27, 2007, the city council 
authorized the mayor to amend Tanner's employment 
agreement "'to comply with CalPERS regulations111 and 
authorized the city to pay the member contributions of 
the two employees in the "Council Appointed Executive 
Staff. 11 

As of May 8, 2007, the mayor still had not signed 
the March 2007 agreement. On that date, the city's hu
man resources operations manager, Debora R. Boutte, 
sent a memo to the mayor requesting that he authorize 
the agreement. In part, the memo explained that city staff 
had amended the employment agreement "to comply 
with [CalPERS] regulations without changing the total 
cost of the original employment agreement .... The nec
essary amendments involved moving the additional c?sts 
of the car allowance, [*7] deferred compensation, 
management leave and I% of the Employment Paid Re
tirement Contribution be added [sic] to the base [salary] 
versus being reported separately as additional pay.1>1 This 
change resulted in the base salary going from $216,000 
to $305,844." The memo was accompanied by a docu
ment entitled "City Manager [Y] Salary Computation [ti 
March 8, 2007," which Boutte referred to as a cost anal
ysis, that showed how Tanner's new base salary was de
termined by adding to the original base. salary the va~ues 
of the automobile allowance, the deferred compensation, 
the management leave, the employer's share of the 
CalPERS contribution, and the annual leave sell-back:" 
While the cost analysis showed the new base salary, it 
did so among numerous other figures. 

3 In communications following the January 
2007 letter, CalPERS had explained to city sta!f 
that the employer's 1 percent share of the contri
bution to CalPERS was not reportable compensa
tion for purposes of retirement and could not be 
converted into base salary. 
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4 We will refer to this document as the cost 
analysis. 

Sometime after Boutte sent these materials to the 
mayor, the mayor signed the March 2007 agreement. 
Ultimately, CalPERS reinstated [*8] Tanner effective 
March 8, 2007, thus allowing him to begin accruing ser
vice credit again. 

Two years later, Tanner resigned his employment 
with the city effective June I, 2009. He submitted an 
application for service retirement with CalPERS effec
tive the next day and reported his highest compensation 
period as June I, 2007, to May 31, 2008. 

In December 2009, CalPERS notified Tanner that it 
would compute his retirement benefit based on his origi
nal base salary of $216,000 in the November 2006 
agreement rather than the increased base salary in the 
March 2007 agreement. Tanner appealed that decision in 
February 2010.5 The matter was heard by an administra
tive law judge over I 0 days between November 2011 and 
May2012. 

5 Tanner's appeal does not appear in the ad
ministrative record, as far as we can detennine, 
but there are references to it in Tanner's prehear
ing conference statement and CalPERS's state
ment of issues in the administrative proceeding. 

In November 2012, the administrative law judge is
sued a proposed decision denying Tanner's appeal, and in 
February 2013, the board adopted that proposed decision 
as its own (with three minor changes). In the decision, 
the board concluded that Tanner's [*9] "compensation 
earnable for purposes of calculating his retirement bene
fits cannot include amounts previously paid to [)Jim] as 
an automobile allowance, employer-paid deferred com
pensation, 30-day leave allowance, one percent employer 
portion of PERS contributions, or 120-hour annual leave 
cash out option." 

The board denied Tanner's petition for reconsidera
tion in April 2013, and in May 2013 Tanner tiled a peti
tion for a writ of administrative mandamus in the superi
or court. In January 2015, the trial court entered its 
judgment denying Tanner's writ petition. In its ruling, the 
trial court noted that, to show that CalPERS had abused 
its discretion in determining that Tanner was not entitled 
to have his retirement benefit based on the increased base 
salary in the March 2007 agreement, Tanner had to "es
tablish that the $305,844 was his 'pay rate."' The court 
concluded that Tanner could not "legitimately claim that 
his salary of$305,844 [wa]s 'pay rate,' because [Tanner] 
has not shown that this salary was on a publicly available 
'pay schedule."'' 

6 The trial court also concluded that the addi
tional items of compensation from Tanner's No
vember 2006 contract that were folded into the 
new base salary [*IO] in his March 2007 con
tract did not qualify as "special compensation" 
that could be added to the pay rate in the earlier 
contract for purposes of calculating Tanner's re
tirement benefit, but Tanner never actually made 
such an argument. Instead, his contention was 
that the base salary in his March 2007 agreement 
was the pay rate on which he was entitled to have 
his retirement benefit calculated. 

Tanner timely appealed. 

DISCUSSION 

Contract Arguments 

Tanner spends much of his opening brief arguing 
that the trial court erred by failing to properly apply con
tract principles, such as reformation for mistake and the 
parole evidence rule. In essence, Tanner's argument ap
pears to be that, under contract principles, he and the city 
made a mutual mistake in entering into the November 
2006 agreement because they thought all of his compen
sation in that agreement could be used to calculate the 
amount of his retirement benefit, and when CalPERS 
informed them otherwise, they reformed the agreement 
to achieve their original intent by folding various mis
cellaneous items of compensation in the November 2006 
agreement into his new, greater base salary in the March 
2007 agreement. In Tanner's view, because the [*11] 
March 2007 agreement was an integrated contract that 
superseded and replaced the November 2006 agreement, 
CalPERS and the trial court could not lawfully construe 
the later agreement by referring to the earlier, superseded 
agreement. 

As we will explain, however, we conclude Tanner's 
appeal is without merit regardless of these contract ar
guments, or any of the other arguments Tanner makes. 
This is so because we agree with the trial court that the 
greater base salary in the March 2007 agreement did not 
qualify as Tanner's pay rate for purposes of calculating 
the amount of his retirement benefit because that salary 
was not paid pursuant to a publicly available pay sched
ule. For this reason, Tanner has no right to have his re
tirement benefit calculated based on that greater base 
salary. 

II 

The Public Employees' Retirement law 
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(1) Under the Public Employees• Retirement Law 
(Gov. Code, § 20000 et seq.), 11[t]he fonnula for deter
mining a member's retirement benefit takes into account 
(1) years of service; (2) a percentage figure based on age 
on the date of retirement; and (3) 1final compensation' ... " 
(City of Sacramento v. Public Employees Retirement 
System (1991) 229 Cal.App.3d 1470, 1478, fn. 5 [280 
Cal. "Rptr. 847]). As used in the Public Employees' Re
tirement Law, 111compensation' means the remuneration 
paid out of funds controlled by the [*12] employer in 
payment for the member's services perfonned during 
nonnal working hours or for time during which the 
member is excused from work11 for certain reasons not 
relevant here. (Gov. Code,§ 20630, subd (a).) Compen
sation reported by the employer to CalPERS 11shall not 
exceed compensation eamable, as defined in Section 
10636.11 (Gov. Code,§ 20630, subd (b).) 

"'Compensation eamable' by a member means the 
payrate and special compensation of the member, as de
fined by subdivisions (b), (c), and (g), and as limited by 
Section 11752.5." (Gov. Code, § 20636, subd (a).) 
111Payrate' means the nonnal monthly rate of pay or base 
pay of the member paid in cash to similarly situated 
members of the same group or class of employment for 
services rendered on a full-time basis during normal 
working hours, pursuant to publicly available pay sched
ules. 'Payrate,' for a member who is not in a group or 
class, means the monthly rate. of pay or base pay of the 
member, paid in cash and pursuant to publicly available 
pay schedules, for services rendered on a full-time basis 
during normal working hours, subject to the limitations 
of paragraph (2). of subdivision (e). 11 (Gov. Code, § 
20636, subd (b)(l), italics added.) 

(2) Based on the foregoing statutes, whether an em
ployee is a member of a group or class of employees, the 
employee's normal monthly rate [*13] of pay or base 
pay must be paid in cash pursuant to a publicly available 
pay schedule in order to qualify as pay rate and thus as 
"compensation eamable" that can be reported to 
CalPERS for use in the calculation of the employee's 
retirement benefit. 

The question of what does or does not constitute a 
publicly available pay schedule has been addressed in 
only two published decisions. 

In Prentice v. Board of Administration (2007) 157 
Cal.App.4th 983 {69 Cal. Rptr. 3d 167] (Prentice), "a 
local municipality decided to provide the manager of its 
water and power department with a I 0.49 percent salary 
increase during what turned out to be the last two years 
of his career. Although the municipality had a salary 
range for the manager's position which would have ap
plied to anyone else who filled the position, the munici
pality did not alter the salary range to reflect the increase 

and it was not otherwise available to other employees in 
the same class as the manager. In light of these circum
stances, [Cal]PERS did not include the salary increase in 
calculating the manager's retirement allowance. The 
manager then challenged [Cal]PERS's decision by way 
of a petition for a writ of mandate, which the trial court 
~enied. n (Id at p. 986.) 

(3) On Prentice's appeal, the appellate court con
cluded the salary increase was not [* 14] part of Pren
tice's pay rate because nthe increase Prentice received 
was never part of a published pay schedule within the 
meaning of [Government Code] section 20636, subdivi
sion (b)(l)" in that "the city consistently excluded the 
increase from the salary range available for Prentice's 
position." (Prentice, supra, 157 Cal.App.4th at p. 994.) 
The appellate court went on to reject the argument that 
disclosure of Prentice's full salary in the city's annual 
budget was sufficient to satisfy the statute, observing as 
follows: "Admittedly, as Prentice points out, his full sal
ary would have been available to anyone examining the 
city's annual budget. However, as a practical matter, in
clusion of a provisional or temporary salary in a budget 
document would not have afforded any other person 
holding the position the right to receive the same in
crease, where, as here, the city itself consistently recog
nized that the salary range did not include the raise. Be
cause, as we view the entire statutory scheme, the limita
tions on salary are designed to require that retirement 
benefits be based on the salary paid to similarly situated 
employees, [Cal]PERS acted properly in looking at the 
published salary range rather than the exceptional ar
rangement the city made with Prentice and reflected in 
the city's [* 1 S] budget documents. The defect in Pren
tice's broad interpretation of 'pay schedule' is that it 
would permit an agency to provide additional compensa
tion to a particular individual without making the com
pensation available to other similarly situated employ
ees." (Ibid) 

In Molina v. Board of Administration, etc. (2011) 
200 Cal.App.4th 53 [132 Cal. Rptr. Jd 435] (Molina), a 
former public employee "sought to compel the inclusion 
in the calculation of his retirement pension all, or at least 
some portion of, the settlement proceeds received in the 
negotiated resolution of his wrongful termination action 
against the City of Oxnard." (Id at p. 56.) The trial court 
denied his writ petition, and the appellate court affirmed. 
(Ibid) In doing so, the appelJate court explained as fol
lows: "Molina fails to recognize the important difference 
between the amount he was paid by Oxnard (i.e., the 
settlement proceeds), which may be subject to income 
taxes, and the much narrower category of 'compensation 
earnable' that can be taken into account for pension pur
poses, as established under [the Public Employees1 Re
tirement Law]. Because, under [the Public Employees' 
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Retirement Law], even if a portion of the settlement 
amount had been labeled back pay and was includible in 
taxable income, it could not be included [* 16) in Mo
lina's 'payrate' because there was no evidence that the 
amount was either (I) paid to similarly situated employ
ees or (2) paid in accordance with a 'publicly available 
pay schedule[] ... for services rendered on a full-time 
basis dW'ing nonnal working hours."' (Id at p. 67.) 

In the trial court here, CalPERS argued there was 
"no basis to distinguish the present case from Prentice 
and Molina. The only documents that list Tanner's salary 
as $305,844 are his amended contract and the May 8, 
2007, documents relating to that amended contract. Just 
like the budget documents in Prentice and the settlement 
agreement in Molina, Tanner's amended contract and the 
May 8, 2007 documents do not.qualify as a 'pay sched
ule.' These documents relate only to Tanner personally, 
without listing any other position or person. There is no 
evidence that the City Council ever voted to adopt any of 
these documents for any purpose, much less adopt them 
as 'pay schedules. m 

The trial court agreed with CalPERS on this point, 
finding that Tanner's claimed base salary of $305,844 did 
not appear on any publicly available pay schedule. In 
response to Tanner's argument that the cost analysis was 
his pay schedule, the trial [* 17) court noted that the 
city "made an exceptional arrangement with [Tanner] to 
provide him significant compensation" that was "well 
above the salary paid to the last Vallejo City Manager." 
The court also observed that the cost analysis "differs 
from the 'pay schedules' for other groups or classifica
tions of City employees," in particular, the document 
showing "the salary information for Department Heads 
and Executive Assistants." The court pointed out that the 
cost analysis Tanner claimed was his pay schedule was 
"specific to him only, in that it is dated 'March 8, 2007' 
and pertains only to the City Manager." Finally, the court 
concluded that Tanner's "broad interpretation of 'pay 
schedule' would pennit an agency to provide additional 
compensation to a particular high-ranking official, any 
time it made a document with his specific pay infor
mation 'publicly available, 111 and the court did "not be
lieve that the Legislature intended such a broad construc
tion of 'pay schedule."' 

On appeal, Tanner contends the city "satisfied the 
publicly available pay schedule· 'requirement' as it exist~ 
in 2007" because "Boutte testified that the [cost analysis] 
was a pay schedule and that it was provided [* 18] t~ 
the public" and because the city's human resources di
rector Dennis Morris, "also testified that the City Man
ager's, contract was [Tanner's] pay schedule." This argu
ment is not persuasive for several reasons. 

First, the question of whether the $305,844 base sal
ary in Tanner's March 2007 agreement ~ paid purs~t 
to a publicly available pay schedule w1thm the meanmg 
of Government Code section 20636, subdivision (b)(J) is 
a question of law because it involves "[t]he proper inter
pretation of a statute, and its application to undisputed 
facts." (State Water Resources Control Bd Cases (2006) 
136 Cal.App.4th 674, 722 {39 Cal. Rptr. 3d 189}.) Here, 
the facts are undisputed that Tanner's $305,844 base sal
ary appeared in the March 2007 agreement and in the 
related cost analysis and both of those documents were 
publicly available. Thus, the question o~ whether either 
or both of those documents qualified as a pay schedule, 
as the Legislature intended that tenn in Government 
Code section 20636, subdivision (b)(l), is a question of 
law that we review de novo. The fact that Boutte may 
have characterized the cost analysis as a pay schedule 
and Morris may have characterized the March 2007 
agreement as a pay schedule has very little bearing on 
our analysis of that legal question. 

Second, even if we were to give weight to the testi
mony of Boutte and Morris on the question of whether 
the [* 19] cost analysis or the March 2~07 a~eme~t 
qualifies as a pay schedule, it turns out their test1!'1ony. 1s 
far less supportive of Tanner's argument on !11~s ~mt 
than he lets on. On the first day of the admm1strat1ve 
hearing, Boutte testified that the city manager an~ .city 
attorney positions are different from other .p.os1t1ons 
within city employment because those two pos1ti~ns are 
filled only by the city council, which does not hire any 
other employees, and those two positions are the only 
ones that have "actual agreements, 0 i.e., written con
tracts. When asked how the contracts for those two posi
tions "differ from the way the other employees [are] 
hired, particularly with respect to published pay s~ales," 
Boutte responded, "We do not publish those salanes be
cause they change, based upon what:s ~e~otiated ~
tween the two parties, the City and that md1vtdual. And it 
changes. And once the document is finalized through a 
resolution that becomes publicly [available] but there is 
no set saiary schedule for City Manager or City Attor
ney." (Italics added.) 

Later, when asked "what document contains the 
compensation for the City Manager," Boutte responded, 
"The contract, the agreement, the individual . [*20] 
agreement. And possibly, the resolution may outhne the 
total." And after that, when asked if she felt "any need to 
post the[] pay (of the city manager and city attorney] on 
a publicly available pay schedule, 11 Boutte responded, 
"No, I did not." · 

It was only the following day, while being ques
tioned about the items of compensation in the November 
2006 agreement that were not included in the March 
2007 agreement, that Boutte spontaneously referenced 

Attachment F 
CalPERS Exhibit 29 
Page 15 of 25



Page7 
2016 Cal. App. LEXIS 520, * 

the cost analysis and described it as "the pay schedule in 
tenns of how we detennined the base salary for Mr. 
Tanner's contract." 

In arguing that Boutte testified the cost analysis was 
a pay schedule, Tanner refers only to her testimony on 
the second day and ignores completely her testimony on 
the first day. Viewed as a whole, however, Boutte's tes
timony does not support Tanner's argument that Boutte 
believed the cost analysis qualified or served as a pay 
schedule. 

As for Morris, he testified that a spreadsheet show
ing the salary ranges for department heads and executive 
assistants with the city was an appropriate pay schedule 
because "[a] pay schedule nonnally has the various steps 
of the salary range, from the top to the very-you know, 
from [*21] start to the very top of the range. Then it's 
broken down in an hourly, monthly, biweekly basis, that 
type of thing. It's pretty standard." When asked if em
ployees hired by contract at the city are on pay sched
ules, Morris responded, 11Nonnally, no," because "nor
mally their compensation is only specified in the agree
ment, in the contract itself." Morris then testified that the 
city attorney and the city manager were the only two city 
positions he could think of that were hired by contract. 
This is the testimony to which Tanner refers when he 
argues that "Morris ... testified that the City Manager's 
contract was his pay schedule." Of course, as can be seen 
from the testimony itself, which we have set forth in full, 
Morris testified to no such thing. Instead, his testimony is 
more consistent with Boutte's initial testimony, which 
was that there were no pay schedules for the city's two 
contract employees: the city manager and the city attor
ney. 

In any event, as we have noted, the question of 
whether the $305,844 base salary in Tanner's March 
2007 agreement was paid pursuant to a publicly available 
pay schedule within the meaning of Government Code 
section 20636, subdivision (b)(J) is a question of law, 
and thus we would not defer to [*22] either Boutte or 
Morris on this question even if their testimony had been 
more favorable to Tanner than it actually was. On ques
tions of law, we exercise de novo review (State Water 
Resources Control Bd Cases, supra, 136 Cal.App.4th at 
p. 722), which means we do not defer even to the trial 
court. Instead, we apply well-known rules of statutory 
interpretation to detennine for ourselves the intended 
meaning of the statute and the impact of that meaning on 
the present case. 

( 4) When interpreting a statute, "we begin with the 
plain language of the statute, giving the words their or
dinary and common meaning. [Citation.] 'If the language 
is unambiguous, the plain meaning controls,' and no fur
ther analysis is warranted. [Citations.] If the language 

allows more than one reasonable construction, we con
sider 1such aids as the legislative history of the [statute] 
and maxims of statutory construction. In cases of uncer
tain meaning, we may also consider the consequences of 
a particular interpretation, including its impact on public 
policy.m (State a rel. Bartlett v. Miller (2016) 243 
Cal.App.4th 1398, 1408 [197 Cal. Rptr. 3d 673}.) 

(5) Applying these rules here, we conclude that nei
ther of the documents on which Tanner relies qualified as 
a pay schedule for purposes of detennining his final 
compensation and thus the amount of his retirement ben
efit. In reaching [*23] that conclusion, we begin with 
the ordinary and common meaning of the word "sched
ule, 11 which is, in this context, 11a written or printed list, 
catalog, or inventory.11 (Merriam-Webster's Collegiate 
Diet. (11th ed. 2006) p. 1110, col. I.) From this defini
tion, and the surrounding context of the statute, we can 
discern that a pay schedule is a written or printed list, 
catalog, or inventory of the rate of pay or base pay of one 
or more employees who are members of CalPERS. 

Does the March 2007 agreement or the cost analysis 
meet this definition? No, because neither document qual
ifies as a list, catalog, or inventory of the rate of pay or 
base pay of one or more employees. It is true both doc
uments show the base pay the city ultimately agreed to 
pay Tanner as city manager starting in March 2007, but 
neither document is limited to that pay information. For 
its part, the March 2007 employment agreement runs 14 
pages and shows all of the terms and conditions of Tan
ner's employment as city manager, with the base salary 
for the position appearing on page 7 of the agreement. As 
for the cost analysis, that document differs from the em
ployment agreement in that it is only a single page and 
does [*24) not set forth all of the other terms and con
ditions of Tanner's employment; nonetheless, the cost 
analysis contains a slew of figures above and beyond 
Tanner's base salary under the March 2007 agreement, 
and a member of the public would be hard-pressed to 
locate the new base salary of the city manager position 
among all of the other figures on the page and identify it 
as such. 

III 

"Antispiking" Legislation-Public Di~closure 

Why is this important? Because we discern from the 
Legislature's use of the term pay schedule an intent to 
require the employer to use a document (or documents) 
that isolates the rate of pay or base pay of its employees 
who are CalPERS members from other employment in
formation and other figures-with the exception, of 
course, of the rate of pay or base pay for other such em
ployees. The purpose behind such isolation is apparent, 
especially in light of the accompanying requirement that 
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such pay schedules are to be made available to the pub
lic. A document that catalogs or lists the rate of pay or 
base pay of one or more employees who are CalPERS 
members, separate and apart from other information, 
more readily informs the public of the pay rate that will 
or may be used [*25] in determining the amount of an 
employee's retirement benefit. 

That this was the Legislature's purpose-to facilitate 
the public disclosure of pay information for public em
ployees who are members of CalPERS--appears not only 
from the tenns the Legislature used in Government Code 
section 20636, subdivision (b)(l), but also from the cir
cumstances surrounding the origin of that provision. The 
term pay schedule first appeared in the Public Employ
ees' Retirement Law in 1993, when the predecessor stat
ute to Government Code section 20636-Government 
Code former section 20023-was enacted in place of a 
previous statute bearing the same section number (Stats. 
1993, ch. 1297, § 6, p. 7691) as part of a bill sponsored 
by CalPERS to address the then "recently uncovered, but 
apparently widely used, practice of 'spiking' (intentional 
inflation) the final 'compensation' (upon which retire
ment benefits are based) of employees of [Cal]PERS 
local contracting agencies." (Sen. Public Employment & 
Retirement Com., Analysis of Sen. Bill No. 53 
(1993-1994 Reg. Sess.) as amended Mar. 16, 1993, p. I.) 
The stated purpose of this part of the new section 20023 
was to ensure that pay rates would "be stable and pre
dictable among all members of a group or class of em
ployment" and that they would "be publicly noticed b[y] 

the governing body." (Sen. Public Employment & Re
tirement Com., Analysis of Sen. Bill No. 53, supra, as 
amended Mar. 16, 1993, at p. 5.) 

This purpose [*26] would not be served by deem
ing either the March 2007 agreement or the cost analysis 
to be a pay schedule. If we were to do so, we would be 
sanctioning a practice--including an employee's rate of 
pay or base pay among any number of other figures or 
tenns and conditions of employment-that would frus
trate, rather than further, the apparent legislative purpose 
and intent behind the law. Such a result would also devi
ate substantially from the ordinary and common meaning 
of the tenn pay schedule as a list, catalog, or inventory of 
the rate of pay or base pay of one or more employees. 

(6) Based on the foregoing analysis, we conclude 
that neither of the documents Tanner claims was a pay 
schedule qualified as such a document under the intend
ed meaning of Government Code section 20636, subdivi
sion (b)(I). Accordingly, the trial court properly denied 
Tanner's writ petition on the ground that Tanner has no 
right to have his retirement benefit calculated based on 
the base salary in the March 2007 agreement. 

DISPOSITION 

The judgment is affinned. CalPERS shall recover its 
costs on appeal. (Cal. Rules of Court, rule 8.278(a)(I).) 

Nicholson, Acting P. J., and Renner, J., concurred. 
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PROOF OF SERVICE 

I am employed in the County of Sacramento, State of California. I am over the age of 18 and not a 
party to the within action; my business address is: California Public Employees' Retirement System, Lincoln 
Plaza North, 400 "Q" Street, Sacramento, CA 95811 (P .0. Box 942707, Sacramento, CA 94229-2707). 

On July 21, 2016, I served the foregoing document described as: 

CALPERS' REQUEST TO THE COURT TO AMEND JULY 20. 2016 ORDER - In the 
Matter of the Calculation of the Final Compensation of DESI ALVAREZ, Respondent, and 
CHINO BASIN WATERMASTER, Respondent.; Case No. 2013-1113; OAH No. 
2014080757. 

on interested parties in this action by placing _the original XX a true copy thereof enclosed in sealed 
envelopes addressed and/or e-filed as follows: 

John M. Jensen 
Law Offices of John Michael Jensen 
11500 W. Olympic Blvd., Suite 550 
Los Angeles, CA 90064 

*VIA E-MAIL AT: 
johniensen@johnmjensen.com 

Bradley J. Herrema 
Brownstein Hyatt Farber Schreck, LLP 
1020 State Street 
Santa Barbara, CA 93101 

*VIA E-MAIL AT: BHerrema@bhfs.com 

Joe Joswiak 
Chino Basin Watermaster 
9641 San Bernardino Road 
Rancho Cucamonga, CA 91730 

Office of·Administrative Hearings Los Angeles 
320 West Fourth Street, Suite 630 
Los Angeles, CA 90013 

*Via e-file at: laxfilings@dgs.ca.gov 

Desi Alvarez 

(XX] BY MAIL--As follows: I am "readily familiar'' with the firm's practice of collection and 
processing correspondence for mailing. Under that practice it would be deposited with the 
U.S. postal service on that same day with postage thereon fully prepaid at Sacramento, 
California, in the ordinary course of business. I am aware that on motion of the party served, 
service is presumed invalid if postal cancellation date or postage meter date is more than one 
day after the date of deposit for mailing an affidavit. 

[XX] 

Marlene Martinez 
NAME 

BY ELECTRONIC TRANSMISSION: I caused such document(s) to be sent to the 
addressee(es) at the electronic notification address(es) above. I did not receive within a 
reasonable time of transmission, any electronic message, or other indication that the 
transmission was unsuccessful. 

Executed on July 21, 2016, at Sacramento, California. 

I declare under penalty of perjury under the laws of the State of California that the above 
is true and correct. 
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SCOTT S. SLATER (State Bar No. 117317) 
BRADLEY J. HERREMA (State Bar No. 228976) 
JESSICA L. DIAZ (State Bar No. 302999) 
BROWNSTEIN HY A TT FARB ER SCHRECK, LLP 
1020 State Street 
Santa Barbara, CA 93 101 
Telephone: 805.963.7000 
Facsimile: 805.965.4333 

Attorneys for Respondent 
CHINO BASIN WA TERMASTER 

BOARD OF ADMINISTRATION 

CALIFORNIA PUBLIC EMPLOYEES' RETIREMENT SYSTEM 

In the Matter of the Calculation of Final 
Compensation of: 

DESI ALVAREZ, 

Respondent, 

v. 

CHINO BASIN WATERMASTER, 

Respondent. 

CalPERS Case No. 2013-1113 

OAH Case No: 2014080757 

RESPONDENT CHINO BASIN 
WA TERMASTER'S RESPONSE TO 
CALPERS' REQUEST TO AMEND THE 
JULY 20, 2016 ORDER ON PETITIONER'S 
REQUEST FOR OFFICIAL NOTICE 

Hearing Date: 
Time: 
Location: 
Judge: 

April 11, 12, and 13, 2016 
9:00 a.m. 
CalPERS' Glendale Offices 
Hon. Eric Sawyer 

Respondent Chino Basin Watermaster ("Watermaster") objects to CalPERS' July 21, 

2016 Request to the Court to Amend July 20, 2016 Order on the grounds that the appellate 

opinion in Joseph Tanner v. California Public Employees' Retirement System ("Tanner") is 

irrelevant and therefore not properly the subject of official notice. 

As the California Supreme Court has explained, a court "must take judicial notice of some 

matters ([Evidence Code] § 451) and may take judicial notice of others ([Evidence Code] § 452). 

There is, however, a precondition to the taking of judicial notice in either its mandatory or 

permissive form - any matter to be judicially noticed must be relevant to a material issue." 

(People ex rel. Lockyer v. Shamrock Foods Co. (2000) 24 Cal.4th 415, 422 n. 2 [final emphasis 
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added].) 

While judicial notice is otherwise mandatory for the decisional law of this state (see Evid. 

Code§ 45l(a)), the Court of Appeal's opinion in Tanner does not meet the necessary 

"precondition" of relevance to a material issue and accordingly, judicial notice would be 

improper. (See Shamrock Foods Co., supra, 24 Cal.4th at 422 n.2.) The Tanner decision 

addressed the narrow issue of whether two documents - an employment agreement and an 

associated "City Manager Salary Computation"- should be considered "pay schedules" for the 

purposes of Government Code section 20636. (No. C078458, 2016 WL 3611051 (Cal. Ct. App. 

June 28, 2016).) It did not analyze the meaning of the phrase "publicly available" for the purpose 

of Government Code section 20636, as, in that case, "the facts [were] undisputed" as to whether 

these two documents were "publicly available." (Id. at *6.) 

In this appeal, Watennaster is not relying on an employment agreement as constituting a 

"pay schedule[].'' The only material issue with respect to the requirements of Government Code 

section 20636 in this matter is whether the pay schedule for the relevant fiscal year was "publicly 

available." Because the Tanner decision did not address this issue, it is not relevant to any 

material issue and does not meet the necessary "precondition" to judicial notice. (See Shamrock 

Foods Co., supra, 24 Cal.4th at 422 n.2.) 

For the reasons above, Watermaster respectfully requests that the ALJ deny CalPERS' 

renewed request for official notice of the Tanner decision and leave its July 20, 2016 Order in 

place. 

Dated: July 27, 2016 BROWNSTEIN HY A TT FARBER 
SCHRECK, LLP 

iJ1911-
By: ____________ _ 

SCOTT S. SLATER 
BRADLEY J. HERREMA 
JESSICA L. DIAZ 
Attorneys for Respondent 
CHINO BASIN WA TERMASTER 
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PROOF OF SERVICE 

I, Stephanie Malik, declare: 

I am a citizen of the United States and employed in Santa Barbara, California. I am over 

the age of eighteen years and not a party to the within-entitled action. My business address is 

Brownstein Hyatt Farber Schreck, LLP, 1020 State Street, Santa Barbara, California 93101-2711. 

On July 27, 2016, I served a copy of the within document(s): 

RESPONDENT CHINO BASIN W ATERMASTER'S RESPONSE TO CALPERS' 
REQUEST TO AMEND THE JULY 20, 2016 ORDER ON PETITIONER'S REQUEST 
FOR OFFICIAL NOTICE 

D 

D 

by placing the document(s) listed above in a sealed envelope with postage thereon 
fully prepaid, the United States mail at Santa Barbara, California addressed as set 
forth below . 

by electronic transmission: I caused such document to be sent to the addresses at 
the electronic notification addresses on the attached service list. I did not receive 
within a reasonable time of transmission, any electronic message or other 
indication that the transmission was unsuccessful. 

by personally delivering the document(s) listed above to the person(s) at the 
address( es) set forth below. 

SEE ATTACHED SERVICE LIST 

I am readily familiar with the firm's practice of collection and processing correspondence 

for mailing. Under that practice, it would be deposited with the U.S. Postal Service on that same 

day, with postage thereon fully prepaid, in the ordinary course of business. I am aware that on 

motion of the party served, service is presumed invalid if postal cancellation date or postage 

meter date is more than one day after date of deposit for mailing in affidavit. 

I declare under penalty of perjury under the laws of the State of California that the above 

is true and correct. 

Executed on July 27, 2016, at Santa Barbara, California. 

~ Stephanie Malik 

PROOF OF SERVICE 
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In tlte matter of tlie Application for Final Compensation 
Case No. 2013-1113 

OAH Case No.: 2014080757 

Preet Kaur 
Senior Staff Attorney 
CalPERS Legal Office 
400 Q Street, Room 3340 
Sacramento, CA 95814 
Preet.Kaur@calpers.ca.gov 

Service List 

Attorneys for California Public Employees' Retirement System 

John Michael Jensen 
Law Offices Of John Michael Jensen 
11500 West Olympic Boulevard, Suite 550 
Los Angeles CA 90064 
johnjensen@johnmjensen.com 

Attorneys for Desi Alvarez 

0383SO\OOOS\l 1901S77.2 2 
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JOHN MICHAEL JENSEN, State Bar No. 176813 
LAW OFFICES OF JOHN MICHAEL JENSEN 

2 11500 West Olympic Blvd., Suite 550 
Los Angeles, CA 90064 

3 (310) 312-1100 

4 Attorneys for Appellant Desi Alvarez 

s 
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BEFORE THE BOARD OF ADMINISTRATION 

CALIFORNIA PUBLIC EMPLOYEES' RETIREMENT SYSTEM 

11 In the Matter of the Appeal of the Denial of 
Pension Benefits to 

12 

) CalPERS Case No.: 2013-1113 
) OAH Case No: 2014080757 

13 DESI ALVAREZ and CHINO BASIN 
WATERMASTER, 

) 
) 
) 
) 
) 
) 

RESPONDENT DESI ALVAREZ'S 
OPPOSITION TO CALPERS' REQUEST 
TO AMEND COURT'S JULY 20, 2016 
ORDER 

14 
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28 

Appellants. 

) Hearing Date: 
) Location: 
)) 
) 

------------) AU: 

April 11, 12 and 13, 2016 
CalPERS' Regional Office 
655 N. Central Ave., #1400 
Glendale, CA 91203 
Eric Sawyer 

Respondent Desi Alvarez opposes CalPERS' request that the Court amend its July 20, 

2016 Order, and reverse its earlier ruling. Respondent Desi Alvarez opposes Official Notice of 

the appellate court decision in Joseph Tanner v. Ca/PERS. 

The case is not relevant. Since it is not relevant, it is not a proper subject of judicial 

notice. CalPERS focuses on procedural issues governing when slip opinions may be cited, but 

fails to address the underlying foundation, substance or relevance. CalPERS fails to even argue 

facts or law why the Tanner decision is relevant. And CalPERS ignores the relevant issues. 

The exhibits and testimony show that Watermaster had a publicly available salary 

Respondent Desi Alvarez's Opposition to CalPERS' 
Request to Amend Court's July 20, 2016 Order 

· Page 1 
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schedule covering the 2011-2012 fiscal year during which Mr. Alvarez was employed as 

Watcrmasler's CEO. The exhibits and testimony show that CalPERS did not even ask 

Watermaster or Alvarez for the publicly available salary schedule covering the 2011-2012 fiscal 

year. 

CalPERS requested the wrong document for the wrong year. CalPERS' detennination 

that Mr. Alvarez was not paid his Watennaster CEO salary pursuant to a publicly available pay 

schedule was premised on the fact that the 2012-2013 salary schedule for Watennastcr did not 

list "CEO" but instead listed "General Manager". CalPERS was looking at the wrong salary 

schedule for the wrong year. 

In the hearing, Watermastcr presented exhibits and testimony about the correct salary 

schedule for the correct year. Watem1aster employees testified that the correct salary schedule· 

for the correct year was publicly available. 

In addition, the testimony established that the reason the title "CEO" was not listed on the 

2012-2013 salary schedule is because Watennaster changed the name of the same executive 

level position from "CEO" to "General Manager" alter Mr. Alvarez's CEO tenure. 

If CalPERS had requested the correct salary schedule (for fiscal year 20l1-2012 during 

Mr. Alvarez's employment), then Watennaster would have provided the correct salary schedule. 

Then CalPERS would have seen that the correct salary schedule for the correct year did indeed 

contain the position of "CEO" and the salary earned by Mr. Alvarez. 

Tanner does not address these questions. Tanner is not relevant to CalPERS using the 

wrong year~~- sala1y schedule when it should have asked for the 2011-2012 salary schedule 

instcad. 1 The Tanner decision has no relevance to the only disputed issues in this case and should 

not be considered by the Court in reaching its Proposed De··. ion. 

Dated: July 27, 2016 By: __ ~...,.,,q_-~::....__---=-..,------
ichael Jensen~ 

cy for Respondent Desi Alvarez 

1 Angel Gutierrez, one of CalPERS' witnesses. acknowledged that the 2012-2013 salary 
schedule "would not apply to Mr. Alvarez at all" and that it would have been part of his 
[Gutierrez's] duties to ask for the 2011-2012 salary schedule as part ofCalPERS' review process. 
(Gutierrez, 4/12/I 6, 32:9-23, 92: 18-22.) 
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PROOF OF SERVICE 

I am a resident of the State of California, over the age of eighteen years, and not a 

3 party to the within action. My business address is Law Offices of John Michael Jensen, 

4 11500 West Olympic Blvd, Suite 550, Los Angeles, CA 90064-1524. 

5 On July 27, 2016, I served the following document (s) by the method indicated below: 

6 

7 

8 

Respondent Desi Alvarez's Opposition to CalPERS' Request to Amend Court's July 
20, 2016 Order 

9 By placing the document (s) listed above in a sealed envelope (s) and consigning it First Class 
Mail through the U.S. Postal Service to the address (es) set forth below: 

10 
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Preet Kaur, Staff Attorney 
CalPERS Legal Office 
California Public Employee Retirement System 
P.O. Box 942707 
Sacramento, CA 94229-2707 

Bradley J. Herrema 
16 Brownstein Hyatt Farber Schreck, LLP 

17 
2049 Century Park East, Suite 3550 
Los Angeles, CA 90067 
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I declare under penalty of perjury under the laws of the State of California that the above 

is true and correct. Executed on July 27. 2016. at Los AnEtJ,foj{i oft ~ 
Griselda Montes De Oca 
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