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1 [|[MATTHEW G. JACOBS, GENERAL COUNSEL

PREET KAUR, SENIOR STAFF ATTORNEY, SBN 262089

2 || CALIFORNIA PUBLIC EMPLOYEES' RETIREMENT SYSTEM
Lincoln Plaza North, 400 "Q" Street, Sacramento, CA 95811

P. O. Box 942707, Sacramento, CA 94229-2707

3 || Telephone: (916) 795-3675

Facsimile: (916) 795-3659

Attorneys for California Public
5 || Employees’ Retirement System

6

BOARD OF ADMINISTRATION
7 CALIFORNIA PUBLIC EMPLOYEES' RETIREMENT SYSTEM
8

CASE NO. 2013-1113
OAH NO. 2014080757

In the Matter of the Application for Final
g || Compensation

DESI ALVAREZ,

10 CalPERS REQUEST FOR
11 Respondent, OFFICIAL NOTICE
and
12 Hearing Date: April 11, 2016 at

CHINO BASIN WATERMASTER, 9:00 am

Hearing Location; Glendale

e e N N N S S N S S N S N N N

13 Respondent. Prehearing Conf.. None Scheduled
14 Settlement Conf.: None Scheduled
15
16
17
TO THE COURT AND ALL COUNSEL AND PARTIES OF RECORD:
18
The California Public Employees’ Retirement System, in its official capacity,

19

(CalPERS) requests Official Notice pursuant to Government Code section 11515 and
20

Evidence Code sections 452 and 453, of the following material which constitute official
21

acts, publications, and official records of the Superior Court, State of California, in case
22

number BA 376026. True and correct copies of the documents (redacted for personal
23

information) are attached.
24

1/
25

-
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1 (1. The Board Respondents seek Official Notice of the following materials:
2 1. Attachment 1 - Senate Final History Re: SB 53, 1993-1994 Regular Session;
3 Enrolled Bill Report; Public Employees Retirement System, Bill Analysis SB 53,;
4 Senate Rules Comm. Senate Floor Analysis — SB 53, 6/1/1993.
5 2. Attachment 2 — Joseph Tanner v. California Public Employees’ Retirement
6 System, Case No. C078458.
7 3. In re the Matter of Randy Adams (OAH 2012030095 (Adams).
8 || Grounds for Judicial Notice
9 The Court can take judicial notice of official acts and files of any state
10 ||administrative agency. Fowler v. Howell (1996) 42 Cal.App.4th 1746, 1750; Hogen v.
11 || Valley Hospital (1983) 147 Cal.App.3d 119, 125, “records and files of an administrative
12 || board are properly subject to judicial notice”; Carleton v. Torrosa (1993) 14 Cal.App.4th
13 || 745, 753, fn. 1, handbook published public agency, Evidence Code, § 452(c); See
14 || also, Evid. Code, § 1280.) Courts may also take judicial notice of facts not reasonably
15 || subject to dispute as well as those facts capable of immediate and accurate
16 || determination by resort to sources of reasonably indisputable accuracy. (Evid.
17 || Code, § 452(g), (h).)
18 The materials subject to the Board's Request for Judicial Notice constitute
19 || publications, records maintained by, and official acts of a public agency and facts not
20 || reasonably subject to dispute under Evidence Code section 452. Further, the
21 || existence and genuineness of the materials, as well as their significance, constitutes
22 || facts that are of common knowledge not reasonably subject to dispute under Evidence
23 || Code section 452, subdivision (g).
24 Evidence Code section 453 mandates that the court take judicial notice of any
25 || matters specified in section 452 if a party requests it, and (a) sufficient notice is given
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1 [|to the adverse party; and (b) sufficient information has been furnished to the court to
2 ||take judicial notice.

3 ||lll.  Conclusion

4 Based on the above, the Board requests that the court take official notice of the

5 |ldocuments described above.

7 Respectfully submitted,

Dated: 7[“ “ ( @
9 PREET KAUR, SENIOR STARE ATTORNEY
Attorney for California Public Empteyees’

10 Retirement System \
11

12
13
14
15
16
17
18
19
20
21
22
23
24

25
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VOLUME 1
CALIFORNIA LEGISLATURE
AT SACRAME'N.‘i'O

1993-94 REGULAR SESSION
1993-94 FIRST EXTRAORDHNARY SESSION

SENATE FINAL HISTORY

SHOWING ACTION TAKEN IN THIS SESSION ON ALL SENATE 8ILLS
CONSTITUTIONAL AMENDMENTS, CONCURRENT, JOINT RESOLUTIONS
AND SENATE RESOLUTIONS

CONVYEMED DECEMBER 7, 1992
ADJOURNED SINE DIE NOYZMBER 30, 1994

JAYS IN SESSION 215

CALENDAR DAYS 725
LT. GOYERMOR SENATOR BILL LOCKYER
2reydwent of the Senate Prasident pro Tempore

Compiled Under the Direction of
RICK ROLLENS
Secrefary of the Senate

iy
DAYID H. KNEALE, ESQ.
Hitory Clerk

(800) 666-1917

/ LEGISLATIVE INTENT SERVICE
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SENATE PUBLIC EMPLOYMENT & RETIREMENT COMMITTER 38 33
Teresa Hughes, Chairweman dearing dates 3/29/93
SB 53 (Russell), as amended 3/16/93 PISCAL: yes

PERS: INPLATION OF "connnugxouw TPOM VHICH PERS BE!IE &
CALCULATED: _REMEDIED

HISTORY:
Sponsor: PERS Board of Administration

?rior legislation: SB 2470 (Cecil Grean)
Ch. 1544/Stats 1990
AB 2331 (Elder) 1992

vetoed

SUMMARY

Would provide a variety of statutory changes in response to the
recently uncovered, but apparently widely used, practice of
"gpiking® (intentional inflation) the final "coxpensation® (upon
which retirement benefits are based) of employees of PERS local
contracting agencies. .

ANALYSIS:
1) PROBLEMS WITH EXISTING LAW.

txisting PERS law contains a detailed definition of those pay
and benefit items which may be inecluded in the definition of

final “compensation® eligible for use in thae calculation of
retiremant benafits.

cxiscing PERS law also contains a detailed definition of those
pay and benefit items which are specifically excluded in the
jefinition of final "compensation® eligible for use in the
calculation of retirement benefits.

dowever, the coumittee is advised that existing PERS law
defining "compensation® is clearly flawved.

A series of audits have shown widespread "spiking® (purposeful
inflation) of the final "compensation® (upon which retirexzent
cenafits are based) local contracting agency employees is a
aajor problem in the Public Employees' Retirement Systea.

page 1 (more) -
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2) HISTORY OPF "SPIKING* LEGISLATION.

rhe committee is advised that since the "spiking” problem was

recognized several years ago, several attempts have baen made to
solve the problem:

a) In 1990, Ch. 1544 authorized the hiring of additional
auditors at PERS. In conjunction with auditors from the
State controller's Offica, a series of audits resulting from
tzhis legislation indicated a systemic problem with its roots
in the interpretation of existing PERS statutory definitions
of “"compensation.

b) In 1992, first attempt at legislation to curb pension
abuse vas made in AB 2331 (Elder). While originally a PERS
sponsored bill, the bill was amended in ways that the System
4id not support. The bill was vetoced by the Governor.

s) During the past three months, numerous meatings were
sonducted by the author involving PERS staff and interested
parties during which a total review of PERS pension "spiking®
accountability issues was conducted.

A high degree of consensus has, thusfar, been achiaeved among

the parties in the development mutually agreed upon refora
language embodied in this bill.

3) PERS BOARD ADOPTED A "SHORT-TERM™ SOLUTION LAST DECEMBER
The committee is advised that the PERS Board, on December 18,
1992, adopted a short-term solution for resolving the many cages
of pension abuse and improper payroll reporting that have been
uncovered during agency audits and automated audits of mamber
records when processing retirement applications.

This short-term solution was implemented by board regulations
-+hich are to sunset on June 30, 1994.

3) THIS BILL - AN OVERVIEW.

This bill provides substantial raevisions of existing PERS law in
the following areas:

a) provides a clear definition of compensation (current
provisions relating to reportable pay-rate and compensation
would be repealed and new dafinitions added),

b) provides full funding of all member benefits,

2) rsduces the ability to manipulate "compensation®, thereby
increasing benefits,

4) orovides the ?ERS Board with clear oversight of benefits,

paga 2 (more)
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2) ioces not interiere with collective bargaining

) allows a 19-month window pericd for the re-negotiation of
iabor agreements which provide for the “grandfathering® of
senefits negotiated in good faith and based on information
orovaided by PERS until-6/30/94

93) provides a 10 year, rather than three year, statute of
limitations in cases of fraud,

h) penalizes agencies that knowingly fail to enroll aligible
amployeas into membership,

i) corrects an inequity in the conversion of sick leave into
pension service credit at the time of retirement,

j) eliminates abuses by truly part-time city attorneys who
are currently treated as "elactive officers,®

k) adds a provision to permit the conversion of
employer-paid member contributions during a members final

compensation period if the emplaoyer cpts to include this
provision in its contract and pay for it,

1) eliminates windfall benefits to certain elaected or

appointed board/council members who can now recsive full-time
PERS service credit for monthly mestings,

m) repeal the authority that permits employers to hirae
retired annuitants for a limited but indefinite duration
(i.e., without regard to the 960 hours in a calendar year
rule that applies to employment situations for most other
retired annuitants) to fill a tamporary vacancy until a
permanent appointment is made, and .

n) simplifies internal and external audits.

PISCAL IMPACE:

according to PERS,

u,...adninistrative costs arising from the bill would be
principally realized in informing employers of the many
-hanges that result from its enactment. Informational
lietters, revision of the PERS Public Agency Procedures Manual
and employer training seminars would all ba required to
aducate employers of the provisions of the bill. 1In
addition, regulations would have to be drafted, approved, and
published as rasquired by statuta.

-hese are routine and ongoing activities in the system and
chose specifically rasulting from this bill, though providing
an increased workload, can be absorbed within existing
rasources.”

page 3 (more)
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COMMENTS ¢

1) Tha committea is advised that a section-by-sect
of this bill is attached. y-section analysis

2) PERS argquments in support of this bill are as follows:

"The bill would provide for more specificity as to which
forms of special compensation are reportable to the system by
requiring that they be identified in board regulations.

It would rastrict an employers ability to spike pens
venefits for preferrad employees and grovidz up-groné?gﬁnding
for the conversion of employer-paid member contributions.

It would motivate employers té enter loyees into P
nembgrsnip at the time they first quagggypxnd, in :anﬁggl,
prov;de the system with greater statutory authority to combat
pension abuse and ensure more accurata payroll reporting.”

3) SUPPORT:

california State Association of Counties
california Union of Safety Employees
california Faculty Association

city of Claremont

4) QPPOSITION:

none to date

navid Felderstein s
vYarch 26, 1993 B 53

page 4 (more)
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3BCTION-BY-SECTION ANALYSIS OF THR 3/18/93 VERSION OPF SB 53
PROVIDED TO THRE COMMITTER BY PERS :

saction 1 (repeal Goverament Code Seotion 20022)

Saction 20022 has long defined what is and what is not
reportable compensation for PERS purposes. The section has
been amended many times to address new forms of compensation
and as new and imaginative forns of special compensation are
contrived by employers and employees, or as related federal
regulations are published, more amendmants continue to be
needed. With the passage of this bill, board regulations
would definae which forms of special compensation are
reportable for PERS purposes.

Section 2 (add Saction 20022) to suceinetly define compensatien
as this tarm is to be understood whean found throughout the
ratirement law

This section speaks to the actual remuneration receivaed by a
member that is reportable to the system and that will be used
in determining the member's creditable service and the amount
of the employer’'s and the member's contributions.

3ection 3 (repeal Sacotiom 20022.03)

This section now identifies which forms of special
compensation can be reportable compensation for PERS
ourposes. It also specifies that the Department of Personnel
Administration will decide what is compensation for
nonrepresented gstate employees, and that the Trustees of the
california State University will deteramine what is considered
compensation for managerial and supervisory employaes of the
csU.

nder this bill Section 20023 and boazrd regulations would
identify what is “"special compansation.” The bill makes no
provision for OPA or the CSU Trustees to make this
determination for their respective nonrepresented employees.
special compensation for state, school and local agency
members that will be reportable to PERS would ba defined by
poard regulations.

Saction 4 (add Saction 20022.2)

This section would define the term “labor policy or
agreement" as the tarm is to be understood when found
=hrougnout the retirement lav.

2age 5 (more)
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3ections 5 (repeal Section 20023)

*his section defines the term “compensation earnable® and
2ection 6 would add a naw definition for the term.

This section would define compensation earnable in terms of
the normal payrate, rate of pay, or base pay utilized for the
periodic raporting of payroll information to the system and
the calculation of raetirement henefits earned and to ensure
rhe proper funding of retirement benefits throughout the
nember's covered employment.

Payrates would have to be stable and predictable among all
members of a group or class of employrment and would have to
be publicly noticed b the governing body.

This section would also provide for compensation received for
extraordinary duties, i.e., "special compensation.” It would
replace the current “special compensation® statute, Saction
20022.05 which would be rapealed.

The board would be required to define in regulations each
type of special compensation that will be allowed. The
regulations would be an all-inclusiva list; therefores, any
item of special compensation not listed in the regulations’
“4ill not be considered compensation earnable for PERS

purposes.

aAlso defined in the section are the terms "group or class of
amployment" and "final settlement pay.”

Section 7 (add Saction 20024.03)

This section Would define the term "final dompensation“ as
the term is to be used in determining any benefit resulting
from sarvice in an elected or appointed position.

The addition of this saction would lirit the final
compensation used in computing any benefit accruing from
alected or appointed service with an agency to the highast
average annual compensation earnable b the member during his
or her elected or appointed service with the agency.

The member, then, could have more than one f£inal
compensation. Provision is made to preclude the application
- of this section to members serving in elected or appointed
offices on the data this section would become operativa.

Zlected or appointed officers raceive a year of service
credit for each year of tenure in office (pursuant to Section
20814) regardless of the amount of service actually
serformed.

page & (more)
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‘hile in some cases the compensation received is commensurate
w#ith the position, in many cases only minimal remuneration is
-aceived for service in the officae.

Frequently, the benefit accruing from this service is
substantial baecause of-a high final compensation acquired
through an other highly compensated position while a nember
of PERS or of a reciprocal retirement systenm.

This can result in a large unfunded liability for the
employer with whom the member served in an elected or
appointed capacity.

Saction 8 (amend Saction 20025.2)

These amendments would redefine which of two or more
full-time positions shall be reportable for PERS membership.

There are occasions where PERS members occupy two full-time
positions and where the compensation is vastly different
between the two positiona. This is frequently the case where
ona of the positions is an elaected or appointed poaition as
defined in Section 20361.

Under current law a mamber may elaect membership through a
w+ery low paying eslaective or appointaed office and, later, for
purposes of determining his or her final compensation, resign
from the aelective or appeointed office and continue on in the
auch more highly compensated second position. This creates a
large unfunded liability for tha employar for whom the member
served in thae elective or appointed offics.

This amendment would provide that the member would contribute
on the more highly compensated position and, theraeby, keep
his compensation earnable more in line with the. £inal
compensation eventually used to determine his or her
retirement benefits.

section 9 (amend Section 20181)

This amendment would provide a 10 year, rather than a three
year, statute of limitations in cases of fraudulent reporting
of compengation to the systen.

Section 10 (add Section 20304) .

This new section would motivate employers to bring employees
into PERS mambership promptly when they qualify.

railure to bring employees into membership timely, or at all,
is not uncommon. The addition of this section to the
retirement law would@ provide a statutory penalty for agencies
cthat fail to enroll omployees into membexrship upon
qualification when the employer knows or should hava known
that they qualified.

page 7 (more)
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Jaction 11 (amend Section 2033S)

rhese amendments would give statutory recognition to the
pogsition of assistant city attorney and to the fact that it
and .the positions of city attorney and deputy city attorney
are not excluded from membership in the system while others
w“ho perform professional legal services for a city are
excluded.

3ection 12 (amend Section 20361)

This arzendment would redefine the definition of "elective
officer,” to specifically exclude certain elective and
appointive officers from membership in the system, and to
specify that a city attorney and an assistant city attorney
ara excluded from tha definition of an elective officer.

The bill grandfathers in persons in an elective or appointed
position on the operative date of the bill, and prescribes
“hat the board shall ba the sole judga of which elected or
appointed positions qualify the incumbant as an "elective
officer."”

The purpose of this amendment is to exclude from membership
in the system those elected and appointed officers who serve
on commissions, boards, councils or similar public bedies who
receive full service credit for minimal service and are
typically compensated only for attendance at nmeetings and
reimbursed for expenses.

These nembers are often able to usa service from thase
elacted or appointed positions with final compensation
derived from a regular full-time and well compensated
position and reap a windfall of unfunded benefits.

This amendment would address this problem by excluding from
membership elected or appointed officers to commissions,
boards, councils or similar bodies of about 746 local
contracting agencies and 57 county school employers except
for those specifically included.

Additionally, this amendment would remove city attorneys from
the definition of "elective officer." By so doing city
actorneys would not be excluded from membership but they
would have to meet the same membership eligibility
requirements as do all other employees of a contracting
agency. ‘

What prompts this amendment is that typically this position
is f£illed by a lawyer who has his or her own law firm. The
~ity pays the attorney a retainer, usually $24,000 - $28,000
per year, plus fees and expenses. Work assignments are then
funneled to the law firm at a set fee (usually $150 - $200
per hour). during the course of a year over one hundred

4 o
:“%

page 8 (more)
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-aocusand dollars ($100,000), =nd as much as two hundred and
Zifty thousand dollars ($250,000), can be paid for legal
cepresentation.

during the city attorney's final compensation period, he or
she negotiates a different style contract that pays all fees
as salary. This leads to enormous unfunded benefits.

Saction 13 (repeal Section 20361.1)

This section would be repealed to remove a unique and liftle
used perquisite enjoyed by "elective officers.”®

This section provides a one time opportunity for an "elective
officer,? who is in active membership in the system, to
arbitrarily terminate his or her membership and take a refund
of contributions and, at some later date, again elect
aembarship should he or she choosa to do so. No other
aembers of the system have this option.

section 14 (repeal Section 20361.2)

The proposed amendment to Section 20361 would exclude from
membership, after the operative date of this legislaticm, an
alected officer holding the office of member of a county
board of education.

saction 20361.2 would, i{f it were ratained in the law, bes in
conflict with Section 20361 and contrary to the intent of who
should be included in tha definition of “elective officer.®

section 20361 would provide for the continuing membership of
any persons who are in membership pursuant to this Section
{20361.2) on the operative date of this legislation.

currently, no county board of education has elected to be
subject to this section.

3ection 15 (repeal Section 20361.3)

*his bill would amend Section 20361 to remove a city attorney
rom optional member and "elective officer® status in the
system. By so doing this would place a city attorney under
~ha same membership eligibility requirements as other
employees of a city.

Tt would be inappropriate for an assistant city attorney to
save elective officer status when that status is not

to a city attorney. B8y repealing this section a city would
ao longer ba able elect to include an assistant city attorney
1n the definition of elective officer.

sage 9 (more)

¢/ LEGISLATIVE INTENT SERVICE  (800) 666-1917

-'-"-i

wune



Attachment F

CalPERS Exhibit 26

Page 16 of 106

only two cities have aelected to amend their contracts for
this provision, Simi valley and Imperial Beach. The
amendment to Section 20361 would provide that an assistant
city attorney in these cities on the cperative date of this
legislation would continue in elactive officer status.

Saection 16 (amend Section 20613)

This amendment would align this section with other provisicns
of this bill by requiring that employers extend this benefit
of employer-paid member contributions to all members in a

group or class of employment and not just to some individual
members in a group or claass of amployment.

Section 17 (add Section 20613.3)

This saction would permit a local contracting agency or a
school employer to include in its contract with the system
the authority to convert aemployer paid member contributicns
to salary during a member's final compensation period of
amployment.

Section 20615 has, since the early 1980's, allowad
contracting agencies and school aemployers the opticn of

paying all or a portion of the normal contributions required
of a member. :

It has also allowed the employer the option of discontinuing
the payment of the mamber's contributions at any time.
Employers have, over the years, collactively bargained with

" employee groups to pay the member's contributions in lieu of

giving the employee a pay raisa.

Associated with these agreements was a provision for the
conveaersion of the employar-paid member contributions to
salary during an individual employees final compensation
period.

The result was pension spiking and an unfunded liability for
the employer. This has been a popular practica which has
become a part of many collective bargaining agreements, and
one which both employers and employaes bhalieve should be
continued.

This proposed addition to the retirement law would permit the
continuation of this practica on an actuarially funded basis.
The employer could provide, by contract option, for the

conversion of employer-paid member contributions for groups
or classas of employees.

sublic notice would have to be given of an agency's intantion
~o provide this benefit and new amployees would have to ba
informed of how this benefit fits into their c=otal
compensation and benefit package.

page 10 (more)
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Saection 18 (amend Section 20616)

This amendment would conform Section 20616 to Section 20615
ags that section yonld _be amended by this bill.

This amendment to Section 20616 would require the state or
thae Ragents of the University of California to extand the
benefit of enployer-paid membar contributions to all nembers
‘in a bargaining unit or category of employment, and not just
to a select individual or individuals, if it choosas to
provide the khenefit at all.

Section 19 (add Section 20616.53)

This new section would provide for the conversion of
employer-paid member contributicns for state and University
of California employeas during the employees final
compensation periocd.

conversion would be permitted for represented state menbers
when agreed to in a memorandum of understanding and for
nonreprasanted membkers when approved by the Department of
Personnel Administration or the Regents of the University of
california, as appropriate.

This benefit Would be actuarially funded and members nust ba
informed of how this benefit relates to their total
compensation and benefit package.

Section 20 and Section 21 (amend Ssotion 20862.5 and Section
20862.8)

These amendments would clarify for employers how sick leave
is to ba reported to the system for the crediting of
additional service to member accounts.

These amendments provide that no additional days of aick
leava are to be raported for thae purpose of increasing a
aember's rectirement baenaefit and, where violation of this
provision is discovered retirement benafits may be adjusted.
Abuse has been found in this area and these amendments are

needed to spacifically prohibit this practice.

section 22 (amend Sectioen 211351)

This amendment would eliminate the ability of an employer to
hire a retiree for an indefinite pericd.until a permanent
appointment can be mads.

It has beaen found that amployers are abusing this provision.

The 960 hours in any calendar year than an employer can hire

a retired annuitant should ba sufficient time for an employer
to make a permanent appointment to £ill a vacant position.

page 11 (more)
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Section 23 provides that the bill shall bacoma operative
1, 1994. : '

page 12 (end)

on July

'
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Anaiyst Name: Marsha Jones
Zhone No.: J26-3451

~ ENROLLED BILL REPORT

s This bill makes significant changes to a number of areas in the Public Employees’
Retirement Law for the purpose of curbing pension abuse. The primary cause of
*pensicn abuse” or “pension spiking® has been a patchwork, difficult-to-understand
statute. Senate Bill 53 eliminates the convoluted language resulting from over 19
amendments (12 of which were enacted in the 7 year period between 1983-1990) and
begins anew, starting with the fundamental question of what compensation should be
permitted to form the basis of a pension from a public pension system. The languege
in this bili closes the loopholes.

LEGISLATIVE HISTORY

In 1992, similar legislation was introduced, AB 2331 (Elder), to curb pension abuse.
This Board-sponsored measure was extensively amended during the process in ways
the System could not support. Therefore, the Board eventuaily withdrew fiis
sponsorship because of concerns that the provisions of the biil would result in
unfunded fabiities for the employer. (The PERS Board eventually took a “Neutral®
nosition on the biil after extensive amsndments in the final days of the legisiative
sassion.) The bill was vetoed by the Governor.

ZROGRAM IMPACT

- 3B 53, if enacted, would have a positive program impact on the retirement system.

mwwnmmmmhmemymwm
£urport to permit certain forms of “compensation® to be for PERS purposes; while well-

intemioned. these arrangements fall outside PERS-permitted "compensation.”
However, SB 53 also recognizes that these PERS benefits wers bargained for in good
tajth, in exchange for giving up other benefits. SB 53 establishes a starting point, July
1, 1984, {or the new clearer dsfinition of “compensation®; this starting pcint permits
amployees and employers to go back to the bargaining table to renegotiate benefits
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<SB 53 also recognizes ihat local employers may have legitimate reasons to agree to
r.ew methods of defining total compensation. Rather than seek to absoiutely prohibit
alt methods that have been established during the past decade, SB 53 permits the
employer to contract for one additional contract amendment. This optional benefit
would allow the employer to convert to salary previous employer-paid member
contributions during the final compensation period but only so long as two
tundamental -public policies are satisfied: (1) the enhanced benefit must be paid
for on a pre-tunded basis. This ensures that today's taxpayers pay for the costs of
gJovernmental services they receive today. rather than shifting these costs to future
generations; and (2) the taxpayers are given ample notice (.e., two publicly agendized
meetings of the lacal governmental body) of the increased cost. Spiking practices
such as converting sick leave or vacation leave to salary during the final compensation
period or reponting unearned salary increases in the forms of bonuses are strictly
prohibited by this bill.

S i INDI

o The bill would add a new Section 20022 to the Government Code to succinctly
define compensation as this term is to be understood when found throughout the
retirement law.

This section speaks to the actual remuneration received by a member that
:s reportable to the System. This amount will be used In determining the
member's creditable service and the amount of the employer’'s and the
member’s contributions.

s The bill would repeal existing Government Code Section 20022,

Section 20022 has long defined what Is and what Is not reportable
compensation for PERS purposes. The section has been amended many
iimes to address new forms of compensation. In the past ten years, new
and Imaginative forms ot “special® compensation have been developed by
amplayers and employees, and as related federal regulations are
sublished (e.9., concemmning overtime standards), more amendments
continue to be needed. The provisions of this bill would requize PERS &
-Jevelop regulations to define which forms of specisi compenaation
{beyond the new statutory baseiine definition) are reportabls for PERS
purposes.

b) This bill would repeal Section 20022.05.

3action 20022.05 now repeats (from Section 20022) which forms of special
compensation can be reportable compensation for PERS purposes. It
=130 specifies that the Department of Personnel Administration decides
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g what Is "compensation” for nonrepresented state employees, and that the
Trustees of the California State University determine what is considered
>compensation” for managerial and supervisory employess of the CSU.

Under the provisions of this blil, Section 20023, and PERS regulations for
local and school employers, would ldentify what is “special
compensation.” The Department of Personnel Administration and the
Trustees of the Calitornia State University would have the authority to
determine which payments and allowances that are paid t0.state or CSU
smpioyees wiil be considered speclal compensation, subject to roview
and approval of PERS. Special compensation for school and local agency
members that will be reportable to PERS would be defined by regulations.

o This bill would add Section 20022.2 to define the term “labor policy or agreement”
as the term is to be understoocd when found throughout the retirement law.

. o The bill would repeal Section 20023 which defines the term “compensation
aamable” and would add a new dsfinition for the term.

This section would define compensation eamable n terms of the normal.

payrate, rate of pay, or base pay utilized for the periodic reporting of

pamnmlommmemmmommm

benefits earned, and to ensure the praper funding of retirement benefits
- throughout the member's covered employment. Payrates would have to

be stablo and predictable among all members of a group or class of
and for members not in a group or class and would have to

' bopuhndymueedbymogovmngbody This section would aiso
provide for compensation received for extraordinary duties, Le., "special

" & would repiace the current "special compensation®

statute, Section 20022.03 which would be repeaied. PERS wouid be

@/ LEGISLATIVE INTENT SERVICE  (800) 686-1817
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any item of special compensation not listed in the regulations will not be
considered compensation eamable for PERS purposes. Also defined In .
mmmmom'gmmwemnciw“m: . o
setfement pay." The section would deiineats what constitutes "payrsie” e
o and what is and I3 not “special compensation® for state members nchuting
e T csummcmmmmmmwmmm

o any approved memorandum of understanding. The Cepartment of -
Personnel Administration and the Trustees of the California State

University would be authorized to determine which payments and
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. allowances paid to nonreprmnted state employees would ho considered
¥ : ~compensation.” Special compensation items for represented state and

' CSU members would have to be approved by PERS befare being inciuded
as "compensation” for retirement purposes.

o The bill would add Section 20024.03 which would define the term “final .
* as the term is to be used in determining any benefit resutting from
service in an elected or appointed position.

The addition of this section would limit the final compensation used
In computing any benefit accruing from elected or appointed
service on a city council or a county board of supervisors to the
highest average annual compensation earnable by the member
during his or her elected or appointed service in each office. The
member, then, could have more than ane final compensation.
Provision is made to preciude the application of this section to a
member serving in the elected or appointed office on the date this
section would become operative.

Currently, elected or appointed officers receive a year of service credit for
each year of tenure in office (pursuant to Section 20814) regardiess of the
amount of service actuatly performed. While in some cases the
compensation received is commensurate with the position, in many cases
- anly minimal remuneration is received for service In the office.
Frequently, mohmmapmnngtmmmbsmmd
a high final compensation acquired through an ather highly compensated
nosition while a member of PERS or of a reciprocal retirement system.
This can result in a large unfunded fabliity for the empioyer with whom
ihe member served In an elected or appointed capacity.

o mabﬁwmuamWSewmzmzszwrmﬁmwmmofm«mm-m
posttions shall bs repartable for PERS membership.

There are occasions where PERS members occupy two full-ime posilions
ol and where the compensation is vastly different betwoen the two posilidse.
e This is frequently the case where one of the posiions is an clected or
2 appainted position as defined In Section 20381. Under current law, 3
member may elect membership through a very low paying elective or
appointad office and, later, for purposes of determining his or her
final compensation, resign from the elective or appointed office and
continue on in the much more highly compensated second position.

4/ LEGISLATIVE INTENT SERVICE  (800) 666-1817

1%

&

tes _ewty



Attachment F
CalPERS Exhibit 26
Page 24 of 106

3853 3.
B8R

This creates a large unfunded liability tor the employes for whom the
member served in the elective or appointed office. This amendment
would provide that the member would contribute on the more highly
compensated position and, thereby, keep his compensation eamable -
more in iine with the final compensation eventually used to determine his
9r her retirement hanefits.

o The bill would amend Section 20181 to provide a 10 year, rather than a three
year, statute of limitations in cases of fraudulent reporting of compensation to the

System.

o The bilil would add Section 20304 to the Government Code to motivate employers
10 bring employses into PERS membership promptly when they qualify.

Faliure to bring employees into membership timely, or at afl, Is not
uncommon. The addition of this sectien to the retirement law woutd
provide a statutory penaity for agencies that fall to enro¥f empioyees
into membership upon qualification when the employer knows or
shouid have known that they qualified,

o This bill would amend Section 20335 cf the Govemment Code to give statutory

to the position of assistant city attomey and to the fact that it and the
pmdmmmdmmmmmmmmm
in the System while non-employees who perform professional legal services for a city
are exciuded.

o The bill would amend Section 20381 to redefine the definition of “elective cfficer,”
exclude certain elective and appointive oificers from membership in the
MNMspeulyﬂmawmanayandmassBmmenGymw
from the definition of an elective officer. The bill grandfathers in persons in an elsctive
or appointed position on the operative date of the bill, and prescribes that PERS shal
mmmmdMemammmmmmam

=1+ v3igctive officer.”

£ -

2 TS The puipose of this amendment is to excluds from membership in
ke the Systom those elected and appointed officors who Serve on .
et commissions, boards, councils or similar pubfic badles who receive
s A ull service credit for minimal service and are typically compensated

These members are often able to use service from these elected or
appointed positions with final compensation derived from a regutar
rull-time and well compensated position and reap a windfail of
unfundaed benefits.

"'a\, only for attendance at meetings and reimbursed for expenses.
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This amendment would address this problem by rxcluding from
membershlp elected or appointed officers to commissions, boards,
councils or similar bodies of about 746 local contracting agencies and 57
county school employers, except for thoge specificatly included.

This amendment would remove city attomnaeys from the definition of
*elactive officer.” City attomeys would ot be excluded from membership,
but tiey would have to meet the same membership eligibility

as do all other employees of a contracting agency. What
prompts this amendment i3 that typicaily this position is filled by a lawyer
‘aho hasg his or her own law firm. The city pays the attorney a retainer,
usually $24,000 - $28,000 per year, plus fees and expenses. Work

are then funneiled to the law firm at a set fes (usuaily $150 -
$200 per hour). During the course of a year, over one hundred thousand
doiiars ($100,000), and as much as two hundred and fifty thousand doilars
{$250,000), can be patd for legal representation. During the city attomey’s
final compensation period, he or she negotiates a different style contract
that pays all fees as salary. This leads to enormous unfunded benefits.

o The bill would repeal Section 20361.1 to remove a unique and (ittle used percuisite

anjoyed by *slective officers.”

This section provides a cne time opportunity.for an “elective offices,” who
' in active membership in the System, to arbitrarily terminate his or her
memberahip and take a refund of contributions and, at scme [ater date,
again eloct membership should he or she choose to do so. No other
membars of tho System have this option.

This kjil would repeal Section 20361.2.

The proposed amendment to Section 20361 would exciude from
membership, after the operative date of this legisiation, an elected cfficer
holding the office of member of a county hoard of aducation. Section
20381.2 wauid, if it were retained in the law, be in confiict with Section
20381 and contrary to the (ntent of who shouid be Included in the
definiion of "clective officor." Section 20361 would provide for the
continuing moembership of any persons who are in membership pursuant
tg this section (20361.2) on e operative date of this legisiation.
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o  This bill would repeal Section 20361.3.

in 1985, this section was added to the Governmant Code to provide that
any person holding the otfice of assigtant city attomey is an “elected
offices” for purposes ot electing optional membership pursuant to Section
20361.. it this biil is enacted, a city would no longer be able to contract to
be subject to this optional section.

o The bilj would amend Section 20815 of the Govemment Cede.

This change In law would align this section with other provisions of this
bill by requiring that employers extend this benefit of empioyer-paid
member contributions to all members in a group or class of employment
and not just to certain individual members in a group or class of

empioyment.

o The bill would add Section 20615.5 to permit a local contracting agency or a
school employer 1o include in its contract with the System the authority to convert
smployer paid member contributions to salary during a member’s final
period of employment. Without this cantract amendment, such conversions wouid be
prohibited under the new definition of “compensation eamable.”

Since the early 19808, Section 20615 has aliowed contracting agencios
and school empioyers the option of paying 3l or a gortioq of the normal
contributions required of a member. R has also aliowed the empicyer the
option of discontinuing the payment of the member’s contributions &t any
time. Over the years, employers have collectively bargained with
amployee groups to pay the member’'s contributions.

2ERS audits reveal that many memorandums of understanding giso
Include a provision for the “conversion” of the omployer-paid member
contributions to salary during an individual empioyee’s final compensation
period. This has been a popular practice and one which both empioyers
and employees befieve should be continued. Reportedly, in fisu of salesy
LIV incremses, the employer has offerod this banefit because it was lesg coslly

v than an a-cross-the-board salary Increass. However, unexpectedipand- =
R S dramaticaity increasing a member's salary, for the purpose of infisting :
Werr, retirament benefits, creates an unfunded Habikity for the empisyer.

This bil would permit the empioyer to contract for a pre-fndad benefit to
sijow for the conversion during the final compensation period of
smployer-paid member contributions far groups or classes of ampioyees. .
The employer and employee groups could “negotiate” through the .
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collective bargaining process for the benefit conversion at the time the
amployer agrees to pay all ar 3 parntion ot the normal contributions of the
member. The amount that the employer agrees to pay, 6.g., 7% or 6% Gr
less, is the game amount that woutd be converted to salary during the
smployee’s final compensation period. Before adopting this provision, an
amployer would request a valuation of the cost of this henefit and would
have to place consideration of this benefit on the agendas for twg
consecutive public meetings. The bill also allows the employer to submit
independent actuarial Information to the board regarding the empioyer
contribution costs. The board has the final authority to determine the
amount of the additional employer contribution required to fund this
contract amendment.

o The bill would amend Section 20862.5 and Section 20862.8 to clarify how sick
leave is t0 be reported to the System for the crediting of additional service to member
accounts.

This amendment provides that no “additional® days of sick leave shail be
reported to PERS for the purpose of increasing a member's retirement
benefit and, whero violation of this provision is discovered, retirement
benelits may be adjusted. Abuse has been found Iin this ares and these
amendments are needed to specifically prohibit the practice of reporting
moro sick days than appear on the books at retirament.

2 The bill would amend Section 21151 {0 add a provision that would aflow a retired
person tq be employed by a contracting agency to fill a position when a regular

is on a leave of absence for a pericd not to exceed ono year. The
appointment must be by a resoiution of the governing body and must be reported to
+ve board and a copy of the resolution provided. This provision is not applicable to
‘e state or a school employer.

o Anocther provision is also added that would permit the employment of a retired
serson by a contracting agency to a position deemed to be of Emited duration and.
requiring specialized skills or during an emergency to pravent stcppage of public
business. Such appointments woutd be Emited to 860 howrs in a calendar year, the*
- - zame that Is in current law for PERS retired annuitants.  When an zopointment is
axqpected to, or will, exceed 960 hours in a calendar year, the governing body of an
agancy can, by a resclution presented to the board, requsst an extension of the
appointment. Appointments under the section could not exceed a total of one yeas.
The board must act to allow or disaliow the extension within 60 days; failure to act
during that time period would constitute automatic approval of the request. This
provision is not applicable to the state or a school emplayer.
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Section 21151 (g) currently allows an empioyer to hire a retiree until a
permanent appointment can be made. This gives the employer an
indefinite period of ime to. fill the vacant position and creates the potential
tor abuse.

o The bill provides that the measure shail become operative on July 1, 1994.

The PERS Board of Administration, on December 18, 1982, adopted & -
short-term solution for resciving the many cases of pension abuse and
improper payroll reporting that have been uncovered during sgency sudits
and automated audits of member records. This short-term solution was
impiemented by board reguiations which sunset on June 30, 1594. The
long-term solution to eliminating pension abuse and achieving
accountability for accurate payroil and membership reporting is the
language presented in SB §3. R is the intention of the board that this act
be operative immediately upon the Juno 30, 1994, cxpiration of its shornt-
torm solution.

PROS AND CONS

Pro Arguments - The bifl would provide for more spacificity as to which fonms of
special compensation are reportable to the System by requiring that they be idemtified
n PERS regulations. It would restrict an employer’s ability to spike pension benefits
for preferred employees and provide full-funding for the conversion of employor-pais
member contributions. it would motivate employers to enter empioyees into PERY
membership at the time they first qualily and, in general, provide the System with
greater statutory authority to combat pension abuse and ensure more accurate. payrol
reporting.

- Employees and empioyers would no longer be abls to bargain for

ilegal retirement benefits. instead, retrement shall be fully funded over the

achuarial ife of the contract. Some may cbject to having to pay *up front® for the
additional benefits.

EISCAL IMPACT

A : 'm-nmwamwmmmmmwm-

climinats practices that have created an urfunded fabiiity for the employer.
- Costs resuiting from this bil would be principaily Emited to-

Admipistrative Cogta
informing empioyers of the many changes that result from its enactment. Informasional
13tters, revision of the PERS Public Agency Procedures Manual and employer training

seminars would all be required to educate employers of the provisions of the bk
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These are routine and ongaing activites in the System and those specifically resuiting
Tom this b}, though providing an increased warkioad, can be absorbed within existing
resources. -
SIGN THE BiLL. ‘
This is a PERS Board-sponsored bill intended to curb pension abuse and ensure more
accurate payrai reporting. The bill passed both Houses of the Legislature without a
dissenting vote. |
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PUBLIC EMPIOQYEES’ RETIREMENT SYSTEM
1993-94 REGULAR SESSION
BILL ANALYSIS

BILL NO: SB S3 AUTHOR: Russell
SPONSOR: Public Employeeas’ VERSION: Enrolled

Retirement System POSITION: SUPPORT
SUMMARY

This bill makes significant changes to a number of areas in the
Public Employees’ Retirement Law for the purpose of curbing pension
abuse. The primary cause of "pansion abuse® or "pension spiking®
has been a patchwork, difficult-to-understand statute. Senate Bill
53 eliminates the convoluted language resulting from over 19
amandments (12 of which were enacted in the 7 year period between
1983-1990) and begins anew, starting with the fundamental question
of what compensation should be permitted to form the basis of a
pension from a public pension system. The language in this bill
closes the lcopholes.

<n 1992, similar legislation was intreduced, AB 2331 (Elder), to
curb pension abuse. This Board-sponsored measure was extensivaly
amended during the process in ways the System could not support.
Tharefore, the Board eventually withdrew its sponasorship because of
concerns that tha provisions of the bill would rasult in uafunded
liabilities for the employer. (The PERS Board eventually tcok a
nNeutral® position on the bill after extensive amendments in the
2inal days of the legislative session.) The bill was vetoed by the
3overnor.

EROGRAM_IMPACT

38 53, if aenacted, would have a positive program iampact on the
retirement system. This bill racognizes that current law resulted
in many employment agreements that purport to permit certain forms
of "compensation® to be for PERS purposes; while well-intentioned,
«hese arrangements fall outside PERS-permitted “compensation.®
Howaver, SB 353 also raccgnizes that these PERS banaefits were
bargained for in good faith, in axchange for giving up other
senefits. SB 53 establishes a starting point, July 1, 1994, for
the new clearer definition of "compensation®; this starting point
permits employees and employers to go back to the bargaining table
zo renegotiatae benefits within the parameters of the law.

SB 33 also recognizes that local amployers may have lagitimate
reasons to agrae to new methceds of defining total compensation.
Rathar than seek to absolutely prohibit all methods that have been
~ egtablished during the past decade, SB 53 permits the employer to
contract for omne additional contract amendment. This optional
penefit would allow the employer to convert to salary previous
amployer-paid member contributions during the final compensation

o
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period but only so long as two fundamental public policies are
aatisfied: (1) the enhanced banefit must be paid for on a pre=
tunded basis. This ensures that today’s taxpayers pay for the
costs of governmental services thaeay receive today, rather than
shifting these costs to future generations: and (2) the taxpayers
are given ample notice (i.e., twg publicly agendized meetings of
=he local governmental body) of the increased cost. Spiking
practices such as converting sick leave or vacation leave to salary
.during the final compensation pericd or reporting unearned salary
increases in the forms of bonuses are strictly prohibited by this
bill.

ep =N

o The bill would add a new Section 20022 to the Government Code
to succinctly define compensation as this term is to be understcod
when found throughout the retiremant law.

©his section spoaks to the actual remuneration received by a
aember that is reportable to the System. This amount will be
nsed in determining the member’s creditadble service and the
amount of the amployer’s and the asmber’s contributions.

> ™vae bill would repeal existing Government Code Saection 20022.

Section 20022 has long defined what is and what is not
ssportable compensation for PERS purposes. The section has
been azended many tines to address nev forms of compensation.
In the past ten years, new and isaginative foras of "special®
coapensation have been developed by aaployers and amployees,
and as related federal regulations are published (e.q.,
congerning overtime standards), more anendments continue to be
aseded. The provisions of this bill would regquire PBRS to
develop <=egulations to define which Zoras of special
compensation (beyond the new statutory baseline definitien)
are reportable for PERS purposes.

2 This bill would zepeal Section 20022.05,

Section 20022.03 mnow repeats (froa Section 20022) which foras
of special compensation can be reportable ccapensation Zor
?ERS purposes. It also specifies that the Departasant of
Personnel Administration decides what is “compensatioca® for
nonrepresented state smployees, and that the Trustees of the
california S8tate University determine what is considered
ncompensation® for managerial and supervisory ezployees of the
c8u.
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o

Uander the provisions of this bill, Sestion 20023, and PERS
raegulations for local and school employers, would ideatify
what is “special compesasation.® The Department of Personnel
Adainistration and the Truatees of the California 6tate
Jaiversity vwould "have the authority to determine which
paymeats and allowances that are paid to state or C8SU
enployees will be considered special compensation, sudject to
reviev -and approval of PERS. Special compensation for school
and lecal agency nembers that will bs reportable to PERS would
be dafined by regulatioas.

This bill would add Section 20022.2 to define the term "labor

policy or agreement® as the term is to be understood when found
=hroughout the retirement law.

o

The bill would rapeal Section 20023 which defines the term

"compensation earnable®™ and would add a new definition for the

This section would define compensation earnadble in terams of
the normal payrate, rate of pay, or base pay utilised for the
pariocdic reporting of payroll information to the System and
“he calculation of retiremeat benefits earned, and to ensure
the proper funding of retiremsat Dbemefits throughout the
aenber’s covered employment. Payrates vould have to be stable
and predictable among all aeambers of a group or class of
amployment and for members not in a group or class and would
aave to be publicly noticed by the goveraing body. This
section would also provide for compensation received for
sxtraordinary duties, i.e., "special compensation.® It would
raplace the curreant "special compensation® statute, Seotion
20022.03 wvhich would be repealed. PRRS would be required to
define in regulations each type of special cempensation that
will 3e allowed. The requlations would be an all-inclusive
1iasty therefore, any item of special compensation not listsd
in the rsgulations will not Dbe considered compensation
sarnable for PBRS purposes. Also defined in the section are
the terms Ygroup Oor class ©of smploysent® and “final settloment
pay.® The section would delineate what constitutes ""payrate"
and wvhat is and is not *aspecial compensation® for state
sembers including CSU and would contrast these provisions with
conflicts arising from any approved aemorandum of
understanding. 7The Department of Personnel Administration and
the Trustees of the cCaliforaia State University would be
authorised to deteramine which paymsants and allowances paid to
nonrepresented state szmployees would be considered
wcompensation.” Special coapensation items for represented
Jtate and CSU nembers would have to be approved by PERS before
being included as “compensation® for retiresent purposes.
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o The bill would add Section 20024.03 which would define the

term

"final compensation" as the term is to be used in determinirg

any benefit resulting from service in an elected or appointed
position.

o

The addition of this section would limit the final
compensation used in coaputing aay benefit acoruing frem
alected or appointed sexrvice on a city coumeil or a
county board of supervisors to the higheat average annual
compensation carnable by thes zember during his or her
elected or appointed service ia each office. The member,
then, could have more than one final compensation.
Provision is made to proclude the application of this
saction to a member serving in the elected or appointed
office on the date this section would become cperative.

Currently, olected or appointed officers receive a year of
service credit for each year of temure in office (pursuant to
Section 20814) ragardless of the amount of service actually
performsd. While in acme casas the compensation received is
commensurate with the position, ia many cases only
remuneration is =received for service in the office.
Frequently, the Denefit accruing from this asexvice is
substantial because of a high final compensation acguired
through an other highly compensated position while a member of
2ERS or of a reciprocal rstiresent systam. This can result in
a large unfunded liability for the employer with whom the
aember served in an elected or appointed capacity.

The bill would amend Section 20025.2 Lo redefine which of two

sr more full-time positions shall be reportable for 32ERS

aenbership.

There are occasions wvhere PBRS aembers occoupy two full-time
positions and where the ccompensation is vastly differeat
Setween the two positions. This is frequently the case vhere
one of the positions is an slested or appointed position as
defined in HJection 20361. Under curreat lav, a zember 3ay
alect aembarship through a very lov paying elective or
appointed office and, later, for purposes of dstermining his
or her final compensation, resign from the elective or
appointed office and continue on ian the much more highly
compensatad second positioa.

This creates a large unfunded liability for the empleoyer for
hem the 3ember served in the elsctive or appointsd office.
ohis amendment would provide that the member would contridute
on the nore highly compensated position and, thereby, keep his
compensation sarnable sore in line vith the final cocapensatioa
wventually used to detezrmine his or her retirsaent benefits.

X
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c The bill would amend Section 20181 to provide a 10 year,

rather than a three year, statute of limitations in cases of
fraudulent reporting of compensation to the Systen.

o The bill would add Section 20304 to the Government Code to .

aotivate employers to bring employees into PERS membership promptly
when they qualify.

7ailure to bring employees into membership timely, or at
all, is not uncommon. The addition of this sectionm to
the retirement law would provide 's statutory penalty for
agencies that fail to enroll aaployees into membersbip
cpon qualification when the employer knows or should have
xnown that they gualified.

° This bill would amend Section 20335 of the Government Ccda to
give statutory recognition to the position of assistant city
attorney and to the fact that it and the positions of city attorney
and deputy city attorney are not excluded from membership in the
System while non-employaes who perform professional legal services
Z2or a city are excluded.

o The bill would amend Section 20361 to redefine the definition
af "alective ocfficer,¥ to specifically exclude certain ele=tive and
appointive officers from membership in the System, and to specify
=hat a city attorney and an assistant city attorney are excluded
from the definition of an elective officer. The bill grandfathers
in persons in an elective or appointed position on the operative
date of the bill, and prescribes that PERS shall be tha sole judge
of which elected or appointed positions qualify the incumbent as an
nalectiva officer.®

The purpose of this azendment is to exclude frea
aembership in the aystea those elected and appointed
officers who serve on commissions, boards, councils or
similar pudblic bodies who reveive full sexvice credit for
ainimal sexvice and are typically compensated only for
attendance at :eetings and reimbursed for expenses.
These nesmbers are often able to use service frcm these
slected or appoianted positions with final coapensation
derived from a regular full-time and well coapensated
position and reap a windfall of unfunded benefits.

This amendment would address this problea by sxzcluding from
asubership elected or appointed officers to commissions,
soards, councils or 3similar bodies of about 746 1local
contracting agencies and 57 county school aemployers, 3xcept
for those specifically included.

¥/ LEGISLATIVE INTENT SERVICE  (800) 665-1917
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This amendment would remove city attorneys from the definition
of "elective officer." City attorneys would rot be excluded
from membership, but thay would have to meet the sanme
aeabership eligibility requirements as do all other employees
of a.contracting agency. What prompts this amendaent is that
typically this position is filled by a lawyer who has his or
her owan law firm. The city pays the attorney a retainer,
usually $24,000 - $28,000 per year, plus fees and expenses.
Work assignments are then funnelled to the law firm at a set
fae (usually $150 ~ $200 per hour). During the course of a
year, over one hundred thousand dollars ($100,000), and as
auch as two hundred and fifty thousand dollars ($2%0,000), can
be paid for legal representation. During the city attorney’s
final compensation poeriod, he or she nagotiates a different
styls contract that pays all fescs as salary. This leads to
anormous unfunded benefits.

The bill would repeal Section 20361.1 to remove a unique and

1itzle used perquisite snjoyed by V"elective officers.®

7his section provides a one time opportunity for an "elective
officer," vho is in active =zembership in the 8ystem, to
arbitrarily terminate his or her membership and take a refund
of contridbutions and, at some later date, again elect
Aaembership should he or she choose to do so. No other members
of the aysteam have this option.

This bill would repeal Section 20361.2.

The proposad amendaent to Section 20361 wvould exclude from
asnbership, after the operative date of this legislation, an
elected officor holding the office of aember of a county board
of education. Section 20361.2 would, if it were retained in
~he lavw, be in conflict with 3ection 20361 and contrary to the
intent 9of who 3hould be included in the definition of
velective officer." gectiom 20361 would provide for the
sontinuing aeabership of any persona who ars in mamborship
sursuant to this section (20361.2) on the operative date of
this legislation.

This bill would repeal Section 20361.3.

rn 1385, this section was added to the Government Code to
provide that any person holding the office of assistant city
attorney is an "elected officer® for purposes of electing
optional membership pursuant to Section 20361, If this bill
i3 anacted, a city would no longer be able to contract to be
aubject to this optional section.

2
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o The bill would amend Section 20615 of the Government Code.

This ochange in law would align this section with other
provisions of this Dbill by requiring that employers extend
this. benefit of employer-paid memder contributions to all
aembers in & group or class of employment and not just to
certain individual aenders in a group or class of employment.

2 The bill would add Section 20615.5 to permit a local
contracting agency or a school employer to include in its contract
w#ith the System the authority to convert employer paid member
contributions to salary during a member’s f£inal compensation pericd
of employment. Without this contract amendment, such conversions
would ba prohibited under the new definition of “compensation
aarnable.”

since the aarly 19808, Section 20613 has alloved contracting
agencies and school amployers the option of paying all or a
20ption of the noraal coatributions required of a member. It
has also alloved the amployer the option of discontinuing the
payment of the member’s contributions at any time. Over the
years, employers have collectively bargained with employee
groups to pay the member’s contridutionms.

PERS audits reveal that aany aemorandums of understanding slso
include a provision for the "conversion™ of the exployer-paid
aember contributions to salary during am individual employee’s
¢inal compensation period. This has been a popular practice
and one which both amployers and smployees believe should be
continued. Reportedly, in lieu of salary increases, the
ssployer has offered this benefit because it vas less costly
than. an Aa-cross—the-poard salary increass. However,
unexpectedly and dramatically increasing a member’s salary,
gor the purpose of inflating retirement benefits, creatss an
unfunded liability for the employer.

7his bill would permit the smployer to contract for a pro~-
funded benefit to allov for the coaversion duriang the fizal
compensation period of smployer-paid member contributicas for
groups or classes of employees. The smployer and employes
~ groups could “negotiate® through the collective
process for the benefit conversion at the time the s=mployer
agrees to pay all oF A portien of the normal coatridutions of
«he member. 7The amount that the saployer agrees to pay, 9.9.,
7% or 9% or less, is the same amouat that wvould be converted
*o salary during the employee’s final compensation period.
' 3efore adopting this provision, an employer would request a
valuation of the cost of this benefit and would have to place
consideration of this Denefit on the agendas for two
=onsacutive public meetings. The bill alazo allows the

D)
< U
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amployer to subait independent actuarial iaformation to the
board regarding the employer contribution costs. The board has
the final authority to determine the amount of the additional
eaployer contribution raquired to fund this contract
amendment.

o The bill would amend Section 20862.5 and Section 20862.8 to
siarify how sick leave is to be reported to the System for the
crediting of additional service to member accounts.

This amendment provides that no "additiomal" days of sick
leave shall be reported to PERS for the purpose of increasing
a member’s ratirement benefit and, where violation of this
proviasion is discovered, rotirement benefits may be adjusted.
Abuse has been found in this area and these amendments are
anseded to specifically probibit the practice of reporting mozre
sick days than appear on the books at retirement.

2 The »ill would amend Section 21151 to add a provision that
would allovw a retired person to be employed by a contracting agency
o f£fill a position whaen a ragular employee is on a leave of absence
Zsr a pericd not to exceed one year. The appointment must bae by a
rasolution of the govarning body and must be reported to the board
and a copy o2 the resolution provided. This provision is not
applicable to the state or a schsol employer.

2 Another provision is also added that would permit the
epployment of a retirzed person by a contracting agency to a
position deemed to be of limited duration and requiring specialized
skills or during an emergency to prevent stoppage of public
husiness. Such appointxents would ba limited to 960 hours in a
calendar year, the same that is in current law for PERS retired
annuitants. When an appointment is expacted to, or will, aexceed
96C hours in a calendar year, the governing body of an agency can,
by a resolution presented to the board, request an extension of the
appointment. Appointments under the section could not exceed a
total of one year. The board must act to allow or disallow the
axtension within 60 days; failure %o act during that time pericd
would constitute automatic approval of the request. This provision
is not applicable to the state or a school employer.

3esction 21151 (g) ourrently allows am amployer to hire a
retiree until a permanent appointaent can be made. This gives
the smployer an indefinite pericd of time to £i11 the vacant
position and creates the potential feor abuse.

/ LEGISLATIVE INTENT SERVICE  (800) 656-1917
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o The bill provides that the measure shall become operative on

July 1, 1994.

The PERS 3oard of Administration, on Deceader 18, 1992,
adopted a short-term solution for resolving the nany cases of
pension abuse and improper payroll reporting that have been
uncovered Aduring agency audita and automated audits of member
records. This short-tera solution vas impleaented by board
zegulations whigh sunset on June 30, 1994. The leng-tera
solution to eliminating pension abuse and achieving
accsountability for acourate payroll and membership reporting
is the language presented in 8B 53. It is the intention of
the board that this act be operative immediately upon the June
30, 1994, expiration of its short-tera solution.

2ROS BND CONS

2ro Arguments -~ The bill would provide fZor more specificity as to
which forms of special compensation are reportable to the System by
requiring that they be identified in PERS regulations. It would
ragtrict an employer’s ability %to spike pension benefits for
preferred employees and provide fuill-funding for the conversion of
employer-paid member contributions. It would motivate employers to
snter empioyees into PERS membership at the time they first qualify
and, :n general, provida <he System with greater statutory
authority to combat pension abuse and ensure more accurate payroll
reporting.

Zop Argqumentg - Employees and employers would no longer be able to
bargain for arguably illegal rzretirement benefits. instead,
-atirement shall be fully funded over the actuarial life of the
contract.. Some may objact to having to pay "up front® for the
additional benefits.

ZISCAL FMPACT

2rogram Costs - If enacted, this bill would curb payroll reporting
abuses and would eliminate practices that have created an unfunded
liability for the employer. .

Administrative cogtg - Costs resulting from this bill- would be
orincipally limited to informing employers of the many changes that
result from its enactment. Informational letters, revision of the
2ERS Public Agency Procedures Manual and employer training seminars
would all bs required to educate employers of the provisions of the
»ill.

These are routine and ongoing activities in the System and those

specifically resulting from this bill, though providing an
‘ncreased workload, can be ahsorbeq within existing resources.

RE SN
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20 o

SUPPORT.

This is a PERS 3oard-sponsored bill irtended to curb pension abusa

and ensure mOre accurate payroll reporting.
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SPECIAL CONSENT

SENATE RULES COMMITTEE 31l No. sB 53

Otfice of Author: Russell (R), ot al
Senate Floor Analyses

A .
1020 N Strest. Suite 524 mended: 6/1/93
145-6014 . Vote Reguired: 21
s eo Voten: Senate Floor Vora:
. RITIER: Sim _=up & 318Y |
Assembly Floor Vote:

¢+ PERS: administration

SQURCE: Public Employees’ Retirement System (PERS) Board of Adminiacration

DIGEST: This bill provides a variety of statutory changes in response to the
recantly uncoveraed, but apparently widely used, practice of “spiking” (intentional
inflation) the final “compensation” (upon vhich retirement henefits are based) of
smployees of PERS local contracting agencies.

ANALYSIS: Problemg Wich Exigting Law:
Exiscing PERS law contains a detailed definicion of those pay and benefit items which

nay be included in the definition of final “compensation” eligible for use in che
calculacion of retirement benafics.

/) LEGISLATIVE INTENT SERVICE  (800) 665-1917

o

Existing PERS law also contains a detailed dofinition of those pay and benefit items
which are specifically excluded in the definition of f£inal ~compensacion” eligibla
for use in cths calculation of retirement benefits. '

However, the Senate Industrial Relations Committee is adviged that existing PERS law
defining “compensation” is clearly flawed.

N A series of audits have shown widespread “spiking” (purposeful inflation) of the
@) final “compensacion” (upon which recirement benefits are based) local czntracting
agency employees is a major problem in PERS.

-
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The committee was advised that since the “spiking” problem was recognized several
yaars ago, several accempts have been mads to solve the problem:

1. In 1990, Chapter 1544 authorized the hiring of additional audicors ac PERS. In
zonjunccion with auditors from the State Controller’s Office, a series of audits
resulting frem cthis legislacion indicated a systemic problem with its roots in
the incerpretation of exiscting PERS sctatucory dafinicions of “compensacion.

In 1992, first attempt at legislation to curb pension abuge was wade in AB 2331
(Elder). %hile originally a PERS sponsored bill, the.bill was amended in ways
that the System did not support. The bill was vetoed by the Govarnor.

)
.

3. During the past three months, numerous meetings were conducted by the author
involving PERS staff and interested parties during which a tocal review of PERS
sension “spiking” accountability issues was conducted.

A high degree of consensus has, thus far, been achieved among cthe parties in the .
Javelopzment mutually agreed upon reform language ezbodied in this bill.

The committee was advised that the PERS Board, on Dacember 18, 1992, adopted a
short-teria solution for resolving the many cases of pension abuse and improper

payroll reporting that have been uncovared during agency audits and autcmaced audics
of member records vwhen processing retirement applications.

This short-tern solution was implemented by board ragulations which are to sunget on
June 30, 1996.

This 841l - an Overview:
This bill provides subscantial revisions of existing PERS lav in the following areas:

1. Provides a clear definition of compensation (current provisions relating to
raportable pay-rate and compensacion would be repealed and new definitions

%/ LEGISLATIVE INTENT SERVICE  (800) 656-1917

added).
2. Provides full funding of all member benefits.
)
3. Reduces the ability co manipulate “compensation”, chereby increasing benefits. a??

%. Provides the PERS Board with clear oversight of benafits.

5. Doas not interfere with collective bargaining.

5. Allows a 19-monch window period for ths re-negotiation of labor agreements vhich
srovide Zor the ~zrandfathering” of benefits negotiated f{n good faith and based
an informacion provided by PERS, uncil June 30, 1994.

2rovides a l10-year, rather than three-year, statute of limitations in cases of
fraud.

<ONTIUED
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3. ?Ponalizes agencies that knowingly fail to enroll eligible employees into
senbership. .

?. Correccs an inequicy in che conversion of sick leave into pension service credic
ac che time of rectirement.

10. Eliminates abuses by truly parc-time city acctorneys who ars currently ctreated as
~alective officers.”

11. Adds a provision to permit the conversion of exmployer-paid memsber contribucrions

during a mexzbers final compensation period if the employer opts to include this
provision in its contract and pay for ic.

12. Eliminates windfall benefits to certain alecced or appointed board/council
sezbers who can now receive full-timea PERS service cradit for monthly meecings.

13. Repeals che authority that permicts enployoi:s to hire ratired annuitants for a
limited but indefinite duratiom (L.e., without regard to the 960 hours in a

calendar year rule that applies to employment situatiouns for most other retired
annuitancs) to fill a temporary vacancy until a permansnt appointzent is mads.

14. Simplifies internal and external audits.

3ae attachment for details.

E

Appropriation: No Fiscal Committee: Yes Local: No

2ERS estimates no increased program cost as a result of this bill, and states that
any increased support costs would be absorbed within existing rescurces.

SUPPORT: (Verified 6/2/93)

Public Employees’ Retirement System Board of Adminiscration (source)
California State Association of Counties

Ccalifornia Union of Safety Employees

california Faculty Asseciation

Cicy of Claremont

Peace Officers Research Association of California

California Teachers Association

california Correctional Peace Officers Association

7/ LEGISLATIVE INTENT SERVICE  (800) 666-1917
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ARGUMERTS TN SUPPORT: PERS arguments in support of this bill aze as follows:

#The bill would provide for more specificity as to which forms of special

compensation are raportable to the system by requiring thac thay be identified in
board ragulacions.

o

~It would rastrict an esployers ability to spike pension bensfits for preferzed
smployees and provide up-front funding for the conversion of employer-paid member
concribuctions.

~1c would motivate employers to anter employees into PERS membership at the ctime they

sirst qualify and, in gemeral, provide the system with greater statutory authoricy to
combat pension abuse and ensure mora accurate payroll reporting.”

ZONTINUED
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The California Stata Association of Councies staces, “Senmate Bill $3 propesed to
sverhaul PERS Final Compensation code sections. It proposes top streamline,
simplify, and limit opportunity for abuse. The bill has been crafced through a
healthy process of interest group meetings which is on-going. Yo have appreciaced
the opportunity to participata in chose meecings and continue to participate in
future opporctunities to meet on this important topic. It i3 or balief that Semate
3ill 53 generally addresses the important issues needed for reform of the PERS
compensation code sactiona. We continue to work with your staff on a limited range
of cechnical issuss of importance to us.”

They believe that this bill will help restore credibility to che PERS compensation
coda sections.

DLW:ccl 6/2/93 Senate Floor Analyses

CONTINUED
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SECTION-BY-SECTION ANALYSIS OF THE 3/16/93 VERSION OF SB S3
2ROVIDED TO THE COMMITTEE BY ?ERS

saction 1 (repeal Governmeant Code Saction 20022)

Saction 20022 has long defined what is and what is neot
raportable compensation for PERS purposes. Tha section has
tean amended nany times to address new forms of compensation
and as new and imaginative forms of special compensation are
-ontrived by employers and employaees, or as relataed federal
ragulations are published, 20rs amendments continue to be
needed. With the passage of this bill, hoard regulations
would define which forms of special compensation are
raportable for PERS purposes.

saction 2 (add Saction 20022) to succinctly define ccmpensation
as this term is to ba understcod when found throughout the
satirement law

This section speaks to the actual remuneration received by a
semper that is ra2portable to the system and that will be used
in determining the memper's creditable service and tha amount
of <ha employer's and the =omber's contributions.

3action 3 (repeal Section 20022.08)

This section now identifies which forms of special
=ompensation can be reportable compensation for PERS
purposes. It also spacifies that the Department of Personnel
Adninistration will decide what is compensation for
nonrepresencted stata employees, and that the Trustaes of the
california State University will determine what is considered
sompensatisn I9r anager:al and supervisory employees of the
Ccsu.

~ader <ais £ill Section :2023 and board regulations would
:3encify what is "special compensaticn.” The bill nakes no
srovision 2or CPA cr the <3U Trustees to make this
secaraination for their r2spective nonrepresentad employees.
Special compensation f£sr state, school and local agency
=empers tThat will te reporz2ble to PZIRS would be defined by
=oard regulations. '

seccion 4 (2add Section 20022.2)

™is saction would define the term "labor policy or
agreement® 3as the term 13 t2 be understood when found
=hrsughout the retirement law.

CONTINUED

‘/ LEGISLATIVE INTENT SERVICE  (800) 668-1817

%

3

R



Attachment F
CalPERS Exhibit 26
Page 47 of 106

5B 33
2age 6
ATTACHMENT

sactions S (repeal Section 22023)

This sacticn Zerines e tarn "compensatian sarnablae' and
section 6 wouid add a new definition for =ne term.

This section would define ccmpensation =arnable in terms of
-he norzal zayrate, rate 2f pay, or base pay utilized for the
zeriodic reporting of :ayroll information to the system and
=he calculaticn of ratirement tenefits sarned and to ensure
-he proper Sunding =f r-evirement tanefits =hroughout the
=ember's covered employment.

ayrates would have to te stable and predictable among all

aembers of a group or class orf employment and would have to
be puplicly noticed b the governing bedy.

This section would also provide for compensation received for
axtraordinary duties, ..e., "special compensation." It would

replace the current “"special compensation* statute, Section
20022.05 which would ka repealed.

: The coard would ba raguirad o defize -n r=gulactions each
=ype St specizl & agensaczﬂn that will ze ailowed. The
r_—oqulauons would ke an all-inclusive list; tharefore, any
:tem of special compensaticn not listed in the ragulations
+w1ll not be cansidered =c cmpensation earnable for PERS
purposas.

Also defined in the sectisn are che =arms "group cr class of
smploymenct® and "£inal settlament cay."

section 7 (add Saction 20024.03)

This sacticn would Zefina <he ternm "2inal compensacion' as
-ha =arz is == e usecd i1 Zateralning any :=Senefi:z rssulting

from ssrvice :n 2n elected cr an}pointad cositionga a crf)
founei Zgmor a boersd o8 wprvITOrS |

-wg aidizizn =2 this =zzcticn vould liait Tke Ziaal

.j/ LEGISLATIVE INTENT SERVICE  (800) 666-1917

P

zompensatizn used In c-mnu:inq any tenefit zccruing Irom
alectad or appointad sarvice with an agency To the nighest
average annual ccmpensation earnable b the =ember Iuring his
or her slected or 2ppointed service with the agency.

“ha =ember, =hen, zculd have more than cne f£inal
compensation. ?2rovision s nmade to preclude the abplication
of this section t2 Temders sarving in electad cr appointed
offices on the date this section would kecsae cperative.

zlected cr appointed cificars receive a vear sf sarvice
credit Zor each vear of tanure in office (pursuant o Section
20814) r=garaless <rf znhe 23ount of sarvice actually
pertormad.

CNTINUED
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C <hile in some casas Ina cimTpensation raceived i3 commensurata

Jith the positis. 1a Zany cases cnly a:nimal -amuneration is
raceived Zzr sarvice i the 3ffica.

Srequently, the zanefit accruing Zrom this service is
substantial because 9f 2 high final compensation acquired

through an other highly compensated position while a member
of PERS or of a resciprocal retirement system. '

This can result in a large unfunded liability for <he
amployer with whea the nember sarvad in an elected or
appointed campacity.

Section 8 (amend Section 20025.2)

These amendments would redefine which of ~wo or nors
full-time positisns shall be reportable for PERS membership.

Thaere are occasizns where PERS rembers occupy two full-time
positions and where the conpensation is vastly different
ketween the two sositions. This is frequently the case whera
ona of the positions is an elected or appointed position as
jefined in Sect:oz=a 20361.

Jnder current 1awWw a member ay elect membership through a

very low paying siective or appointed office and, ater, for
ourposes of deternmining his or her final compensation, resign
Zrom tha elective or appointed office and continue on in the
auch more highly compensated saecond position. This creates a

large unfunded liability for the employer for whom the membaer
served in the elzsctive or appointed office.

This amendment woull provide that the nember would contribute
on the nmore highly coumpensatad position and, thereby, keep
his compensaticn a2arnable =ore in line with the final
compensation eventually used to determzine his or har
retirsment beneflits.

section 9 {amend Section 20181)

This amendment .ould grovide a 10 year, cather :=lan a three
vsear, statute of linications in cases of fraudulent raporting
2f compensaticsn <3 tha systanm.

3ection 10 (add Saction 20304)

This new secticn would =otivate employers to bring amployaes
into PERS membersnip promptly when they gualily.

Tailure to bring employees into nembership tiaely, or at all,
is rot uncommon. The addition of this section to the
retirement law would provide a statutory penalty for agencies
that fail to enrsll smployees into membersnip upon
qualification when the employer Xnows or should have known
=hat they qualiZiad.

ZONTINUED
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3action 11 (amend Section 30535)

“hese amendments woulid Jive statutory reccognition td the
sosition of assistant SiTy attorney and to the fact that it
ind the positions of =ity attorney and deputy city attornay
are not excluded froca temdership in che system whila othars
«“no perform prorfessional legal services for a city are
axcluded.

3action 12 (amend Section 20361)

This amendment would rederfine the definition of "elective
afficer," to specifically exclude certain elective and
appointive officers Irom dembership in the system, and to
specify that a city attorney and an assistant city attorney
are excluded from the definition of an elective officer.

T™e bill grandfathers in persons in an elective or appointed
position cn the operative date of the bill, and prescribes
that the ctoard shall e ttie sole judge of which electad or
appointed cositicns zsualily zhe incumbent as an “"aelective
seficer.”

The purposa of Thls anendlent 13 to exclude from membership
‘n the system those aiected and appointed officers vho serve
on commissions, toards, cSsuncils or similar public sodies who
raceive full service credit for nminimal service and are

typically compensated oaly for attendance at neetings and
reimbursad for expenses. .

These nembers are often 2ble to usa service from thase
alected or appointed positions with £inal compensation
derived Zrom a regular Zill-tize and well compensated

psosition and reap a windifall sf unfunded benefits.

7his amend=ment would address this problem by excluding from
~ambershipz =2lected cz agpointed officers ©o cornissions,
zoards, csuncils or simiiar todies of about 736 iocal
contracting agencies and 37 county school smployers except
Zgr those specifically included.

additicnally, this anendzent would -amove city att=rneys from
zhe definition of "elactive officer." 3y so doing city
actorneys would not se excluded from nembership but chay
would have to meet the same nembership eligibility
raguirements as do all sther employees of a contracting
agency.

“hat prompts this amendnent is that typically this position
ig filled by a lawyer wno nas his sr her own law firm. The
=1ty pays the attorney 2 retainer, usually $24,000 - $28,000
ser year, plus fees and expenses. Jork assignments are then
fanneled <o the law f£irz at a set Z2Z2e (usually $150 - $300
ger hour). 0Ouring the course of 2 vear over one hundred

ZONTINUED

¥/ LEGISLATIVE INTENT SERVICE  (800) 866-1917
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<housand dollars (5100,200), 2nd as much as two hundred and
fifey chousand doliars -2239,2)0), can ze paid £or legal
-aprasentacion.

curang the city attorney’'s Zinal ccmpénsation periocd, he or
sne negotiates a different style contract that pays all fees
:1s salary. This leads to anorz=ous uniunded benefits.

Section 13 (repeal Section 20361.1)

This saction would ke rapealed to remove a unique and little
:sed serquisite enjoyed by "elective officers.?

This section provides a one tine opportunity for an "elective
of£icer,” who is in active membership in the system, to
arbitrarily terminate his or her membership and take a refund
of contributions and, at some later date, again elect
=embarship should he or sha choose to do so. No other
=embers of the system have this cption.

Saction 14 (repeal Section 20361.2)

The sroposad amendment T2 Section 20361 would exclude from
=empership, after the operative ‘date of this legislation, an
alecrtad officer holding cthe office of nmember of a county
zoard of education.

Sectzon 20361.2 would, f it were retained in the law, be in
=ontlict with Section 20361 and contrary to tha intent of who
should te included in the definition of "alaective officer."

section 20361 would provide for the continuing membership of
any gersons who are in nembership pursuant <o this Section
(20361.2) on the operative date of this legislation.

cursantly, no caunty toard of education has elected to be
supject =3 this sacticn.

3ection 13 (repeal Section 20361.3)

This s5ill would amend Section 20361 tTo romove a city attorney
fron sptional =ember and "e2lective officer" status in tha
sysctan. 3y so Zoing this would place a city actorney under
=hae same nembership eligibility requirements as other
amployees of a city.

-~ -would ke inappropriate for zn assistant citvy attorney to
~ave alective officar scatus when taat status is not sxtendad
=n a city attorney. 3y repealing tais saction a cicy would
=0 lscnger te able elect 22 1include an assistant city attornay
:n =ne definition of slective sfficer.

CONTINUED
0155
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:nly =wo citias nave aiectad tI amend their csntracets for
-nis provisicn, 3i=i Tallay and Isperiai 3each. The
amendment o Section 20361 would provide that an assistant
zity attorney :in these cities on the operative date of this
*egislation would continue in elective cfficer status.

section 16 (amaend Section 20615)

This amendment ‘ould align this section with other provisions
of this bill by requiring chat employers extend this benefit
of emplover-paid nemper cantributions to all members in a
sroup or class of employment and not just <o some :ndividual
=embers in a group or class of a2mployment.

section 17 (add Saction 20615.85)

This section would gzermit a local contracting agency or a
school amployer To iacliude in 1ts contract with thae system
che authority T csnvert amployer said cember contributions
to salary during 2 =ember's Iinal compensation period of
employment.

Section 20613 =as, since the early :280's, allowed
contracting agencies and school emplovers the option of

paying all or 2 portion cf The norzal zantr:buticns required
of a wemper.

It has also allowed the employaer the cption of éiscontinuing
che payment of the 2ember's contributions ac any time.
Zmpioyers have, oaver the vears, collactively bargained with
amployee groups TO pay the lembar's contributions in lieu of
giving the emplovee a pay raise.

Asscciated with these agreaments was a provision far the
canversion of :ne'enplgyer-gaid =ember zontributions to

salary auring an individual amplovees Zinal compensation
paerizd.

The result was cension spiking and an unfunded liability for
che amplover. Thls nzs taen a popular cractice which has

./ LEGISLATIVE INTENT SERVICE  (800) 666-1917

&

beccze a part =f =any collective kargaining agreements, and LY
sne %aich toth amplisvers and employvees czaliave should be 1@

sontinued.

This proposed addition to thae retirement law would permit tha
continuation of this practice on an actuarially funded basis.
Thae employer c<2uld provide, =y centract sprion, for the
convarsion of employer-paid mZember contributions for groups
or classes cf employees.

Public notice would have o ke given of an =2gency's intention
=0 provide this tenefit and new employees would have to be
informed of now this benefit fits into their cotal
compensation and kenefit sackage.

ZINTINUED
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et e——e e = - Aequiresevery scheol district within a
county office’s jurisdiction to submit to tha county office a
sritten request for the benefit increase before the county office
could elect to amend its contract for the banefit increase.

3ection 18 (amend Sactiom 20616)

This amendment woulid csnform Section 20616 to Secticn 20615
as cthat sactizn would ke amended by this bill.

This amendment 5 Section 20616 would requira tha state or
<he Regénts of the University of California to extend the
senefit of employer-paid membar contributions to all nembers
in a bargaining unit or category of employment, and not just
to a selact individual or individuals, if ic chooses to
provida the Lenefit at all.

gection 19 (add Section 20616.5)

This new sectian would provide for the conversion of
amployer-paid =ember contributions for state and University
of California smployees during the employees £inal
compensation tariod.

conversion would te permitted Zor rapresanted state nembers
w“hen agreed =2 1 a memorandum of understanding and for
aenrepresented zempers when approved by the Daepart=ant of
2ersonnel Administration or tde fegents of the “niversity of
california, 28 appropriatca.

This benefit uauld_be actuarially funded and cembers nust be
informed of ho# this benefit relates to taeir cotal
compensatian and tenefit package.

3action 20 and Section 21 (amend Saction 20862.5 and Saction
20862.8)

%/ LEGISLATIVE INTENT SERVICE  (800) 686-1917

-'.".i

These amendnments would clarify for employers how sick leave
ls to be repcrsad T3 the system Zar the crediting of
additional service to memper accounts.

-nesa amend=ents srsovide that =9 additional 3ays =2 sick
leave are to cg2 raportad Isr <the rurpose of izcreasing a
aember’s cet.csamens zanefit and, .hare vislatizsn cf <his
srovisicn i3 iiscovered rstirement tenefits may te adjusted.
Abusa has zeen s:und ia This area and these z2;endments are
aeeded t2 specifically preanibic tais pracrtica.

CONTINUED
0157
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saction 22 (amend Section 21151)

rhis amendzent would elininate the ability cf an employer to
hire a ratiree £or an indefinita perisd until a peraanent
appoincaent can te lade.

It =as teen Zzund that employers are abusing this grovision.

The %560 hours in any calendar year than an employer can hire

a retired annuitant should ke sufficient time for an employer
to make a ger=anent appointment to fill a vacant position.

saction 23 provides that the till shall >ecome operative on July
1, 1994.

, _
...-;_g.ﬁ.’/ LEGISLATIVE INTENT SERVICE  (800) 666-1917
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L21LL AvALYSIS

3PA 104
(REV 11/89)
DEFARTIENT OF PERSONNEL ADMINISTRATION |AUTHOR BILL RUMDER
—Rutnglil g
SPORSORED BY RELATED BILLS OAZGINAL OR DATS LAST AXENDRD
—_public Emplovees’ Reticement System | AB 2331, 1992 aciginal
9ILL SUIARY

this bill is sponsored by the Public Employees’ Retiremsnt Systeam (PERS) to curb the
potantial for psnsion spiking and other payroll reporting abuses by locsl contract agencies.

This bill woulds

1) delete the definition of “compenvaticn” from the PERS law and add

~sayrate® instead) 2) eimplify the definition of “specisl compensation;® 3) define a “group
or class of employees)” ¢) prescribe the msthod of raporting sick leave credits to PERS
services) 5) amend several provisions regarding opticnal membership rights; 6) psrmit PER9 to
chaczge an employer for administrative costs, as well as member contributions, if an ezployee
was not reported for mexbership upon qualification; 7) delete a provision which permits
caztaln retirees to work for an unspecified length of appointments and 8) allew, cather than

raquire, PERS to adjust any retirement allowance fcund to be the result of improper payroll

reporting.

2.

compensation is a criticsl variable used for dstermining & member’s death, disability eor
sorvice retirsaent benafits since these bensfite are based on a pesreent of “final

7inal compsneation 4s the highest annual compensation earnable by a
scmier over & period ranging up to 38 consecutive menthe, although this
likely to be only 12 months in those instances of flagrant pensicn fraud.

compansation.”

considerable attentiocn has recently hesn focused on PERS due toO newspaper articles about
public cmployers’ "pension spiking® and pensicn fraud ox aduse. One loesal public
amployer has evan had several of its exployses face felony chargas regacding pension
¢eaud. It appears that the most common method of ensbling employess to retirs with
benefits greater than shculd Ba otherwise earned is by manipulating compensation reported
to PERS during an exployee’s last year or 80 prior to rotirement.

nembers, the pericd has besen dasignated as 12 months.

tast year, the PERS Ucard of Administration (Board) sponsored legislation (AD 2331,
Zlder) to prevent pansion fraud and t¢ give the Boacd variocus anforcemant powers. That
legislaticn was vetcsd boceuse of various subsequent provisions (opposad by PERS),

pariod is most
For State

ondorssd by lakbor reprasentatives, which appeacred to endorse pansion epiking.

This bill represents PERS’ agecond attempt at preventing pansion fraud by focueing on
compansation, memdership exclusions and eligibility, and imposing financial

disincontives for smployers that fail to proparly report employees for membership, as

detaliled below.

(These provisions would become sffoctive July i, 1994, and some propcsed

regulations, which allow public agency collective baxgaining agreemsnts covering
cempensation, would apply until Juns 30, 1994, )

-
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-

DRPARTNBNTAL USE

'Analyu: — OM\ Dates

LRD: Jates
Unit Supve: Jatos

Section Ngrs ____ALM Dater
Branch Chief: Jates

GOVERNOR'S om‘a:ﬁi\

{ )
t )
)

Positlon Noted: !
Position Approveds !

Position Dzoappro:}/
[Change Position t¢

ODivislon Chiof:WNG Datos

8ys < Datar .

%/ LEGISLATIVE INTENT SERVICE  (800) 668-1917

~'-‘3-



Attachment F
CalPERS Exhibit 26
Page 56 of 106

38 53 - Russell

?age 2

A

Although current PERS law contains a very detailsd definiticn of Atems of pay which
may and may not be used for purposes of retirement, the definition appesrs to

no longar serve ite purposa. Not only is the definition no longer all-incilusive and
can be superseded by cemorandum of understanding for state members, but it falls to
differentiate batween a meaber’s base pay and his/her pay for special skills or
abilities or other terms and conditions of employsent. This overall lack of clarity
and purpose has enccuraged soms contracting sgencies to improperly report
<ompensation to PERS, although the State has not had this problea. Also, the curremt
PERS definition of “compensation earnable® does not specify what is includable for
tinal compensation purposes. This bL1l would simplify the currant definition and
setter degfine cempensation sarnable. Specifically, this bill would:

. Jalete the current definition of compensation and replace it with "payrate.”
payzate would be defined as the normal rate of pay or base pay for sercvices
rondezed on 3 full-time basis by A group or class of employees during normal work
hours and would be the same as that ussd for such payments as sick leave and
vacation or for datermining long-term or ghort-term disability benefits. This
definition is straightforward and sheuld reduce.confusion about what should be
reported as regards regular pay,

(800) 666-1917

« DJefine "spacial cocmpensation” as any payment for special skilla, knowledge,
abilitiee, work assignment, workdays or hours, or other work conditions, provided
a "labor agresment” had baen reachsd to include this epscial compensation with the
payrate. The Board would have the authority to promulgate regulations and
ietermina whether the payments would conatitute spacial ccmpensasticn, and there
would be & limit sat on the parcent Of specisl cocmpensation in excess of the
payrate which could be added to the payrate. Spscial compensacion would also
include the monetary value of tho member contributions which were in fact paid by
the smployer.

SERVICE

. Define which paysante are not considered to bes special compensatien.

. Sefine "group or class of employees,” for pucposes of payrate and epecial
ceoponsation, for example, as membars of a bargaining unit or "axcluded
employaes.” A single employss could not be considersd as a group or class, and
she highest ranking positions could also not bs a group or class. Thie would
srevent, for oxample, a City Msnager from spiking his/her final compensation
through an individual contract with the City couneil.

¢/ LEGISLATIVE INTENT

~‘-‘.;B#

. OJefine “compansaticn earnable,” for purposes of determining PERS benefits, ag the
payrate and gpecial ccmpansation of the member. .

. 3pecify that the final cempanastion for elective or appointed officers would be
cestricted to the compensation earnable in the slective or appointive office.

Thase new provisions would clarify, for contzacting agency omployors, what items of

sompenoation must be reported for purpoadss of contributions and prevent the improper
inflation of compansaticn during the final campensation paricd.

- "2 "
current PERS law permité members who hold two or more full-time positions to
4esignate the poaition in which memberohip shall be reported. PERS law presently
axcludep part-time employees but allows cereain appointive and alective officials who
20 not work more than half-time to become PERS members on a voluntacry basis. 3ince

alactive offlcers of contracting agencies frequently hoid two positions, the elecstimaan
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lowsr member contributions nesded for the minimal valary earnad. Prior o retiring,
the higher paying position is elacted for membership, resulting in a form of pension
opiking. This proposed lagislation weuld:

. Require that a person who holds two or more full-cime positicns bscome a member in
che position with the highest payzate.

. Excluda from PERS membership local and school exmployees, who are first elacted or
appointed agfter June 30, 1994, to sarve on scheool distriet or local boavds,

commigsions, or counclils, asince thess slective positions roquire less than half~
time secvicas.

. OJelete the optional mamberehip rights for persons holding the poasition of City
Attozney or of Assistant City Attorney and subject thoge pasitione to the usual
qualifications for numbership. 7These provigions would apply to pecsene first
slected or appointed, or following a break in ssrvice, aftex June 30, 1994.

At the present time, PERS law permits & retired person to rucsive compensation for
gervices rendered a PERS=coversd employer undeg specific conditions. One such
provision permits a contracting agency 8o appoint a retired porson toO & Cemporary
sosition until a permanent sppointment is made, This bill would limit the conditiono
and length of tixme in which a retired person can caxve a PERS-coverasd employsr to

vory spescific situations, with compenssted servicen gunerslly not exceeding 120 days
in a calendar year.

SERVICE  (800) 666-1817

PERS law currently raquiras that contributions frem the member and the employer be
caid if the actual dato of mexbership is prior to ths reported date, but no penalty
to the mszber or employer is asgessed. 7This bill woculd allow PERS to assass an
smployer which failed to enyoll A& person into mexborship with a $300 administratire

foe, in addition to the member and the employer contributions for the pariod in which
the person weuld have othezwise been a mexber,

current PERS law specifias that the thres-yaay poriod of limitation, for she
correcticn of arrongous benefit payment made on the basis of fraud, shall begin upon
the date of the discovery. Any paymsnt acw found to be in error, regacrdless of how
made, must bs adjustad., 1If benefite ware found to ke overpaid, a retires or

veneficiary could be required to pay back the overpaymants to when the overpayment
vas tirst made., This bill woulds

¢/ LEGISLATIVE INTENT

A

. Incroase the periocd of limitatien to tan years for fraudulontly caused payments.

. Allow the PERS BSoard to authorize the continued payments if the adjuecment
treduction, in this case) of the ratirssent allowance would cauge the retired
member any financial hardship and the olemente of astoppel ware present.

- .
” . -

cuzrent PERS law permite the State, ths University of California, and school and

‘acal employers to pay all or a portion of the mambers’ contributions. These

amployer paymente are not acw conssderad 0 bo compensation carnable for purposes of
Jetermining retirement bonefits, and only lccal employers are known to actually pay

-he mambers’ contridbutions. Also, undor faderal Internal Revenue Servico (IRS) law,
section 414(h)(2), the amouncte contributed by a member to a public paneion plan can

=9 made on 3 pre~tax basis L\f characterized aa though pald {picked-up) by the

smployer. The mamber contributions picked up by the empicyer are., however, currentl
-onsidersd to be part of PERS’ compensation sacnable. oo
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A8 currently worded, this bill unaccsptably modifies the law regarding the State’s
current statutery authority to detesmine the salaries and bonefite of its employess.
There are 3lso soveral previsions which appear to peormit pension spiking. Specifically:

These two provisions have caused a groat deal of confusicn at the local level, and
many employers have allowed the employer paymant of tho mexber contridutions and the
+alue of the pre=tax contribButions to be includsd as componsation earnable ducing the
final compenmation psriod. , This practice is kaown as "psnsion spiking” and is one of
the easiast ways to improperly inflate pensien benefits.

This bill would now clarify that the employer payment of member contributions under
PERS law would have tO be made spacifically for all members in tho group or class of

smployment, and include the enployer’s payment in the wmember‘s payrate during the
final compensation psriod if:

- The bansfits were provided by collective bargaining agreemsnt.

o 7he banefit, at the local or school level, had been provided through amendmsnt of
the employer’s contract with PERS.

. ?Prior ©o amending ite PERS contract, tha local or school employer had provided.

timely public notice of ite intent and fully disclosed the figcal impact during a
public meating.

(800) 668-1617

. The smployer informed aevery new msmber of this benefit and how it affects their
compensation and benefit package.

. 7he increassd cost to the employer which provides thie baonafit is actuarially

determined at a level percent of contributione throughout the period in which the
1iability must beo amortized.

The Govearnsment Code (Section 19816 et seq.) entruses the Department of Pergonnel
Administration (DPA) with the authority to set and negotiate the salaries and benefits
of State employees, and that authority is recognized and cited in currant PERS law. \

LEGISLATIVE INTENT SERVICE

It appears that this authority should be affirmed in this bill. §.‘.
Sels
The definition of labor policy or agrewmmant used in thisc bill is intonded to apply to '3.‘

all PERS employers, including the state. Howover, sinco the definition of collective
Bargaining for State cmployees is presently found in the Govesnnent Code under the
Ralph C. Dills Act, there could be circumstances where tha PERS law might ke

inappropriately applied or misinterpreted in any collective bargaining issue invelving
state aszployse benefits.

<hg board’s authority to promulgate regulations and to detezmine what constitutes
ccmpsnsation should be limited to employors other than the State. Unlike all other
public agencies, the State’s authority is alrzeady in statute for DPA, with statutory
recogaition for collactive bargaining . .__? -z

It appesars contrary to tho purpose of eliminating paneion fraud and abuse to permit
banefit payments, which may have bean computed on improperly reported items of
csmgensation, to continue to be made, regardless of financial hardship to a member.
it is the PERS 3oard’s flduciary responsibility to ensure that only those benefits
«wnich have been logally and actually acerued and eagned by a mompber be payable.

ne1
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. The provision which would permit the convarsion of employer payment of member
contributions to count as cezpensation for retirement purposas during the final
compansation period should not be applicable to State employces. As noted sarliex,
thies was a very common method of improperly inflating a lccal member’s final
campansation, aven though it is specifically prohibited under curzent law. Since the
State picks~up its employees’ contributions, we do not want to jeopardize cur plan’s
qualified atatus under the Internal Revenue Cede nor give taxpayers the lapression
that the State would permsit pensioa espiking. If the Stats is not removed from this
provieion, this bill would place & banefit for State ezployees into PERS law prior to
collactive bargaining and the Legislature’s ratification of an XOU. State employees

benefite sust first be collectively bargained and catified by the Lagislature before
placing the banefit in PERS law.

cast Plndinas

The fiscsal implications of this bill have not heen fully determined at thie tima for the
concracting agencles. Since the State has not pesroitted paension spiking nor allowsd salaries
to be improperly seported to PBRS, no fiscal Lupact is expected for the State.

(800) 666-1817

[his bill is sponsored by PERS, as was the original AB 2331 (Blder) last year, to address the
isgue of pension fraud and abuse. Although the language contained in this bill was the
collaborative affoct of PERS staff, and exployse and employer organizations, including DPA
stagf, DPA had proviously requested certsin anondments be cmade to clazify the Stato’s
compensation and NOU statutory requirszente. Those amendments were not included in the
bill’e current version. :

RRCOKKENDATION = SUPFORT, IPF ANEBKDED

The Department of Personnel Administration recognizes the need to prevent pensicn fraud and
abuse in public pansion plans and supports PERS in this sndeavor. Howsver, the measures
which would pravent pension fraud at the local level need not be directed to the Stats, as
=he State has not had & prablem in this area prikarily because ths State of California has to
neat numegcus statutory reguiresents that specify how employees’ salarias and banefits are
get., Those provisions are then subject to ratification by the Legielature. Thase controle
nava successfully pravented pension fraud from becoaing possible. Therefore, we considar
zhis Dil) te contain unnecessary provisicns to circumveat the current Staca
bargaining/legislative process, which already providas adequate oversight. Suggested
amendmants, which would address the concerns wa describad in Section 3 of the analysis, are
attached.

/) LEGISLATIVE INTENT SERVICE
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FROPOSED AMENDMENTS TO SENATE BILL 53

1. In Saction 2, page 6, line 15, add (g) after 20022.

2. In Saction 2, page 6, line 31, add the following
subdivision:

2% NT SERVICE (600 666-1817
...g.vﬂ LEGISLATIVE INTE (600)
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3.

4.

5.

6.

in Section 4, page 7, line 39, strike the word "agency"” and
ingert gentracting agenay ar sehool emplqver.

In Section &, page 7, line 40, strike the word "agancy” and
insert gontracting agency or.gchool epplover.

In Section 6, page 9, line 10, strike ths words "and 20616".

in Section 6, page 9, line 19, strike the pericd and insert

In Section &, page 9, line 37, between the comma and the
word “"group,” insert £or contracting agency and _gcheql
applayers.

In Section 6, page 10, line 22, strike the word "may” and
replace with gzhall.

¢/ LEGISLATIVE INTENT SERVICE  (800) 666-1917
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9. In Section 6, page 10, agter lina 23, add the follewing
subdivision:

2 81917
.._%é.’/ LEGISLATIVE INTENT SERVICE (800 €6
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10.

11.

12.

13.

In Section 7, pags 10,
local or achgal.-

In Section 7, page 10,
logal or schagl.

line 27, after the word "a®, insert

line 37, after the word "a®, insert

on page 17 and 18, strike Section 18 in its entiraty.

On page 18 and 19, strike Section 19 in its entirety.

300338

%/ LEGISLATIVE INTENT SERVICE  (800) 666-1617
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Court of Appeal, Third Appellate District
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In this “pension spiking” case, Plaintiff Joseph Tanner sought to overturn a
decision of defendant California Public Employees’ Retirement System (CalPERS)

significantly reducing his expected retirement benefit.
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Specifically, Tanner argues his retirement benefit should be set based on a base
salary of $305,844, which was provided for in his final written contract with the City of
Vallejo. The Board of Administration of CalPERS (also a defendant in this action)
decided Tanner was not entitled to have his retirement benefit based on that figure. On
Tanner’s petition for a writ of administrative mandate, the trial court agreed with the
board, holding (among other things) that the $305,844 figure could not be used as
Tanner’s final compensation for purposes of setting his retirement benefit because it did
not qualify as his payrate due to the fact that the figure did not appear on a publicly
available pay schedule.

On Tanner’s appeal, we agree with the trial court that neither Tanner’s final
contract with the city nor a chart prepared by city staff to show how Tanner’s final base
salary was determined qualified as a publicly available pay schedule for purposes of
determining the amount of Tanner’s final compensation and, in turn, the amount of his
retirement benefit. Accordingly, we affirm.

FACTUAL AND PROCEDURAL BACKGROUND

By virtue of his employment with a number of California cities over the years, up
to and including his employment as city manager of the City of Pacifica, Tanner was a
miscellaneous member of CalPERS.

In November 2006, while still employed by Pacifica, Tanner entered into a written
agreement with the City of Vallejo to serve as that city’s manager for a term of three
years, from January 8, 2007, through January 7, 2010. Under the terms of that
agreement, Tanner was to serve initially as a limited term employee not enrolled in
CalPERS but was to become a permanent employee and be reinstated in CalPERS on or

before March 8, 2007.! The agreement provided that Tanner’s base annual salary was to

1 The reason for this initial period of limited term employment is not entirely clear
from the record, but it is also irrelevant for our purposes.

2
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be $216,000, but he was also to receive certain other types of compensation, including (as
relevant here) the following;:

1) A monthly automobile allowance of $600 that was to “be converted to base
salary after March 8, 2007”;

2) A monthly contribution to a deferred compensation plan equal to 15 percent of
his base salary, which the city was to “convert . . . to base salary upon reinstatement to
[Cal]PERS”;

3) 30 days of management leave per year, which was to “be paid as salary”;

4) 240 hours of annual leave per year, with the right to sell back to the city up to
120 hours of accrued leave each year; and |

5) The city’s payment of Tanner’s share of the required contribution to CalPERS,
which, at the city’s option, could be “converted to base salary.”?

Tanner ended his employment with the City of Pacifica effective January 8, 2007,
and began working for the City of Vallejo that same day.

Vallejo city staff forwarded the November 2006 contract to CalPERS, and
CalPERS responded in a letter dated January 26, 2007. CalPERS acknowledged that
Tanner’s base salary qualified as reportable compensation for purposes of retirement.
With respect to the first three items of compensation identified above, however, CalPERS
explained that the Government Code provision defining reportable compensation did “not
allow for converting additional compensation into base pay or adding non reportable
compensation to base pay for retirement purposes. Thus, payments such as management

leave credits; automobile allowance; and deferred compensation should not be converted

2 This sort of payment is referred to as employer paid member contributions.
Tanner’s required contribution to CalPERS was 8 percent of his salary, with the city
contributing another 1 percent. Thus, under this provision, the city was to pay Tanner’s 8
percent contribution for him or pay him an equal amount as additional salary.

3
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to salary and reported to CalPERS for retirement purposes.” With regard to the employer
paid member contributions, CalPERS explained that this amount could be reported to
CalPERS provided that the city adopted “the appropriate resolution for a group or class of
employees” and that the agreement “should be amended to reflect this provision.” With
regard to the provision for selling back annual leave, CalPERS pointed out that “[t]he
City already provides management incentive pay to other management staff, 120 hours
per year at their hourly rate of pay,” but the California Code of Regulations “states that
employees can not [sic] be granted the option of either taking time off or receiving pay.
Therefore, in order for the City Manager’s ‘sell back of 120 hours of accrued leave’ to
qualify as management incentive pay, the option of time off or receiving cash payment
must be taken out of the Managers [sic] contract and replaced by a management incentive
pay clause similar to that found in the City’s Memorandum of Understanding (MOU) for
other management staff.”

Following receipt of the letter from CalPERS, city staff undertook to create a new
class or group of employees, to be known as the “Council Appointed Executive Staff,”
which would consist of the city manager and the city attorney. City staff also drafted a
new employment agreement for Tanner that was to be entered into as of March 8, 2007,
the date Tanner’s employment was to become permanent under the original agreement.
Under the new agreement, Tanner’s base salary was to be $305,844. The contract also
provided that the city would pay Tanner’s portion of the contribution to CalPERS. There
were no provisions, however, for an automobile allowance, deferred compensation,
management leave, or annual leave sell-back. The March 2007 agreement specifically
provided that it superseded the November 2006 agreement and contained a clause
declaring that the March 2007 agreement represented the entire agreement of the parties.

At a meeting on March 27, 2007, the city council authorized the mayor to amend

Tanner’s employment agreement “ ‘to comply with CalPERS regulations’ ”* and
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authorized the city to pay the member contributions of the two employees in the “Council
Appointed Executive Staff.”

As of May 8, 2007, the mayor still had not signed the March 2007 agreement. On
that date, the city’s human resources operations manager, Debora R. Boutte, sent a memo
to the mayor requesting that he authorize the agreement.. In part, the memo explained
that city staff had amended the employment agreement “to comply with [CalPERS]
regulations without changing the total cost of the original employment agreement . . . .
The necessary amendments involved moving the additional costs of the car allowance,
deferred compensation, management leave and 1% of the Employment Paid Retirement
Contribution be added [sic] to the base [salary] versus being reported separately as
additional pay.[3! This change resulted in the base salary going from $216,000 to
$305,844.” The memo was accompanied by a document entitled “City Manager [1]
Salary Computation []] March 8, 2007,” which Boutte referred to as a cost analysis, that
showed how Tanner’s new base salary was determined by adding to the original base
salary the values of the automobile allowance, the deferred compensation, the
management leave, the employer’s share of the CalPERS contribution, and the annual
leave sell-back.4 While the cost analysis showed the new base salary, it did so among
numerous other figures.

Sometime after Boutte sent these materials to the mayor, the mayor signed the
March 2007 agreement. Ultimately, CalPERS reinstated Tanner effective March 8, 2007,

thus allowing him to begin accruing service credit again.

3 In communications following the January 2007 letter, CalPERS had explained to
city staff that the employer’s 1 percent share of the contribution to CalPERS was not
reportable compensation for purposes of retirement and could not be converted into base

salary.

4 We will refer to this document as the cost analysis.
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Two years later, Tanner resigned his employment with the city effective June 1,
2009. He submitted an application for service retirement with CalPERS effective the
next day and reported his highest compensation period as June 1, 2007 to May 31, 2008.

In December 2009, CalPERS notified Tanner that it would compute his retirement
benefit based on his original base salary of $216,000 in the November 2006 agreement
rather than the increased base salary in the March 2007 agreement. Tanner appealed that
decision in February 2010.5 The matter was heard by an administrative law judge ovér
10 days between November 2011 and May 2012.

In November 2012, the administrative law judge issued a proposed decision
denying Tanner’s appeal, and in February 2013, the board adopted that proposed decision
as its own (with three minor changes). In the decision, the board concluded that Tanner’s
“compensation earnable for purposes of calculating his retirement benefits cannot include
amounts previously paid to [him] as an automobile allowance, employer paid deferred
compensation, 30-day leave allowance, one percent employer portion of PERS
contributions, or 120-hour annual leave cash out option.”

The board denied Tanner’s petition for reconsideration in April 2013, and in May
2013 Tanner filed a petition for a writ of administrative mandamus in the superior court.
In January 2015, the trial court entered its judgment denying Tanner’s writ petition. In its
ruling, the trial court noted that, to show that CalPERS had abused its discretion in
determining that Tanner was not entitled to have his retirement benefit based on the
increased base salary in the March 2007 agreement, Tanner had to “establish that the
$305,844 was his ‘pay rate.” ” The court concluded that Tanner could not “legitimately -

5 Tanner’s appeal does not appear in the administrative record, as far as we can
determine, but there are references to it in Tanner’s prehearing conference statement and
CalPERS’s statement of issues in the administrative proceeding.

6
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claim that his salary of $305,844 [wa]s ‘pay rate,” because [Tanner] has not shown that
this salary was on a publicly available ‘pay schedule.” 6

Tanner timely appealed.

DISCUSSION
I
Contract Arguments

Tanner spends much of his opening brief arguing that the trial court erred by
failing to properly apply contract principles, such as reformation for mistake and the
parole evidence rule. In essence, Tanner’s argument appears to be that under contract
principles, he and the city made a mutual mistake in entering into the November 2006
agreement because they thought all of his compensation in that agreement could be used
to calculate the amount of his retirement benefit, and when CalPERS informed them
otherwise, they reformed the agreement to achieve their original intent by folding various
miscellaneous items of compensation in the November 2006 agreement into his new,
greater base salary in the March 2007 agreement. In Tanner’s view, because the March
2007 agreement was an integrated contract that superseded and replaced the November
2006 agreement, CalPERS and the trial court could not lawfully construe the later
agreement by referring to the earlier, superseded agreement.

As we will explain, however, we conclude Tanner’s appeal is without merit
regardless of these contract arguments, or any of the other arguments Tanner makes.

This is so because we agree with the trial court that the greater base salary in the March

6 The trial court also concluded that the additional items of compensation from
Tanner’s November 2006 contract that were folded into the new base salary in his March
2007 contract did not qualify as “special compensation” that could be added to the pay
rate in the earlier contract for purposes of calculating Tanner’s retirement benefit, but
Tanner never actually made such an argument. Instead, his contention was that the base
salary in his March 2007 agreement was the payrate on which he was entitled to have his
retirement benefit calculated.
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2007 agreement did not qualify as Tanner’s payrate for purposes of calculating the
amount of his retirement benefit because that salary was not paid pursuant to a publicly
available pay schedule. For this reason, Tanner has no right to have his retirement
benefit calculated based on that greater base salary.
II
The Public Employees’ Retirement Law

Under the Public Employees’ Retirement Law (Gov. Code, § 20000 et seq.), “[t]he
formula for determining a member’s retirement benefit takes into account (1) years of
service; (2) a percentage figure based on age on the date of retirement; and (3) ‘final
compensation’ . . ..” (City of Sacramento v. Pub. Employees Ret. Sys. (1991) 229
Cal.App.3d 1470, 1478, fn. 5.) As used in the Public Employees’ Retirement Law,

“ ‘compensation’ means the remuneration paid out of funds controlled by the employer in
payment for the member’s services performed during normal working hours or for time
during which the member is excused from work” for certain reasons not relevant here.
(Gov. Code, § 20630, subd. (a).) Compensation reported by the employer to CalPERS
“shall not exceed compensation earnable, as defined in Section 20636.” (Gov. Code,

§ 20630, subd. (b).)

“ ‘Compensation earnable’ by a member means the payrate and special
compensation of the member, as defined by subdivisions (b), (c), and (g), and as limited
by Section 21752.5.” (Gov. Code, § 20636, subd. (a).) “ ‘Payrate’ means the normal
monthly rate of pay or base pay of the member paid in cash to similarly situated members
of the same group or class of employment for services rendered on a full-time basis
during normal working hours, pursuant to publicly available pay schedules. ‘Payrate,’
for a member who is not in a group or class, means the monthly rate of pay or base pay of
the member, paid m cash and pursuant to publicly available pay schedules, for services
rendered on a full-time basis during normal working hours, subject to the limitations of

paragraph (2) of subdivision (e).” (Gov. Code, § 20636, subd. (b)(1), italics added.)

8
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Based on the foregoing statutes, whether an employee is a member of a group or
class of employees, the employee’s normal monthly rate of pay or base pay must be paid
in cash pursuant to a publicly available pay schedule in order to qualify as payrate and
thus as “compensation earnable” that can be reported to CalPERS for use in the
calculation of the employee’s retirement benefit.

The question of what does or does not constitute a publicly available pay schedule
has been addressed in only two published decisions.

In Prentice v. Board of Administration (2007) 157 Cal.App.4th 983 (Prentice), “a
local municipality decided to provide the manager of its water and power department
with a 10.49 percent salary increase during what turned out to be the last two years of his
career. Although the municipality had a salary range for the manager’s position which
would have applied to anyone else who filled the position, the municipality did not alter
the salary range to reflect the increase and it was not otherwise available to other
employees in the same class as the manager. In light of these circumstances, [Cal]PERS
did not include the salary increase in calculating the manager’s retirement allowance.
The manager then challenged [Cal]PERS’s decision by way of a petition for a writ of
mandate, which the trial court denied.” (/d. at p. 986.)

On Prentice’s appeal, the appellate court concluded the salary increase was not
part of Prentice’s payrate because “the increase Prentice received was never part of a
published pay schedule within the meaning of [Government Code] section 20636,
subdivision (b)(1)” in that “the city consistently excluded the increase from the salary
range available for Prentice’s position.” (Prentice, supra, 157 Cal.App.4th at p. 994.)
The appellate court went on to reject the argument that disclosure of Prentice’s full salary
in the city’s annual budget was sufficient to satisfy the statute, observing as follows:
“Admittedly, as Prentice points out, his full salary would have been available to anyone
examining the city’s annual budget. However, as a practical matter, inclusion of a

provisional or temporary salary in a budget document would not have afforded any other

9
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person holding the position the right to receive the same increase, where, as here, the city
itself consistently recognized that the salary range did not include the raise. Because, as
we view the entire statutory scheme, the limitations on salary ére designed to require that
retirement benefits be based on the salary paid to similarly situated employees,
[Cal]PERS acted properly in looking at the published salary range rather than the
exceptional arrangement the city made with Prentice and reflected in the city’s budget
documents. The defect in Prentice’s broad interpretation of ‘pay schedule’ is that it
would permit an agency to provide additional compensation to a particular individual
without making the compensation available to other similarly situated employees.” (Id.
at p. 994.)

In Molina v. Board of Administration (2011) 200 Cal.App.4th 53 (Molina), a
former public employee “sought to compel the inclusion in the calculation of his
retirement pension all, or at least some portion of, the settlement proceeds received in the
negotiated resolution of his wrongful termination action against the City of Oxnard.” (/d.
at p. 56.) The trial court denied his writ petition, and the appellate court affirmed. (/bid.)
In doing so, the appellate court explained as follows: “Molina fails to recognize the
important difference between the amount he was paid by Oxnard (i.e., the settlement
proceeds), which may be subject to income taxes, and the much narrower category of
‘compensation earnable’ that can be taken into account for pension purposes, as
established under [the Public Employees’ Retirement Law]. Because, under [the Public
Employees’ Retirement Law], even if a portion of the settlement amount had been
labeled back pay and was includible in taxable income, it could not be included in
Molina’s ‘payrate’ because there was no evidence that the amount was either (1) paid to
similarly situated employees or (2) paid in accordance with a ‘publicly available pay

schedule[ ] . . . for services rendered on a full-time basis during normal working hours.

(d. atp. 67.)

10
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In the trial court here, CalPERS argued there was “no basis to distinguish the
present case from Prentice and Molina. The only documents that list Tanner’s salary as
$305,844 are his amended contract and the May 8, 2007, documents relating to that
amended contract. Just like the budget documents in Prentice and the settlement
agreement in Molina, Tanner’s amended contract and the May 8, 2007 documents do not
qualify as a ‘pay schedule.” These documents relate only to Tanner personally, without
listing any other position or person. There is no evidence that the City Council ever
voted to adopt any of these documents for any purpose, much less adopt them as ‘pay
schedules.’

The trial court agreed with CalPERS on this point, finding that Tanner’s claimed
base salary of $305,844 did not appear on any publicly available pay schedule. In
response to Tanner’s argument that the cost analysis was his pay schedule, the trial court
noted that the city “made an exceptional arrangement with [Tanner] to provide him
significant compensation” that was “well above the salary paid to the last Vallejo City
Manager.” The court also observed that the cost analysis “differs from the ‘pay
schedules’ for other groups or classifications of City employees,” in particular, the
document showing “the salary information for Department Heads and Executive
Assistants.” The court pointed out that the cost analysis Tanner claimed was his pay
schedule was “specific to him only, in that it is dated ‘March 8, 2007’ and pertains only
to the City Manager.” Finally, the court concluded that Tanner’s “broad interpretation of
‘pay schedule’ would permit an agency to provide additional compensation to a particular
high-ranking official, any time it made a document with his specific pay information
‘publicly available,” ” and the court did “not believe that the Legislature intended such a
broad construction of ‘pay schedule.”

On appeal, Tanner contends the city “satisfied the publicly available pay schedule
‘requirement’ as it existed in 2007 because “Boutte testified that the [cost analysis] was

a pay schedule and that it was provided to the public” and because the city’s human

11
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resources director, Dennis Morris, “also testified that the City Manager’s contract was
[Tanner’s] pay schedule.” This argument is not persuasive for several reasons.

First, the question of whether the $305,844 base salary in Tanner’s March 2007
agreement was paid pursuant to a publicly available pay schedule within the meaning of
Government Code section 20636, subdivision (b)(1) is a question of law because it
involves “[t]he proper interpretation of a statute, and its application to undisputed facts.”
(State Water Resources Control Bd. Cases (2006) 136 Cal.App.4th 674, 722.) Here, the
facts are undisputed that Tanner’s $305,844 base salary appeared in the March 2007
agreement and in the related cost analysis and both of those documents were publicly
available. Thus, the question of whether either or both of those documents qualified as a
pay schedule, as the Legislature intended that term in Government Code section 20636,
subdivision (b)(1), is a question of law that we review de novo. The fact that Boutte may
have characterized the cost analysis as a pay schedule and Morris may have characterized
the March 2007 agreement as a pay schedule has very little bearing on our analysis of
that legal question.

Second, even if we were to give weight to the testimony of Boutte and Morris on
the question of whether the cost analysis or the March 2007 agreement qualifies as a pay
schedule, it turns out their testimony is far less supportive of Tanner’s argument on this
point than he lets on. On the first day of the administrative hearing, Boutte testified that
the city manager and city attorney positions are different from other positions within city
employment because those two positions are filled only by the city council, which does
not hire any other employees, and those two positions are the only ones that have “actual
agreements,” i.e., written contracts. When asked how the contracts for those two
positions “differ from the way the other employees [are] hired, particularly with respect
to published pay scales,” Boutte responded, “We do not publish those salaries because
they change, based upon what’s negotiated between the two parties, the City and that
individual. And it changes. And once the document is finalized through a resolution,

12
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that becomes publicly [available] but there is no set salary schedule for City Manager or
City Attorney.” (Italics added.)

Later, when asked “what document contains the compensation for the City
Manager,” Boutte responded, “The contract, the agreement, the individual agreement.
And possibly, the resolution may outline the total.” And after that, when asked if she felt
“any need to post the[] pay [of the city manager and city attorney] on a publicly available
pay schedule,” Boutte responded, “No, I did not.”

It was only the following day, while being questioned about the items of
compensation in the November 2006 agreement that were not included in the March 2007
agreement, that Boutte spontaneously referenced the cost analysis and described it as “the
pay schedule in terms of how we determined the base salary for Mr. Tanner’s contract.”

In arguing that Boutte testified the cost analysis was a pay schedule, Tanner refers
only to her testimony on the second day and ignores completely her testimony on the first
day. Viewed as a whole, however, Boutte’s testimony does not support Tanner’s
argument that Boutte believed the cost analysis qualified or served as a pay schedule.

As for Morris, he testified that a spreadsheet showing the salary ranges for
department heads and executive assistants with the city was an appropriate pay schedule
because “[a] pay schedule normally has the various steps of the salary range, from the top
to the very -- you know, from start to the very top of the range. Then it’s broken down in
an hourly, monthly, biweekly basis, that type of thing. It’s pretty standard.” When asked
if employees hired by contract at the city are on pay schedules, Morris responded,
“Normally, no” because “normally their compensation is only specified in the agreement,
in the contract itself.” Morris then testified that the city attorney and the city manager
were the only two city positions he could think of that were hired by contract. This is the
testimony to which Tanner refers when he argues that “Morris . . . testified that the City
Manager’s contract was his pay schedule.” Of course, as can be seen from the testimony

itself, which we have set forth in full, Morris testified to no such thing. Instead, his

13
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testimony is more consistent with Boutte’s initial testimony, which was that there were
no pay schedules for the city’s two contract employees: the city manager and the city
attorney.

In any event, as we have noted, the question of whether the $305,844 base salary
in Tanner’s March 2007 agreement was paid pursuant to a publicly available pay
schedule within the meaning of Government Code section 20636, subdivision (b)(1) is a
question of law, and thus we would not defer to either Boutte or Morris on this question
even if their testimony had been more favorable to Tanner than it actually was. On
questions of law, we exercise de novo review (State Water Resources Control Bd. Cases,
supra, 136 Cal.App.4th at p. 722), which means we do not defer even to the trial c;mrt.
Instead, we apply well-known rules of statutory interpretation to determine for ourselves
the intended meaning of the statute and the impact of that meaning on the present case.

When interpreting a statute, “we begin with the plain language of the statute,
giving the words their ordinary and common meaning. [Citation.] ‘If the language is
unambiguous, the plain meaning controls,’ and no further analysis is warranted.
[Citations.] If the language allows more than one reasonable construction, we consider
‘such aids as the legislative history of the [statute] and maxims of statutory construction.
In cases of uncertain meaning, we may also consider the consequences of a particular
interpretation, including its impact on public policy.” ” (State ex rel. Bartlett v. Miller
(2016) 243 Cal.App.4th 1398, 1408.)

Applying these rules here, we conclude that neither of the documents on which
Tanner relies qualified as a pay schedule for purposes of determining his final
compensation and thus the amount of his retirement benefit. In reaching that conclusion,
we begin with the ordinary and common meaning of the word “schedule,” which is, in
this context, “a written or printed list, catalog, or inventory.” (Merriam-Webster’s
Collegiate Dict. (11th ed. 2006) p. 1110, col. 1.) From this definition, and the

surrounding context of the statute, we can discem that a pay schedule is a written or
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printed list, catalog, or inventory of the rate of pay or base pay of one or more employees
who are members of CalPERS.

Does the March 2007 agreement or the cost analysis meet this definition? No,
because neither document qualifies as a list, catalog, or inventory of the rate of pay or
base pay of one or more employees. It is true both documents show the base pay the city
ultimately agreed to pay Tanner as city manager starting in March 2007, but neither
document is limited to that pay information. For its part, the March 2007 employment
agreement runs 14 pages and shows all of the terms and conditions of Tanner’s
employment as city manager, with the base salary for the position appearing on page
seven of the agreement. As for the cost analysis, that document differs from the
employment agreement in that it is only a single page and does not set forth all of the
other terms and conditions of Tanner’s employment; nonetheless, the cost analysis
contains a slew of figures above and beyond Tanner’s base salary under the March 2007
agreement, and a member of the public would be hard-pressed to locate the new base
salary of the city manager position among all of the other figures on the page and identify
it as such.

I
“Antispiking” Legislation -- Public Disclosure

Why is this important? Because we discern from the Legislature’s use of the term
pay schedule an intent to require the employer to use a document (or documents) that
isolates the rate of pay or base pay of its employees who are CalPERS members from
other employment information and other figures -- with the exception, of course, of the
rate of pay or base pay for other such employees. The purpose behind such isolation is
apparent, especially in light of the acéompanying requirement that such pay schedules are
to be made available to the public. A document that catalogs or lists the rate of pay or

base pay of one or more employees who are CalPERS members, separate and apart from
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other information, more readily informs the public of the payrate that will or may be used
in determining the amount of an employee’s retirement benefit.

That this was the Legislature’s purpose -- to facilitate the public disclosure of pay
information for public employees who are members of CalPERS -- appears not only from
the terms the Legislature used in Government Code section 20636, subdivision (b)(1), but
also from the circumstances surrounding the origin of that provision. The term pay
schedule first appeared in the Public Employees’ Retirement Law in 1993, when the
predecessor statute to Government Code section 20636 -- former Government Code
section 20023 -- was enacted in place of a previous statute bearing the same section
number (Stats. 1993, ch. 1297, § 6, p. 7691) as part of a bill sponsored by CalPERS to
address the then “recently uncovered, but apparently widely used, practice of ‘spiking’
(intentional inflation) the final ‘compensation’ (upon which retirement benefits are based)
of employees of [Cal]JPERS local contracting agencies.” (Sen. Public Employment &
Retirement Com., Analysis of Sen. Bill No. 53 (1993-1994 Reg. Sess.) Mar. 29, 1993,

p. 1.) The stated purpose of this part of the new section 20023 was to ensure that
payrates would “be stable and predictable among all members of a group or class of
employment” and that they would “be publicly noticed b{y] the governing body.” (/d. at
p.5.)

This purpose would not be served by deeming either the March 2007 agreement or
the cost analysis to be a pay schedule. If we were to do so, we would be sanctioning a
practice -- including an employee’s rate of pay or base pay among any number of other
figures or terms and conditions of employment -- that would frustrate, rather than further,
the apparent legislative purpose and intent behind the law. Such a result would also
deviate substantially from the ordinary and common meaning of the term pay schedule as.
a list, catalog, or inventory of the rate of pay or base pay of one or more employees.

Based on the foregoing analysis, we conclude that neither of the documents

Tanner claims was a pay schedule qualified as such a document under the intended
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meaning of Government Code section 20636, subdivision (b)(1). Accordingly, the trial
court properly denied Tanner’s writ petition on the ground that Tanner has no right to
have his retirement benefit calculated based on the base salary in the March 2007
agreement.
DISPOSITION
The judgment is affirmed. CalPERS shall recover its costs on appeal. (Cal. Rules

of Court, rule 8.278(a)(1).)
VA,

Robie, J.

We concur:

Dokl

Nicholson, Acting P. J.

M

Renner, J.
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C078458
Sacramento County
No. 34201380001492CUWMGDS

Copies of this document have been sent by mail to the parties checked below unless they were
noticed electronically. If a party does not appear on the TrueFiling Servicing Notification and is
not checked below, service was not required.

John M. Jensen

Law Offices of John Michael Jensen
11500 West Olympic Boulevard, Suite 550
Los Angeles, CA 90064

Jeffrey Ryan Rieger

Reed Smith LLP

101 Second Street, Suite 1800
San Francisco, CA 94105

Honorable Shelleyanne Wai Ling Chang

‘/ Judge of the Sacramento County Superior Court
720 Ninth Street

Sacramento, CA 95814
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OFFICE OF ADMINISTRATIVE HEARINGS . State of California

e e e ——— e ettt

1350 Front Street Suite 6022, San Diego CA 92101 Department of General Services
(619) 525-4475 phone / (916) 376-6325 fax
www.dgs.ca.gov/OAH

October 16, 2012

California Public Employees’ Retirement System e
Legal Office i

400 Q Street S T 172 '

Sacramento, CA 95811 L

Subject: Adams, Randy G.
OAH No. 2012030095
Agency No. 2011 0788

Enclosed are the following:

X  The original Proposed Decision

[0  Anagency order of adoption. If the Proposed Decision is adopted, please
return a copy of the signed adoption order to the Office of Administrative
Hearings.

[0  The original Decision

BXI  Exhibits numbered: SEE ATTACHED LIST
Please make sure you have received all listed exhibits. If exhibits are missing,
please contact OAH immediately.

[0  Email copy of the Proposed Decision to:

[C] The above referenced case was resolved prior to conclusion of the hearing. We
are returning the enclosed original exhibits 1 - x to you.

JH
Encl.
Transmittal Form
OAH 60 (Rev. 04/09)
Rogional Offices
Los Angeles Qealdand Sacramonto Van Nuys
320 West Fourth Street 1516 Clay Street 2349 Gateway Oak Drive 15360 Sherman Way
Sulte 630 Sulte 208 Suite 8200 Suite 300
Los Angeles, CA 80013 Oakdand, CA 94612 Sacramento, CA 85833 Van Nuys, CA 91408
(213) 576-7200 (510) 622-2722 (916) 263-0550/(816) 263-0880 (818) 804-2383

(916) 376-6324 fax (916) 376-6323 fax (616) 376-6349/(916) 2376-6319 fax (@16) 376-6318 fax
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BOARD OF ADMINISTRATION
PUBLIC EMPLOYEES’ RETIREMENT SYSTEM
STATE OF CALIFORNIA

In the Matter of the Calculation of the Final Agency Case No. 2011-0788
Compensation of: :
OAH No. 2012030095
RANDY G. ADAMS,
Applicant/Respondent,
and
CITY OF BELL,
Public Entity/Respondent.

PROPOSED DECISION

James Ahler, Administrative Law Judge, Office of Administrative Hearings, State of
California, heard this matter on September 19 and 20, 2012, in Orange, California.

Gregg McLean Adam, Attorney at Law, represented Applicant/Respondent Randy G.
Adams, who was present throughout the administrative proceeding.

Stephen R. Onstot, Attorney at Law, represented Public Entity/Respondent City of
Bell.

Wesley E. Kennedy, Senior Staff Counsel, represented Petitioner Marion Montez,
Assistant Division Chief, Customer Account Services Division, California Public
Employees’ Retirement System, State of California.

The matter was submitted on September 28, 2012.

PRELIMINARY STATEMENT

Randy G. Adams enjoyed a long career in law enforcement. He served for many
years as Chief of Police for the City of Simi Valley and as Chief of Police for the City of
Glendale. On July 27, 2009, he began serving as the Chief of Police for the City of Bell.

1
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Mr. Adams’ last paid day of employment with the City of Bell was July 31, 2010. During
his employment with the City of Bell, Mr. Adams earned “$17,577.00 per pay period”
($457,002.00 per year). '

In December 2010, Mr. Adams applied to CalPERS for a service retirement based
upon his many years of credited service. Mr. Adams contends that his service retirement
allowance should be calculated on earnings reported to CalPERS by the City of Bell.

The City of Bell and CalPERS agree that Mr. Adams is entitled to a service
retirement, but they assert that his retirement allowance should not be calculated upon
earnings from the City of Bell because those earnings were not made pursuant to a publicly
available pay schedule. In response, Mr. Adams claims that payment for his services was
made pursuant to a legal employment agreement that was available to the public.

Mr. Adams did not establish by a preponderance of the evidence that his earnings
from the City of Bell were made pursuant to a publicly available pay schedule. CalPERS
correctly determined that Mr. Adams’ earnings from the City of Bell did not constitute
“compensation earnable” under the Public Employee Retirement Law. CalPERS correctly
concluded that Mr. Adams’ service retirement allowance should be based on his earnings
from the City of Glendale and should include his year of service with the City of Bell.

FACTUAL FINDINGS
Background Information

1. The California Public Employees Retirement System (CalPERS) manages
pension and health benefits for public employees, retirees, and their families. Retirement
benefits are provided under defined benefit plans. A member’s contribution is determined by
applying a fixed percentage to the member’s compensation. A public agency’s contribution
is determined by applying a contribution rate to the agency’s payroll. Using certain actuarial
assumptions, the Board of Administration sets employer contribution rates on an annual
basis.

2, A member’s service retirement allowance is calculated by applying a
percentage figure, based upon the member’s age on the date of his or her retirement, to the
member’s years of credited service and the member’s “final compensation.” CalPERS may
review earnings reported by an employer to ensure that only those items allowed under the
Public Employee Retirement Law (PERL) are included as “final compensation” for purposes
of calculating a retirement allowance.

3. Randy G. Adams (Mr. Adams or Applicant) was employed by the City of
Glendale as Chief of Police from January 31, 2003, through July 10, 2009. Mr. Adams’
“compensation earnable” during that employment was $19,574.61 per month ($234,895.32

per year).
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Mr. Adams submitted an application to CalPERS for a service retirement that was
dated May 15, 2009, with an effective date of July 11, 2009. He briefly retired after filing
that application.

4. On July 27, 2009, Mr. Adams submitted an application to CalPERS for
reinstatement from retirement because he began employment as Chief of Police with the City
of Bell. CalPERS approved and processed that application on September 17, 2009, with an
effective date of reinstatement backdated to July 27, 2009.

S. The City of Bell is a public agency that contracted with CalPERS for the
provision of retirement benefits to eligible employees under PERL.

6. Negotiations concerning Mr. Adams’ employment with the City of Bell began
in earnest in April 2009, shortly before Mr. Adams retired from employment with the City of
Glendale. The negotiations resulted in the signing of an Agreement for Employment dated
May 29, 2009.! Robert A. Rizzo (CAO Rizzo0), Chief Administrative Officer, City of Belli,
signed the agreement on behalf of the City of Bell. Some City Council members were aware
of CAO Rizzo’s decision to hire Mr. Adams as Chief of Police.

Payment to Mr. Adams under the May 29, 2009, employment agreement was not
made pursuant to a publicly available pay schedule. Mr. Adams’ employment agreement and
the personnel action report related to his employment were not readily available for public
review. The employment agreement was ultimately made available by the City of Bell in
response to a formal public records request.

The May 29, 2009, employment agreement was for an unspecified term, with Mr.
Adams’ employment as Chief of Police to commence on July 27, 2009. Under the
agreement, Mr. Adams’ “basic salary” was “$17,577.00 per pay period.”> The agreement .
stated that Mr. Adams’ basic salary could be adjusted “by the CAO, in his sole discretion . . .
in an amount commensurate with Employee’s performance.”

The City of Bell’s City Council did not approve or ratify the May 29, 2009,
employment agreement.

! In addition to the May 29, 2009, employment agreement, two other signed
employment agreements were produced that contained different contract dates, called for the
provision of different services, and required separate payments that, when added together,
totaled $17,577 per pay period. These contracts were drafted and signed after Mr. Adams
began employment with the City of Bell, and they did not constitute the employment
agreement under which Mr. Adams was employed.

2 The term “pay period” was not defined, but common usage established that a
“pay period” was every two weeks. Mr. Adams basic pay was $457,002 per year.

3
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The City of Bell Scandal

7. In July 2010, two Los Angeles Times reporters wrote an article that claimed
that City of Bell officials were receiving salaries that were among the highest in the nation.
These and other articles led to widespread criticism and a demand that certain City of Bell
officials resign. Mr. Adams’ hiring and his earnings became a focus of concern.

8. On July 23, 2010, Mr. Adams received a telephone call advising him that the
City Council had decided in a closed session to announce that Mr. Adams’ had resigned as
Chief of Police. Mr. Adams denied resigning from employment and offered to meet with
City of Bell attorneys to discuss his separation. On August 20, 2010, Mr. Adams learned that
the City of Bell had not direct deposited his paycheck for the period August 12, 2010,
through August 14, 2010.°

The Application for a Service Retirement

9. Mr. Adams submitted an application for a CalPERS service retirement dated
December 5, 2010. Mr. Adams represented that his highest final compensation was the last
12 months of his employment with the City of Bell. He represented that his last day on the
City of Bell payroll was July 31, 2010, noting that his employment was “terminated by
failure to pay on 8-20-10.” Mr. Adams requested that his service retirement allowance be
calculated using his compensation with the City of Bell in the amount of $38,083.50 per
month.

CalPERS’ Response to the Application

10.  Following the receipt of Mr. Adams’ application, CalPERS reviewed what the
City of Bell reported it had paid to Mr. Adams. CalPERS concluded that Mr. Adams’
earnings were not “compensation earnable” under PERL because those earnings were not set
forth in publicly available pay schedules. CalPERS determined that Mr. Adams’ earnings
with the City of Glendale, another covered public agency, had been set forth in publicly
available pay schedules. CalPERS determined that Mr. Adams’ highest average 12
consecutive months of compensation with the City of Glendale was $19,574.61 per month
($234,895.32 per year); CalPERS used the City of Glendale earnings to calculate Mr.
Adams’ service retirement allowance.

11. By letter dated December 17, 2010, CalPERS advised Mr. Adams that the
Office of Audit Services (OAS) completed a review of the City of Bell’s payroll reporting
and member enrollment processes; that the OAS review noted that the Office of the Attorney
General had filed a civil action against various persons, including Mr. Adams; that the
resolution of the civil action might result in an adjustment of Mr. Adams’ “compensation

3 This Factual Findings simply provides context. It is drawn from the Claim in
an Action for Money and Damages that was filed on Mr. Adams’ behalf with the City of Bell
on February 1, 2011.

4
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earnable”; and that “CalPERS’ calculation of retirement benefits will take into account only
compensation paid that it determines was proper and authorized, pursuant to properly
approved and publicly available valid contracts entered into prior to 2005, or pursuant to
publicly available schedules that can be substantiated as meeting the definition of
compensation earnable” pending resolution of the civil action. The letter stated that
CalPERS would use compensation from the City of Glendale to calculate Mr. Adams’
retirement allowance. The letter notified Mr. Adams of his appeal rights.

12. By letter dated February 15, 2011, Mr. Adams timely appealed from
CalPERS’ determinations and requested an administrative hearing.

13.  OnJuly 12, 2012, Petitioner Marion Montez, CalPERS’ Assistant Division
Chief, Customer Account Services Division, signed the Statement of Issues giving rise to this
administrative proceeding.

Mr. Adams’ Employment History

14.  After working briefly for the Los Angeles County Schools, Mr. Adams began
his law enforcement career in July 1972 with the City of Buenaventura Police Department.
He worked there for 23 years, rising to the ranks of Lieutenant and serving on the Command
Staff. Mr. Adams met Pier’ Angela Spaccia (Ms. Spaccia) during his employment with the
City of Ventura. Mr. Adams was employed as Chief of Police by the City of Simi Valley
from September 1995 through January 2003. Mr. Adams was employed as Chief of Police
by the City of Glendale from January 2003 through July 2009. Mr. Adams was employed as
Chief of Police by the City of Bell from July 2009 through July 2010.*

Mr. Adams was credited with 38.562 years of credited CalPERS service as a result o
his public employment. .

The Negotiations with the City of Bell

15.  Mr. Adams met Ms. Spaccia in 1980 when both of them were employed by the
City of San Buenaventura. Ms. Spaccia left that employment around 1990. She did not keep
in close contact with Mr. Adams after that.

In 2003, Ms. Spaccia began working full time for the City of Bell as an assistant to
CAO Rizzo. The City of Bell employed several persons, including CAO Rizzo, Ms. Spaccia,
and the (then) Chief of Police, pursuant to written employment agreements.

4 According to benefit calculations provided by a CalPERS’ actuary, Mr. Adams
was credited with 1.015 years of service with the City of Bell, 6.440 years of service with the
City of Glendale, 7.406 years of service with the City of Simi Valley, 23.181 years of service
with the City of San Buenaventura, and 0.52 years of service with the Los Angeles County
Schools, totaling 38.562 years of CalPERS service.

5
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Before 2009, Ms. Spaccia learned that Mr. Adams was being considered for a law
enforcement position in Orange County. She knew Mr. Adams had served as the Chief of
Police for the City of Simi Valley and was the Chief of Police for the City of Glendale. Ms.
Spaccia told CAO Rizzo that she knew Mr. Adams personally and she spoke very highly of
him. Mr. Adams did not get the position in Orange County and remained employed as the
City of Glendale’s Chief of Police

About a year later, sometime in 2009, CAO Rizzo announced, “We need a chief from
outside.” CAO Rizzo asked Ms. Spaccia about Mr. Adams. Ms. Spaccia said Mr. Adams
enjoyed an impeccable reputation. CAO Rizzo asked Ms. Spaccia to make arrangements to
meet with Mr. Adams. Ms. Spaccia agreed and made the arrangements.

Ms. Spaccia contacted Mr. Adams at his office in Glendale. She arranged for a series
of meetings between Mr. Adams, CAO Rizzo, several City of Bell employees, and several
City Council members. Ms. Spaccia attended some meetings and typed certain documents
related to Mr. Adams’ employment, but she was not involved directly in the negotiations that
resulted in Mr. Adams becoming employed as the City of Bell’s Chief of Police.

16. A review of the emails between Ms. Spaccia and Mr. Adams highlight the
negotiations that took place. Some emails demonstrate a conscious effort to shield salaries
paid to certain City of Bell employees, including Mr. Adams, from public view.?

On April 14, 2009, Mr. Adams sent Ms. Spaccia an email. An attachment to the
email was addressed to CAO Rizzo. In the attachment, Mr. Adams thanked CAO Rizzo for
the employment opportunity; he stated that his PERS compensation was projected to be
$270,000 per year; that the Chief of Police for the City of Bell made $160,000 to $190,000
per year; and that he was requesting a starting salary of $370,000 per year “plus the deferred
compensation package we have discussed.” Mr. Adams wrote, “The big difference, and I
certainly value this, is that what 1 earn in this position will be ‘persalbe.”” Mr. Adams
mentioned a deferred compensation plan of $69,000 per year, “most of which is ‘persalbe.’”
Mr. Adams requested that the City of Bell pay employee costs for his CalPERS retirement
and provide him and his dependents with lifetime medical, dental and vision insurance. The
attachment suggested that employment commence on September 1, 2009, and that it be
renewable yearly, subject to 30 days notice of termination by either party.

On April 14, 2009, Ms. Spaccia sent Mr. Adams an email that stated: “By the way . .
after our morning meeting tomorrow Bob [CAO Rizzo] would like us to go to the Starbuck’s
to meet with the POA President and Vice-President . . . then we will go get [City Councilman
M] and have lunch . . . hope that will work.”

5 Ms. Spaccia, who served as the City of Bell’s Assistant Chief Administrative
Officer at the time, was responsible for typing employment agreements for certain City of
Bell management employees including CAO Rizzo, herself, Chiefs of Police and Directors.
The tagk was not assigned to clerical staff. The assignment of this seemingly routine chore
to Ms. Spaccia helped keep the salaries confidential.

6
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On April 15, 2009, Mr. Adams sent Ms. Spaccia an email. He ended the email as
follows: “I am looking forward to seeing you and taking all of Bell’s money?! Okay . .. just
a share of it!!”

On April 16, 2009, Ms. Spaccia sent an email to Mr. Adams that responded to the
attachment to CAO Rizzo. The email stated:

LOL ... well you can take your share of the pie . . . just
like us!!! We will all get fat together . . . Bob has an
expression he likes to use on occasion . . .

we’re not Hogs . . . all is well!
Have a nice night . . . see you tomorrow . . . .

On April 22, 2009, Mr. Adams sent Ms. Spaccia an email, thanking her “for helping
me with the amazing opportunity.” A draft memorandum of understanding was attached that
stated that the City of Bell was aware that Mr. Adams had suffered several injuries that
prevented him from heavy lifting; that the injuries were the result of industrial incidents
occurring during Mr. Adams’ employment at Buenaventura, Simi Valley, and Glendale; that
“the City of Bell recognizes that Mr. Adams qualifies for, and will be filing for, a medical
disability retirement”; and that the “City of Bell agrees to support his retirement and agrees
that a service/medical retirement is justified and appropriate.”

On April 23, 2009, Ms. Spaccia advised Mr. Adams that several documents needed to
be prepared including an employment contract, an independent contractor (consultant) letter,
a medical retirement acceptance letter, and a vehicle indemnification letter. Ms. Spaccia
wrote: “As you might have surmised already, there are very specific reasons why it would
not all be addressed as one all-encompassing contract, but I want to meet and be sure that
you are comfortable with it.” The plan to have the agreements spread amongst several
documents, rather than having them set forth in a single document, demonstrated a desire to
maintain secrecy about the details of Mr. Adams’ employment agreement.

Ms. Spaccia attached a proposed employment agreement to an email dated May 14,
2009, that stated: “Take a look and call me when you have a few minutes . . . no rush.”

By email dated May 27, 2009, Mr. Adams returned the contract to which he had made
several changes. In that email, Mr. Adams represented that his legal advisor informed him
that a general law city must have a contract signed by the mayor of that city on behalf of the
city council, unless an enabling document authorized the Chief Administrative Officer to act

- for the City Council. According to the email, “I told [the legal advisor] that was the case and

. that Bob [CAO Rizzo] was in total control in the City of Bell. He said that was great, but
feels I should have a copy of the agreement that gives Bob that authority as an attachment to
my contract.” The email asked Ms. Spaccia whether “we should make the Worker’s Comp

7
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letter a separate matter of understanding that we just sigti and keep separate?” Mr. Adams’
comment about need to have the worker’s compensation letter separate signified his desire to
keep certain details of his employment agreement confidential.

By email dated May 27, 2009, Ms. Spaccia stated that the revisions Mr. Adams
proposed “were fine with the following exceptions: . . . 2) Do not include the last sentence
you added in Section 5.5 We have crafted our Agreements carefully so we do not draw
attention to our pay. The word Pay Period is used and not defined in order to protect you
from someone taking the time to add up your salary.” The email also stated that it was a
shame Mr. Adams’ legal advisor was “so unwilling to recognize what you (I think) already
have. We have painstakingly and carefully, and with attorney assistance made sure of what
authority Bob has vs. what the City Council has. So, for your attorney’s information, Bob
has the proper authority to enter into a contract with you, and we are not interested in
educating him on how we did that. If you would like to meet separately or discuss on the
phone we can do that.”

Ms. Spaccia’s comments demonstrated that certain City of Bell officials did not want
attention drawn to their pay; that employment agreements were carefully drafted to prevent
the easy computation of salaries; and that CAO Rizzo did not want to provide Mr. Adams’
legal advisor with any written documents concerning his purported authority to contract on
behalf of the City of Bell. Ms. Spaccia’s testimony that the drafting of the employment
agreement was not intended to hide Mr. Adams’ salary from the public and that it was
drafted in the fashion it was merely to keep the salary from an individual who sought the
position of Chief of Police did not make a great deal of sense.

17.  The May 29, 2009, agreement that Mr. Adams and CAO Rizzo signed was not
prepared by or provided to Edward W. Lee (Attorney Lee), an attorney with Best, Best &
Krieger, who served as the City Attorney for the City of Bell.

On Friday July 10, 2009, Attorney Lee sent an email to CAO Rizzo that asked: “Is
there a contract you need me to work on for the Chief and will this be on the upcoming
Council agenda?”

On Sunday, July 12, 2009, CAO Rizzo provided an email response to the questions
posed by Attorney Lee concerning the “Police Chief Contract” as follows:

The contract has been prepared and signed . . .
Remember the City Council by resolution gave me the
authorization to execute any and all contracts and
agreements on their behalf. There is no need for the
council to discuss it, unless they want to discuss my
termination and severance package first . . . .

6 Section 5 of the written employment agreement provided, in part, “Employee
shall be paid (hereinafter the “Basic Salary™) $17,577.00 per pay period.”

8
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These email exchanges were significant: they established that the City Attorney was
unaware that Mr. Adams’ employment contract had been prepared and signed; further, the
exchange implies that the City Attorney was unaware or had forgotten that there was no
“need for the council to discuss” the employment agreement; finally, CAO Rizzo threatened
to resign from employment if there was a discussion about the agreement. CAO Rizzo’s
email underscored his purported belief that city council approval of Mr. Adams’ employment
agreement was unnecessary.

On Monday, July 13, 2009, CAO Rizzo expanded his response in an email to
Attorney Lee that stated in part:

Ed

I have never been asked by the city Council to show,
review, discuss, or anything else with any other
Department head contracts since the Charter became
effective, here is the list.

Spaccia

Lourdes

Eric

Luis Ramirez

Annette Pertez

The two Chiefs before Andy Probst
Andy Probst

The three Deputy Chiefs

Assistant Chief Chevez

The last three captains, and

The last four lieutenants’ contracts

[M...9

Ed — with our 15 years of working together and the City
of Bell’s continuing with you at BBK [Best, Best &
Krieger] just because of our relationship. I wish you
would have told [City Councilman M] you would look
into it and get back with him; then discuss it with me so I
could have warned you prior to your making suggestions
which were nothing more than you falling into a political
trap and now making me place my job on the line
because of internal politics.

[1...19
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your pal,
Bob
Other Employment Documents

18.  Two other agreements related to Mr. Adams’ employment with the City of
Bell were produced following the public records request. The first, an employment
agreement dated April 28, 2009, claimed to employ Mr. Adams as “Special Police Counsel
to CAO” commencing July 27, 2009, at a basic salary of $9,844.68 per pay period. The
second, an employment agreement dated April 28, 2009, claimed to employ Mr. Adams as
“Chief of Police” commencing July 27, 2009, at a basic salary of $4,692.31 per pay period.

19.  These two agreements were not mentioned in the email exchanges between
Ms. Spaccia and Mr. Adams. Ms. Spaccia testified that she did not prepare the agreements
and had no knowledge about them. This testimony was credible.

20. Rebecca Valdez, the City Clerk for the City of Bell, certified that the two
agreements referred to in Factual Finding 18 were true and correct copies of employments
agreements “in file in the official records of the City of Bell, California.” However, the
certification was not accurate. Ms. Valdez testified in this proceeding that the agreements
containing the certifications were not maintained in any file for which she was responsible
and that those documents were provided to her by CAO Rizzo.

21.  Mr. Adams’ employment agreement and the personnel action report related to
his employment as Chief of Police were not available for public review without a public
records request or some other demand, such as a subpoena, first being filed with the City of
Bell.

It took the City of Bell staff about three weeks and a review by counsel before Mr.
Adams’ employment agreements were produced in response to the public records request. It
was not established that the personnel action report related to Mr. Adams’ employment,
which was maintained in a confidential personnel file, was provided in response to a public
records request, although it may have been.

The Absence of Publicly Available Pay Schedules and City Council Approval

22.  The City of Bell had no pay schedule that set forth a salary or salary range for
Chief of Police that was in effect when Mr. Adams signed the employment agreement.

Margaret Junker (Ms. Junker), a Chief Auditor with CalPERS, was in charge of the
2010 CalPERS audit of the City of Bell. That audit was, in part, initiated by the Los Angeles
Times articles, the City of Bell scandal, and the filing of the Attorney General’s civil action.
The audit went back 17 years.

10
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Ms. Junker testified that several City of Bell police chiefs had served under written
employment agreements since 2006, including Mr. Adams. In the audit, CalPERS requested
that the City of Bell provide evidence to establish that payment to Mr. Adams was made
pursuant to publicly available pay schedules or that the employment agreement(s) was
approve_t,l by City Council as required by law. No evidence was produced to establish those
matters.

23.  Applicant’s counsel suggested, through Ms. Spaccia’s testimony and through
the introduction of Resolution No. 2006-428, that CAO Rizzo possessed the legal authority to

7 It is irrelevant to the determination in this proceeding that CalPERS did not
adjust the retirement allowances of several police chiefs employed by the City of Bell who
served under employment agreements for which there was no public pay schedule or City
Counrcil approval in a public meeting,

8 Resolution No. 2006-42 provided:

Whereas, the second paragraph of Section 519 of the
City’s Charter allows the Bell City Council to authorize
by resolution the Chief Administrative officer to bind the
City, with or without written consent, for the acquisition
of ... labor, services or other items included within the
budget approved by the City Council;

Whereas, the City Council has determined that it is in the
interest of efficient administration for the City to
authorize the Chief Administrative Officer to bind the
City with a written contract for the acquisition of labor or
services;

Now, therefore, the City Council of the City of Bell does
resolve as follows:

1. Pursuant to the second paragraph of Section 519 of
the City’s Charger, the Bell City Council hereby
authorizes the Chief Administrative Officer to bind
the City by written contract for the acquisition of
labor or services included within the budget approved
by the Bell city Council.

[M...09

3. The authority granted by this resolution shall not
apply to any written contract for services rendered by

11
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enter into a binding employment agreement with Mr. Adams on behalf of the City of Bell
because the agreement involved “the acquisition of . . . labor, services or other items
included within the budget approved by the City Council.” To support this argument,
Applicant argued that the City Council adopted a five-year budget plan on May 2, 2005, that
included “Police Services.” The Police Services budget did not set forth the salary that was
to be paid to the Chief of Police.

While it might be established elsewhere that the employment agreement signed by
CAO Rizzo was valid and binding upon the City of Bell, that conclusion need not be reached
in this proceeding. Even if it were determined that the contract signed by CAO Rizzo was
binding on the City, that determination would not be the equivalent of public notice and
formal approval of the employment agreement by the City Council.

24.  The fact that Mr. Adams met with several City Council members (but never
more than two at a time) before he signed the employment agreement did not establish City
Council approval of Mr. Adams’ employment contract.

26. Ms. Valdez, the City Clerk, testified that the City Council did not set Mr.
Adams’ salary or approve his employment agreement. There was no evidence to the
contrary.

27.  Lourdes Garcia (Ms. Garcia), who was employed by the City of Bell as the
Director of Administrative Services, testified that CAO Rizzo directed her to prepare the
contracts indentified in Factual Finding 18. Ms. Garcia provided the unsigned agreements to
CAO Rizzo; she had no idea what happened to them after that.

28.  Ms. Valdez and Ms. Garcia testified that Mr. Adams’ salary seemed to be
much greater than salaries previously paid to persons serving as City of Bell police chiefs.

Expert Testimony
29.  Kung-Pei Hwang (Mr. Hwang) is a Senior Pension Actuary with CalPERS.

Mr. Hwang determined that the total length of time Mr. Adams worked for CalPERS
agencies including the Los Angeles County Schools, the City of San Buenaventura, the City
of Simi Valley, the City of Glendale, and the City of Bell, comprised Mr. Adams’ 38.562
years of credited CalPERS service.

Using earnings from the City of Glendale as a basis for computation, Mr. Hwang
determined that Mr. Adams’s service retirement benefit calculation (option 3) was
$22,347.94 per month ($258,175.28 per year).

any person in the employ of the City at a regular
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Using earnings from the City of Bell as a basis for computation, Mr. Hwang
determined that Mr. Adams service retirement benefit calculation (option 3) was $42,522.55
per month ($510,270.60 per year).

Mr. Hwang’s testimony had no relevance to the issue of whether there was payment
under a publicly available pay schedule. It showed, however, that dramatically increasing
the amount of a public employee’s salary in the last year of employment will have a
significant impact. In Mr. Adams’ case, using his earnings with the City of Bell as a basis
for calculating a service retirement almost would have doubled the amount of his service
retirement allowance and it would have resulted in an unfunded liability having a present
value of $3,182,706, according to Mr. Hwang,.

30. Terrance Rodgers (Mr. Rodgers) is a CalPERS Staff Services Manager with
CalPERS’ Compensation Review unit. He and his staff are involved in determining a
member’s “compensation earnable.” Mr. Rodgers testified that in order for a member’s
earnings from a public agency to constitute “compensation earnable,” the earnings must be
paid by the public entity under publicly available pay schedules. Mr. Rodgers testified that
California Code of Regulations, title 2, section 570.5, became operative on August 10, 2011.

California Code of Regulations, Title 2, Section 570.5
31.  California Code of Regulations, title 2, section 570.5 provides:

(a) For purposes of determining the amount of
“compensation earnable” . . . payrate shall be limited to
the amount listed on a pay schedule that meets all of the
following requirements:

(1) Has been duly approved and adopted by the
employer’s governing body in accordance with
requirements of applicable public meetings laws;

(2) Identifies the position title for every employee
position;

(3) Shows the payrate for each identified position,
which may be stated as a single amount or as multiple
amounts within a range;

(4) Indicates the time base, including, but not
limited to, whether the time base is hourly, daily, bi-
weekly, monthly, bi-monthly, or annually;

(5) Is posted at the office of the employer or
immediately accessible and available for public review
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from the employer during normal business hours or
posted on the employer’s internet website;

(6) Indicates an effective date and date of any
revisions; '

(7) Is retained by the employer and available for
public inspection for not less than five years; and

(8) Does not reference another document in lieu
of disclosing the payrate.

(b) Whenever an employer fails to meet the requirements
of subdivision (a) above, the Board, in its sole discretion,
may determine an amount that will be considered to be
payrate, taking into consideration all information it
deems relevant including, but not limited to, the
following:

(1) Documents approved by the employer’s
goveming body in accordance with requirements of
public meetings laws and maintained by the employer;

(2) Last payrate listed on a pay schedule that
conforms to the requirements of subdivision (a) with the
same employer for the position at issue;

(3) Last payrate for the member that is listed on a
pay schedule that conforms with the requirements of
subdivision (a) with the same employer for a different
position;

(4) Last payrate for the member in a position that
was held by the member and that is listed on a pay
schedule that conforms with the requirements of
subdivision (a) of a former CalPERS employer.

32.  Section 570.5 was sponsored by CalPERS and approved by the Office of
Administrative Law on July 11, 2011. The regulation became effective on August 10, 2011.

33.  The Notice of Proposed Regulatory Action related to section 570.5 stated that
the regulation “will ensure consistency between CalPERS employers as well as enhance
disclosure and transparency of public employee compensation . . . This proposed regulatory
action clarifies and makes specific requirements for publicly available pay schedule and
labor policy or agreement ... "
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The informative digest portion of that notice stated in part:

Generally the law requires that a member’s payrate be
shown on a publicly available pay schedule, that special
compensation be limited to items included in a labor
policy or agreement, and that all records establishing and
documenting payrate and special compensation be
available for public scrutiny. Employers have not
uniformly adhered to these requirements .. ..

The Arguments

34.  Applicant argued that CalPERS’ theories evolved since the publication of
CalPERS’ determination letter, which alleged only “over-reporting”; that the City of Bell
never “over-reported” Mr. Adams’ salary; that the May 29, 2009, employment agreement
was the only agreement at issue in this matter; that the May 29, 2009, agreement constituted
a “publicly available pay schedule” under legal standards that existed when Mr. Adams filed
his application for retirement; that the May 29, 2009, employment agreement was
“voluntarily” produced following a public records act request; and that the claim of “spiking”
does not justify the retroactive application of the newly enacted pay schedule regulation.

35.  The City of Bell argued that CAO Rizzo was not authorized to enter into an
employment agreement with Mr. Adams on behalf of the City of Bell; that the City Council
for the City of Bell never approved or ratified the May 29, 2009, employment agreement;
that a Chief of Police salary of $457,000 per year was not included in the City of Bell’s 2009
budget; that the May 29, 2009, employment agreement was not publicly available; that Mr.
Adams remuneration from the City of Bell was not “compensation earnable” for CalPERS
retirement purposes; and that Mr. Adams had no right to claim any retirement benefits from
his arrangement with CAO Rizzo because Mr. Adams was not a City of Bell employee.

36.  CalPERS argued that “compensation earnable” means the “normal” monthly
rate of pay or base pay of the member paid in cash to similarly situated members of the same
group or class of employment for services rendered on a full-time basis during normal
working hours; that payrates must be stable and predictable among all members of a group or
class and must be publicly noticed; that Mr. Adams’s payrate was not “normal and he was
not paid pursuant to a publicly available pay schedule; that payment to Mr. Adams did not
involve City Council approval at a public meeting following notice; that California Code of
Regulations, title 2, section 570.5 clarified existing law and did not impose new standards;
and that Mr. Adams’ salary with the City of Bell involved “final settlement pay” which is
excluded his earnings from “payrate” and “special compensation.”

Factual Conclusions

37. Mr. Adams was employed as Chief of Police by the City of Bell for
approximately one year. His earnings from the City of Bell were not paid pursuant to a
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publicly available pay schedule. His employment contract did not constitute a publicly
available pay schedule. His employment contract was not approved or ratified by the City
Council and it was not readily available for public review. There was a deliberate effort by
CAO Rizzo and others to conceal Mr. Adams’ employment agreement and payrate.

CalPERS correctly determined that payment to Mr. Adams by the City of Bell was
not “compensation earnable” under PERL and that Mr. Adams was entitled to approximately
one year of credited service for his service with the City of Bell. CalPERS properly used Mr.
Adams’ highest earnings with the City of Glendale to compute the amount of Mr. Adams’
service retirement allowance.

LEGAL CONCLUSIONS

The Constitutional Mandate
1. Atrticle XVI, section 17 of the California Constitution provides as follows:

The assets of a public pension or retirement system are
trust funds and shall be held for the exclusive purpose of
providing benefits to participants . . . and defraying
reasonable expense of administering the system.

Administration of the Retirement Fund

2. The CalPERS retirement fund was established as a trust, to be administered in
accordance with the provisions of the Public Employees Retirement Law solely for the
benefit of the participants. (Gov. Code, § 20170.) Management and control of the retirement
system is vested in the Board of Administration. (Gov. Code, § 20123). The Board of
Administration has the exclusive control of the administration and investment of the
retirement fund. (Gov. Code, § 20171.)

Burden and Standard of Proof
- 3. Government Code section 20128 provides in part:

. . [T)he board may require a member . . . to provide
information it deems necessary to determine this system’s
liability with respect to, and an individual’s entitlement to,
benefits prescribed by this part.

4. Applicant has the initial burden to establish that he was entitled to a CalPERS
service retirement and the amount of the retirement allowance. (Evid. Code, § 500 Evid.
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Code; § 550.) The standard of proof is a “preponderance of the evidence.” (Evid. Code, §
115))

5. Once Applicant introduces prima facie evidence sufficient to establish that he
is entitled to a service retirement in some amount, the burden shifts to CalPERS and the City
of Bell to refute the evidence that was offered or to explain why no reply to the prima facie
evidence is necessary.

As explained in Sargent Fletcher, Inc. v. Able Corp. (2003) 110 Cal.App.4th 1658,
1667-1668:

The terms burden of proof and burden of persuasion are
synonymous. [Citations.] Because the California usage is
“burden of proof,” we use that term here.

“Except as otherwise provided by law, a party has the burden of
proof as to each fact the existence or nonexistence of which is
essential to the claim for relief or defense that he is asserting.”
(Evid. Code, § 500.) To prevail, the party bearing the burden of
proof on the issue must present evidence sufficient to establish
in the mind of the trier of fact or the court a requisite degree of
belief (commonly proof by a preponderance of the evidence).
(Evid. Code, §§ 115, 520.) The burden of proof does not shift
during trial - it remains with the party who originally bears it.
[Citations.]

Historically in California, the burden of producing evidence or
burden of production also has been known as the “burden of
going forward” with the evidence.” [Citations.] Here, we use
“burden of producing evidence” as that is the California code
usage. (Evid. Code, § 110.)

Unlike the burden of proof, the burden of producing evidence
may shift between plaintiff and defendant throughout the trial.
(See Evid. Code, § 550; [Citations].) Initially, the burden of
producing evidence as to a particular fact rests on the party with
the burden of proof as to that fact. (Evid. Code, § 550, subd.
(b); [Citations}].) . . . But once that party produces evidence
sufficient to make its prima facie case, the burden of producing
evidence shifts to the other party to refute the prima facie case

9 Pension legislation must be liberally construed, resolving all ambiguities in
favor of the applicant. However, liberal construction cannot be used as an evidentiary
device. It does not relieve a party of meeting the burden of proof by a preponderance of the
evidence. (Glover v. Board of Retirement (1989) 214 Cal.App.3d 1327, 1332.)
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... [Citations.] Even though the burden of producing evidence
shifts to the other party, that party need not offer evidence in
reply, but failure to do so risks an adverse verdict. [Citation.]
Once a prima facie showing is made, it is for the trier of fact to
say whether or not the crucial and necessary facts have been
established . ...

Determination of Service Benefits

6. A CalPERS member’s retirement benefit is based upon the factors of
retirement age, length of service, and final compensation. Compensation is not simply the
cash remuneration received, but is exactingly defined to include or exclude various
employment benefits and items of pay. The scope of compensation is critical to setting the
amount of retirement contributions for reasons related to employer funding. Statutory
definitions delineating the scope of compensation cannot be qualified by bargaining
agreements. Nor can the Board of Administration characterize contributions as
compensation or not compensation under the PERL, as those determinations are for the
Legislature. (Pomona Police Officers’ Assn. v. City of Pomona (1997) S8 Cal.App4th 578,
584-585.)

Compensation Earnable
7. Government Code section 20630 provides in part:
(a) As used in this part, “compensation” means the remuneration
paid out of funds controlled by the employer in payment for the
member’s services performed during normal working hours or
for time during which the member is excused from work
because of any of the following:
(1) Holidays.
(2) Sick leave.
(3) Industrial disability leave . . .
(4) Vacation.
(5) Compensatory time off.
(6) Leave of absence.
(b) When compensation is reported to the board, the employer

shall identify the pay period in which the compensation was
earned regardless of when reported or paid. Compensation shall
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be reported . . . and shall not exceed compensation earnable, as
defined in Section 20636.

8. Government Code section 20636 provides in part:

(a) “Compensation earnable” by a member means the payrate
and special compensation of the member, as defined by
subdivisions (b), (c), and (g), and as limited by Section 21752.5.

(b)(1) “Payrate” means the normal monthly rate of pay or base
pay of the member paid in cash to similarly situated members of
the same group or class of employment for services rendered on
a full-time basis during normal working hours, pursuant to
publicly available pay schedules. “Payrate,” for a member who
is not in a group or class, means the monthly rate of pay or base
pay of the member, paid in cash and pursuant to publicly
available pay schedules, for services rendered on a full-time
basis during normal working hours, subject to the limitations of
paragraph (2) of subdivision (e).

(c)(1) Special compensation of a member includes a payment
received for special skills, knowledge, abilities, work
assignment, workdays or hours, or other work conditions... . .

Regulatory Authority

9. California Code of Regulations, title 2, section 570.5 — relating to publicly
available pay schedules - is set forth in Factual Finding 31.

The proper application of the phrase “publicly available pay schedules” can be
reached in this matter without reference to California Code of Regulations, title 2, section
570.5.

Statutory Interpretation - “Publicly Available” Pay Schedules

10.  Under well-established rules of statutory construction, courts must ascertain
the intent of the drafters to effectuate the purpose of the law. Because statutory language is
generally the most reliable indicator of legislative intent, the words of a statute are first
examined, giving them their usual and ordinary meaning and construing them in context.
When statutory language is clear and unambiguous, there is no need for construction and
courts should not indulge in it. Thus, if the language is unambiguous, the plain meaning
governs and it is unnecessary to resort to extrinsic sources to determine legislative intent.
(Bernard v. City of Oakland (2012) 202 Cal.App.4th 1553, 1560-1561.)
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11.  The word “available” means “suitable or ready for use” and “readily
obtainable.” (The Random House Dictionary of the English Language (2™ Ed.), p. 142.)
The word “publicly” modifies “available.” “Publicly” means “in a public or open manner or
place” and “in the name of the community” and “by public action or consent.” (The Random
House Dictionary of the English Language (2™ Ed.), p. 1563.)

The Legislature intended that a public employee’s “payrate” be readily available to an
interested person without unreasonable difficulty. This concept does not apply to a situation
in which a public employee’s payrate is buried in a carefully crafted agreement designed to
prevent the easy calculation of that salary, that is set forth in an employment agreement that
is privately maintained and is not based on a published pay schedule or approved in a public
manner, and that is not subject to public disclosure except through a formal public records
request, subpoena, or other legal process.

12.  Assuming that there is some ambiguity in interpreting the phrase “publicly
available” as Appellant maintains, then other construction aides should be considered
including the objects to be achieved, the evils to be remedied, legislative history, the
statutory scheme of which the statute is a part, contemporaneous administrative construction,
and questions of public policy. (Bernard v. City of Oakland, supra, at 584-585.)

13.  Official notice was taken of Senate Bill 53, which was introduced in 1992 and
enacted in 1993. SB 53 was designed to curb “spiking,” the intentional inflation of a public
employee’s final compensation, and to prevent unfunded pension fund liabilities. SB 53
defined “compensation earnable” in terms of normal payrate, rate of pay, or base pay so
payrates would be “stable and predictable among all members of a group or class” and
“publically noticed by the governing body.” The legislation was intended to restrict an
employer’s ability to spike pension benefits for preferred employees and to result in equal
treatment of public employees. (Senate File History Re: SB 53)

14.  The reference to “publicly available pay schedules” set forth in Government
Code section 20636, subdivision (b)(1), was added by the Legislature in 2006. Legislative
history confirms that “the change was a matter of clarification.” (Prentice v. Board of
Admin., California Public Employees’ Retirement System (2007) 157 Cal.App.4th 983, 990,
fn. 4.)

15.  Using a broad interpretation of “pay schedule” based upon the inclusion of a
salary disclosed only in a budget has the vice of permitting an agency to provide additional
compensation to a particular individual without making the compensation available to other
similarly situated employees. And, a written employment agreement with an individual
employee should not be used to establish that employee’s “compensation earnable” because
the employment agreement is not a labor policy or agreement within the meaning of an
existing regulation and would not limit on the compensation a local agency could provide to
an individual employee by way of individual agreements for retirement purposes. (Prentice
v. Board of Admin., California Public Employees’ Retirement System (2007) 157
Cal.App.4th 983, 994-995.)
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16.  The term “publicly available” has been determined to be consistent with “a
published monthly payrate,” and a settlement payment that was not paid in accordance with a
“publicly available pay schedule for services rendered on a full time basis during normal
working hours” cannot be used to calculate the amount of a CalPERS retirement allowance.
(Molina v. Board of Admin., California Public Employees’ Retirement System (2001) 200
Cal.App.4th 53, 66-67.)

17.  The PERS system, via its definitions of “compensation earnable” and “final
compensation,” contemplates equality in benefits between members of the “same group or
class of employment and at the same rate of pay.” There is clearly an intent not to treat
members within the same class and at the same pay dissimilarly, although there is no intent
to grant parity between employees of different classes and rates of pay. (City of Sacramento
v. Public Employees Retirement System ( 1991) 229 Cal.App.3d 1470, 1492.)

18.  Mr. Adams’ eamings from the City of Bell were not paid pursuant to a
publicly available pay schedule; his contract dated May 29, 2009, did not constitute a
publicly available pay schedule; his contract dated May 29, 2009, was not readily available
for public review; there was a deliberate effort by City of Bell officials to conceal the details
of Mr. Adams’ employment agreement as Chief of Police, including his payrate; the City
Council for the City of Bell did not approve Mr. Adams’ employment agreement. Under
these circumstances, it is concluded that Mr. Adams did not it established that his earnings
from the City of Bell were made pursuant to a publicly available pay schedule.

Cause Exists to Affirm CalPERS Determinations

19. Mr. Adams did not establish by a preponderance of the evidence that his
earnings with the City of Bell constituted “compensation earnable” and should be used in the
calculation of his service retirement allowance. It was not established by a preponderance of
the evidence that Mr. Adams’ earnings with the City of Bell were pursuant to a publicly
available pay schedule.

20. A preponderance of the evidence established that it was appropriate for
CalPERS to include Mr. Adams’ length of service as Chief of Police with the City of Bell in
retirement calculations and to use Mr. Adams’ highest 12 months of compensation with the
City of Glendale in the calculation of his service retirement allowance.
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ORDER

CalPERS’ calculation of the service retirement allowance to which Randy G. Adams
is entitled is affirmed.

Dated: October 4, 2012

Administrative Law Judge
Office of Administrative Hearings
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