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A endale, California, Tuesday, April 12, 2016
9:00 a. m

THE COURT: We are back on the record in the First
Amended St at enent of |ssues involving Respondents,
Desi Alvarez and Chino Basin Watermaster. This is the
second hearing day. It is April 12, 2016, a little after
9:00 aam W are in the sanme venue. Counsel are present.
| know that M. Alvarez was here, but he left the room
tenporarily. I'msure he will be back.

And we are continuing with the Conpl ai nant's
case in chief. And, M. Kaur, you want to present your
next evidence or call your next w tness?

M5. KAUR: M next witness is Angel Qutierrez.
THE COURT: kay. |I'mgoing to ask the court

reporter to swear you in.

ANGEL GUTI ERREZ,
called as a witness, and having been first duly sworn by
the Hearing Reporter, was exam ned and testified as
foll ows:
THE WTNESS: | do.
THE COURT: Good norni ng.
THE W TNESS: Good nor ni ng.

Kennedy Court Reporters, Inc.
(800) 231-2682
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1 THE COURT: For the record would you state and spell
2 your nane.

3 THE WTNESS: M nane is Angel Cutierrez. It is

4 AANGEL, GUT-I-EFRRE-Z

5 THE COURT: Ckay. Thank you. Ms. Kaur, when you
6 are ready.

7 M5. KAUR: Thank you, your Honor.

8

9 DI RECT EXAM NATI ON
10 BY M5. KAUR:
11 Q Are you prepared to testify today,
12 M. Qutierrez?

13 A Yes.

14 Q And where do you currently work?

15 A I work in the conpensation and enpl oyer review
16 unit of Cal PERS.

17 Q What is your current position title?

18 A My current position title is retirenent

19 program specialist I1.
20 Q And how | ong have you held that position?

21 A | have held this position for about ten years.
22 Q As a programspecialist I17?

23 A Yes.

24 Q What are your job duties as a retirenent

25 program specialist I17?

Kennedy Court Reporters, Inc.
(800) 231-2682
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1 A As a retirement programspecialist Il in the
2| conpensation review unit, we -- | will review nenber
3| account when they retire in order to ensure that their
4| retirenent benefits are cal cul ated pursuant to Cal PERS
5| law
6 Q When you review a nenber's account, what
7| exactly are you doing as part of your review?
8 A W are verifying that the reported payrate and
9| special conpensation are reported pursuant to Cal PERS
10| law.
11 Q When you say Cal PERS | aw, what sort of |aw are
12| you referring to?
13 A I"mreferring to the Governnent Code and to the
14| California Code of Regul ations.
15 Q Did you work on the determ nation of Desi
16| Alvarez?
17 A Yes.
18 Q How did you get involved in this case?
19 A This came during a routine review as
20| M. Alvarez was retiring, and so we reviewed his reported
21| conpensation.
22 Q You said "routine review." Wat does that nmean?
23 A Cases conme up for review W try to review
24 | 100 percent of the retirenment nenbers. But obviously
25| that is not -- that doesn't -- it would take -- it would
7

Kennedy Court Reporters, Inc.
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take a | ot nore manpower than what we have in order to
do that.

Q So --

A We actually review a percentage of retirenent
menbers accounts.

Q What did you first do when you first revi ewed
t he case?

A | contacted the enployer in order to request
docunents regarding the reported conpensati on.

Q And who did you contact?

A | believe it was M. Joswi ak -- Joswick (sic).

Q And di d you receive additional docunents?

A Yes, we did.

Q There was eventually a determ nati on nmade

concerning M. Alvarez's final conpensation; is that

correct?
A That's correct.
Q If you can turn to Exhibit 4 in the Cal PERS

bi nder before you.
Can you tell us what this docunent is?

A This is the determ nation |letter that was sent
to M. Josw ak concerning M. Alvarez's final
conpensati on.

Q Was a letter also sent to M. Alvarez?

A Yes. It would have been basically the sane

Kennedy Court Reporters, Inc.
(800) 231-2682
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i nformati on.

Q And if you could turn to page 5 of this
docunent. This is signed by Tom Jinenez.

Who is Tom Jinenez?

A Tom Jinenez was the manager of the
conpensation revi ew section.

Q Was she your nanager?

A Yes.

Q Did you prepare this letter for her?

A Yes, | did.

Q And you testified earlier that there is a --
conpensation are reported by Watermaster on behal f of

M. Alvarez. How nmuch was that conpensation?

A It was $19, 000 per nonth.

Q And do you recall the tine frame?

A Yes. Well, I'"'mlooking at the letter and it's
fromMy 3rd, 2011.

Q Until?

A Through -- the letter says through May 4th,

Q And Cal PERS determ ned that the reported
conpensation didn't qualify as final conpensation. Wy
is that?

A It didn't qualify as final conpensation because

it was not reported pursuant to publicly avail abl e pay

Kennedy Court Reporters, Inc.
(800) 231-2682
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1 schedul e, pursuant to Governnent Code Section 20636.

2| And also looking at this letter, there is actually --

3 Q Are you on Exhibit 47

4 A Oh, | was on Exhibit 5.

5 Q If you could turn to Exhibit 4. This is

6 | Exhibit 4.

7 Can you tell us what this docunent, Exhibit 4

8 is, just to clarify?

9 A This is the determ nation letter that was sent
10 to M. Joswiak. It is the first determnation letter
11 t hat went out.

12 Q And your February 20th, 2013, determ nation

13 letter; is that correct?

14 A Correct.

15 Q And | was aski ng why Cal PERS determ ned t hat

16 t he conpensation reported by the Watermaster didn't neet
17 the definition of final conpensation, if you could

18 answer that question.

19 MR. HERREMA: Just an objection on the vagueness of
20 what the definition of final conpensation being referred
21 to.

22 THE COURT: |'mnot sure I'mfollow ng the

23 obj ecti on.

24 MR. HERREMA: She asked himto explain why Cal PERS
25 found that the conpensation reported by \Wternaster

10

Kennedy Court Reporters, Inc.
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1 didn't neet the definition of final conpensation. |

2 don't know what definition of final conpensation she's
3 referring to.

4 THE COURT: Do you understand the question,

5 M. Qutierrez?

6 THE W TNESS: Yes.

7 THE COURT: Al right. Tell us first what

8 definition you are referring to, then you can answer the
9 guesti on.
10 THE WTNESS: |'mreferring to the fina
11 conpensation as defined by Cal PERS.
12 THE COURT: Ckay.
13 BY M5. KAUR:
14 Q Are you referring to a particular -- is there a
15 particul ar code section?
16 A For definition of final conpensation?
17 Q Let ne just refer you to the first page of the
18 letter. It states the reported -- this is the third

19 paragraph. It states, "The reported payrate does not
20 nmeet the definition of the, quote, "payrate" defined in
21 t he Governnment Code Section, GC-20636 (b)(1)."
22 Way did the reported payrate not neet the
23 definition of 20636 (b)(1)~?
24 A Because it was not reported pursuant to a
25 publicly avail abl e pay schedul e.

Kennedy Court Reporters, Inc.
(800) 231-2682
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1 Q If you could turn to the second page. Did
2 Cal PERS al so determ ne that the reported payrate did not
3 neet the definition of California Code of Regul ation
4 | 570.57?
5 A That's correct.
6 Q Why was that determ nation nmade?
7 A Because there was not a publicly avail abl e pay
8 schedul e that was -- that net all the criteria contained
9| in 570.5.
10 Q VWhich criteria did it not nmeet in 570.57
11 A It was not duly approved and adopted in the
12 enpl oyer's governnent body in accordance with the public
13 neeting laws, and it -- and it was not posted at the
14 of fice of the enployer or imedi ately accessi bl e and
15 avail able for public review fromthe enployer during
16 nor mal busi ness hours or posted on the enployer's
17 | website.
18 Q If you could turn to page 3 of this docunent.
19 The second paragraph there is a discussion concerning
20 the agreenment. \Which agreenent is this in reference to?
21 A This is in reference to the enpl oynent
22 agreenent between the Chino Basin Waternaster and
23 M. Alvarez. | believe it is part of the exhibit.
24 Q Is it Exhibit 11? |Is that what it is in
25 reference to?

12
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1 A Yes.

2 Q Did you review the enpl oynent agreenent ?

3 A Yes, | did.

4 MR, JENSEN. (bj ection.

5| BY Ms. KAUR:

6 Q Does the enpl oynent agreenent qualify as a

7 publicly avail abl e pay schedul e?

8 A No, it does not.

9 Q Wiy is that?
10 A Because it does not list all of the positions
11 and salary ranges for all positions within the enployer.
12 It does -- it is not posted. It is not publicly

13 available. And it is -- it is -- it is nore of an --

14 | well, that's -- those are the main reasons. That is

15 pursuant to Government Code Section 20636 and California
16 Code of Regul ation Section 570.5.

17 Q In this sane paragraph the last sentence in

18 t hat paragraph, |'m | ooking at Exhibit 4, page 3. And |
19 will read the | ast sentence which says -- the paragraph,
20 the | ast sentence says -- the agreenent is signed by

21 Kenneth Wllis. "As of March 31, 2011, the agency board
22 t he agreenment was approved in confidential session at a
23 cl osed session special neeting."”

24 After hearing the testinony yesterday, is it

25 still your understanding that's the agreenment in the

13

Kennedy Court Reporters, Inc.
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1 confidential session on March 31st of 20117

2 A No.

3 Q Wiy is that?

4 A Because reading the -- and | ooking nore closely
5 at the m nutes, the agreenment was not approved on

6 March 31st, 2011.

7 Q And did you also review this salary matrix for
8 | 2011/2012?

9 A Yes.
10 Q Does the salary qualify as a publicly avail able
11 pay schedule? I|I'mreferring to the 2011/2012 sal ary
12 mat ri x.
13 A The 2011/2012 salary matrix did not -- did not
14 -- did not qualify under all the criteria contained in
15 570.5. It was not a publicly avail abl e docunent. And,
16 therefore, it was not used to validate M. Alvarez's
17 reported conpensation.
18 Q There was sone testinony concerning the

19 2011/ 2012 salary matrix yesterday about how it was
20 adopted in the March 2013 open session.
21 MR. HERREMA: (Objection. Msstates the testinony.
22 May 2013 was the board neeting.
23 M5. KAUR: | will correct that. My 23rd, 2013, not
24 March. So there was testinmony yesterday concerning the
25 adoption of the 2011/2012 salary matri x during open

14

Kennedy Court Reporters, Inc.
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1 sessi on board neeting in May 2013.
2 Considering this salary matrix for 2011/2012
3 was adopted in open session in May 2013, does that
4 change your determ nation concerning M. Alvarez's
5 conmpensation in any way?
6 MR. JENSEN: (Objection to the question. | believe
7 that we determ ned the notion was adopted previously and
8| just refer to the mnutes thenselves. M. Herrema, say
9 -- do you recall that testinony?
10 M5. KAUR: It was adopted previously in open
11 sessi on.
12 MR, JENSEN. It was adopted previously and then
13 confirmed or whatever in open session. That's what |
14 recall, but I will ook at the m nutes.
15 M5. KAUR: | recall the witness testifying that it
16 was adopted in open session on May 23rd.
17 MR. HERREMA: | think he testified it was approved,
18 t hen adopted the matri x.
19 MR. JENSEN. | believe that's correct.
20 MR. HERREMA: And then the matrix thensel ves
21 concern --
22 MR, JENSEN. The previously adopted versions were
23 approved, | believe is the | anguage.
24 THE COURT: Agree or disagree?
25 M5. KAUR: | can restate ny question.

15

Kennedy Court Reporters, Inc.
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1 THE COURT: Ckay.

2 BY M5, KAUR:

3 Q If you can turn to Exhibit 16. Have you

4 reviewed this docunent? This is the staff report for

5 the Chino Basin Waternmaster dated May 23rd, 2013?

6 A Yes.

7 Q And on the docunent there is a recomrendati on

8| to approve the adopted Chino Basin Watermaster sal ary

9 matri x schedule for the periods of the fiscal year
10 2011/ 2012 and fiscal year 2012/2013.
11 And based on the testinony and if you also turn
12 to Exhibit 14, this recomendati on was taken up and this
13 salary matrix for 2011/ 2012 was approved by the Board on
14 May 23rd, 20137
15 MR. HERREMA: 1'd like to object to the vagueness on
16 "testinony."
17 THE COURT: \Which witness are you referring to,
18 Ms. Kaur, from yesterday?

19 M5. KAUR: M. Josw ak.
20 THE COURT: Ckay.
21 BY M5. KAUR
22 Q Do these facts that the 2011 and 2012 sal ary
23 matri x was approved by the Board on May 23rd, 2013, in
24 open session change your determ nati on concerning
25 M. Alvarez's final conpensation in any way?

16

Kennedy Court Reporters, Inc.
(800) 231-2682




Attachment E

Administrative Hearing Transcript (4/12/2016)

Page 17 of 192

1 A No.

2 Q Why not ?

3 A Because it still was not -- it was after the

4 fact, after M. Alvarez had already retired, so we

5 couldn't go back retroactive and approve it and --

6 because it was -- it was done after he retired.

7 Q So are you sayi ng even though this salary

8 matrix for 2011-2013 was approved in open session in My
9 2013, it does not qualify as a publicly avail abl e pay
10 schedul e for the purposes of M. Alvarez's fina
11 conmpensati on?
12 A That's correct.
13 Q Assum ng that Regul ation 570.5 did not exist at
14 the time you reviewed M. Alvarez's salary or the
15 conmpensation, would your determ nation be any different?
16 MR. JENSEN: (Objection. Calls for speculation. Ask
17 for legal interpretation. It is not the basis of this
18 case.
19 THE COURT: |'mnot sure I'mfollow ng your
20 guestion. What -- why assune the regul ati on doesn't
21 exi st?
22 M5. KAUR: Well, M. Jensen has been arguing al
23 along that the regulation doesn't apply to M. Alvarez.
24 So | just want his opinion in terns of when he revi ewed
25 t he docunents, when he reviewed the information

17

Kennedy Court Reporters, Inc.
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1 provi ded, what determ nation would he conme up with even
2 if he's not |ooking at 570.5.

3 MR. JENSEN:. Your Honor, the issue is that

4 M. Alvarez was hired, | believe, in March 2011. He

5 started May 2011. This regulation was put into effect
6 after he was hired, and the witness just testified he

7 woul dn't go back and approve or di sapprove it.

8 And so we take the position this regul ation,

9 which cane into effect after he was hired, doesn't apply
10 in this case.
11 THE COURT: | see. Al right.
12 MR. JENSEN: And | can anticipate and represent it
13 was a clarification of an existing |aw and not new
14 substantiative matter. W have other cases and -- and
15 if we ook at the two regulations, it is conparing them
16 There is a level of specificity in 570.5 and the prior
17 regulation in the Prentice case which denies having
18 t hose requirenents.

19 THE COURT: | see. Wy don't we just give the
20 question to -- assum ng Regul ation 570.5 did not apply.
21 M5. KAUR:  Yeah.
22 BY M5. KAUR:
23 Q Assum ng Regul ation 570.5 did not apply to
24 M. Alvarez, would your determ nation be any different?
25 A No.

18
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1 Q Why not ?

2 A Because we woul d start with 20636, which states
3| that it has to be pursuant to a publicly avail abl e pay

4| schedule. And -- and there was not publicly avail able.
5 Q And if you could turn to page 2 of your

6| determination. This is Cal PERS s determ nation?

7 A Exhi bit 4?

8 Q Exhi bit 4.

9 A Page 27

10 Q Page 2. And so Regul ation 570.5 states under
11| (a)(1l) and -- it states, "That the payrate has to be duly
12| approved and adopted by the enployer of a governing body
13| with the requirenents of the public neeting | aws."

14 Assune that the public neeting | anws was

15| followed by the Watermaster and al so for the purposes of
16| this question. So assunme that public neeting | aws was
17| followed by the Watermaster to all ow approval or adoption
18| of the salary schedule in the closed session. Wuld

19| your determ nation be any different under those facts

20| and your determ nation concerning M. Alvarez?
21 MR. JENSEN: (pbjection. She is asking his opinion
22| and applying w thout |aying sufficient groundwork to say
23| whether he is qualified to do that. And | believe his
24| qualifications are about applying the PERL and the
25| regulation and not about the public neeting laws wth

19
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the applicable neeting with Waternaster.

So what | think she is doing is presenting an
i nconpl ete hypot hetical for an expert who hasn't been
gualified as an expert in this area. And | think it is
i nappropri ate expert opinion.

THE COURT: Al right. M understanding is for him
to know -- for himto assune that whatever the public
neeting laws apply to Watermaster all owed the adopti on
of the pay schedule in the closed session. So just
assum ng the predicated part of the regulation, which in

his position general interpretations can be utilized.

MR. JENSEN:. | understand what you are saying.
THE COURT: |'mnot sure what el se we could assune
when the subject matter area or concern -- and then the

rest of the answer woul d be just what does the
regul ation capacity. So what Ms. Kaur shows -- what the
wi t ness woul d need --

MR. JENSEN. The question is, basically, if the
Watermaster's publicly available rules allowed the
approval of his pay and conpensation in a cl osed
session, | guess the subsequent part of the hypotheti cal
afterwards they announced it in open session. The
result of it, too, which | believe is the testinony here.
And | think that is correct.

THE COURT: That would be a fair addition in your

20
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1 assunption that it was adopted in closed session, that
2 the action was announced in public session. | believe
3 that is their requirement of the law And it sounds so
4 | far that is how they had been handling things. That
5| would be a fair scenario.
6 M5. KAUR: The matrix was never adopted in closed
7 session. | didn't hear any testinony of it being
8 adopted in cl osed session.
9 MR. JENSEN. The contract was.
10 M5. KAUR: | didn't hear any testinony of the
11 contract being adopted in closed session, either.
12 MR. HERREMA: The action taken in closed section was
13 taken. It authorized to go and draft a contract.
14 M5. KAUR: Go and draft a contract or adopt it. |
15 remenber M. Joswi ak testified about --
16 MR, JENSEN. Goes to the legal issue. Al of the
17 terns have al ready been agreed to; then isn't that a
18 contract itself?
19 M5. KAUR: Well, you are just reading into that.
20 "' mtal ki ng about testinony.
21 MR. JENSEN. That is sort of legal. Al of the
22 ternms was adopted, and | don't have the record or
23| just --
24 THE COURT: | think Ms. Kaur is entitled to
25 formul ate the hypothetical. | just want to nmake sure

21
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it's fair. But they m ght have conflict over what the
evidence will show. That's fine. You can each
formul ate your own hypothetical. | wll translate and
make a deci sion based on the evidence.

MR. HERREMA: My only concern with the hypothetica
is she says assum ng -- asking the witness to assune, you
know, one thing is different. But | don't know the
second part of the hypothetical is accurate as to what
happened -- what was Cal PERS's determ nation. It is really
hard to follow, which is the one variabl e being changed
in these hypotheti cal s.

THE COURT: Wiy don't we let Ms. Kaur ask for --
restate the question, then we will take it fromthere.

M5. KAUR: Can | just ask ny sane question? |Is
that -- |I'mnot sure.

THE COURT: Ask whatever question you want to ask.

|"'mnot sure you were finished with the question. [|'m
not sure.
M5. KAUR | have.

THE COURT: Okay. Then re-ask it just to nmake sure
| followed. Maybe | got it wong.
BY M5. KAUR

Q Assune the public nmeeting | aw was fol |l owed by
the Watermaster, allowed approval of the salary schedul e

in the closed session, would your determ nation be any

22
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di fferent under those circunstances concerning
M. Alvarez's final conpensation?

MR. JENSEN. | reiterate the sanme objection.

MR. HERREMA: M concern is Ms. Kaur said no one
testified the salary schedul e was approved in cl osed
session. |I'mnot sure what the hypothetical is.

MR. JENSEN. The bigger problemis we have no
ability to know what was approved in closed session and
what was discussed, so it will all be privileged and
confidenti al

THE COURT: Ckay. You are saying the evidence
i ndi cates the salary schedul e was only approved in
cl osed session?

M5. KAUR |'masking himto assune that the | aws
all ow the Waternmaster to approve the salary schedule in
cl osed session. |'mnot saying anyone testified that it
was approved in closed session -- that the salary
schedul e was approved in cl osed session.

["mjust asking himto assunme that the | aw or
regul ati on or whatever is applicable is -- whatever is
foll owed by Watermaster allows themto approve the salary
schedul e in closed session. Just assune that.

THE COURT: Wiy woul d we assune that, not tracking
the facts presented?

M5. KAUR: Because M. Jensen has presented the
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argunment that the Watermaster is allowed to approve
their salary schedule and adopt it in closed session.

So I"'mjust asking him-- okay. |If that is -- assune

those facts are true, would your determ nation change in

any way?
THE COURT: Al right. | guess one problemI|'m
having is | really want PERS -- | want you to focus on

expl ai ni ng why the decision that was made was nade not
al so pre-staging what their argunents were. And one of
the reasons it is hard for ne is because he hasn't
real |y nmade argunents.

|"mnot sure they are arguing that or not.
Maybe you can wait until redirect or -- or rebuttal.
That mght help me figure out how to handl e sone of the
obj ecti ons.

Let ne ask, M. Jensen. |Is that an argunent you
antici pate, what Ms. Kaur just described?

MR. JENSEN:. Qur argunent woul d be the applicable

public neeting rules are with Watermaster rul es because

in the Suprene Court are being -- or the Brown Act. So
it is, you know -- and, again, | don't know what
Wat ermaster -- so |'msaying that the action that we did

get in testinony fromM. Josw ak, everything that they
did was pursuant and within that rule.

And they do have provisions about public
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avai l ability and about access to that information.

My argunent is, again, deferring a little bit to them
but the Watermaster hired and paid M. Alvarez
consistent with the applicable public neetings |aws that
applied to it.

As far as this testinony, this is the first |
heard this testinony. So it is hard for ne to know what
the facts are, so --

THE COURT: Al right. M. Kaur, is it wrkable to
focus right now on direct on why these letters went out,
why PERS is including Watermaster pay? And then after
cross when you do redirect, you can clear up any area
that they bring up.

M5. KAUR: Yes. That's workable, your Honor.

THE COURT: kay. Thank you.

BY M5. KAUR
Q If you could turn to page 3 of Exhibit 4. Can
you tell us what the final conpensation period of -- was

ultimtely used for M. Alvarez?

A Yes, it was QOctober 22nd, 2007, through Apri
30t h, 2011.

Q Was the city -- was that one provided by the
City of Downey?

A That's correct.

Q And this letter provided for appeal rights; is
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that correct?
Yes.
Did the Wat er naster appeal ?

Yes.

O >» O >

And if you could turn to Exhibit 5. Can you
tell us what this is?

A This is an anended determ nation |letter that
went out on June 17th, 2013, to M. Alvarez, and a
simlar letter was drafted and sent to Waternaster as
wel | .

Q Was this letter issued after the appeal that
was received from Wat er mast er ?

A That's correct.

Q And can you tell us why this determ nation --
this amended determ nati on was issued?

A Yes, because there was information provided to
Cal PERS in the Watermaster's appeal that changed our
determ nati on.

Q How did it change Cal PERS s determ nati on?

A There was additional information that
M. Alvarez was -- his -- separated on Novenber 9th,
2011. And so we -- so we updated our determ nation

|etter to include that information in our determ nation.
Q What was the -- was there anything -- so if you

could turn to page 2 of this determnation letter. Page
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2. On page 2 the determ nation states that all
conpensation reported from Novenber 9th, 2011, to My 4th,
2012, could not be used to calculate M. Alvarez's
retirement benefit.

Wiy was that determ nation nade?

MR. HERREMA: (Objection. | don't see that on page 2.
BY M5. KAUR

Q Actually, on the very top of page 3. | wll
just read the first paragraph. It says, "The service

credit associated with the severance pay awarded to you
from Novenber 9th, 2011, to May 4th, 2012, wll be

resci nded fromyour total service credit and will not be
used to calculate the retirenment benefit."

Why was that determ nation nmade?

A That determ nation was nmade because information
provi ded by Watermaster indicated that he was --
i ndi cated he was on adm ni strative | eave effective
Novenber 9th, 2011, and he woul d be on | eave through --
t hrough the end of his contract.

However, when we took that information and
reviewed his enploynent agreenent, it states that he was
only eligible for 12 days' admnistrative |eave. So
there was also information stating that M. Al varez --
or highlighting the fact that M. Alvarez secured a full

year of salary even if he was term nated w t hout cause.
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And so when we | ooked at that part of his
enpl oynent agreenent, it did state that even if he was
term nated without cause, he would be paid for an entire
year. And so we determ ned that he was being paid
pursuant to that particular part of his contract or
enpl oynent agreenent.

And because he was -- his enpl oynent
relationship with Watermaster was effectively separated,
he didn't have any -- there was no intention for himto
return after Novenber 9th, 2011

That was the date that we determ ned that he
was separated and no |onger -- or at |east we determ ned
that any pay after Novenber 9th, 2011, would qualify as
final settlenment pay because it was granted in
connection with a separation from enpl oynment.

And severance pay is not reportable to Cal PERS.
And so we asked Waternmster to reverse that pay out of
our system And that's doing with -- elimnate the
service credit that was granted for that particul ar pay.

Q At the tinme that this anmended |letter was
issued -- and let nme actually just go this letter. |If
you could turn to the | ast page of this letter.

A O Exhibit 57

Q Yes. This is also signed by Tom Jinenez.

Did you draft this letter for her?
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A Yes.

Q And when this letter was issued, had you seen
the confidential separation agreenment and reviewed it?

A No.

Q Have you reviewed the confidential separation
agreenent as you sit here today?

A Yes.

Q Was it reviewed after this anended
determ nati on was issued under Exhibit 5?

A Yes.

Q Does the separation agreenent -- anywhere in
there, does it say that M. Alvarez was placed on
adm ni strative | eave?

A | did not see that in the separation agreenent.
Can | turn to it real quick?

Q Yeah. That's Exhibit 12.

A No, it says he was being term nated from active
enpl oynent effective Novenber 9th, 2011.

MR, JENSEN. (bjection. The docunent doesn't say

that he was term nated from active enpl oynent.

THE COURT: | think that's his interpretation. |
will giveit the weight | think -- | will certainly
review the docunent. | wll make nmy own deci sion.

Go ahead, Ms. Kaur.
/1]
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1| BY Ms. KAUR
2 Q And your interpretation that he was being
3 term nated fromactive enploynent, is that based on item
4 | one, which states -- labeled term nation of active
5 enpl oynent ?
6 A Correct.
7 Q After review ng the separation agreenent, does
8 it change your determnation in any way concerning
9 M. Alvarez? Does it change your determ nation in any
10 | way?
11 A No.
12 Q Just going back a little bit. D d you also
13 review the salary matrix for 2012 and 20137
14 A Yes.
15 Q And does that salary matrix qualify as a
16 publicly avail abl e pay schedul e under 206367
17 A No, it does not.
18 Q " masking for the purposes or M. Alvarez's
19 conpensation. |Is that your sane response?
20 A Correct.
21 Q Wiy is that?
22 A Because the docunent did not have M. Alvarez's
23 position of chief executive officer on the docunent, and
24 | it did not provide for the salary of $228,000. And it
25 was -- at the tinme of our determ nation, we believed it
30
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was approved in the confidential session of the closed
meeti ng.

Q And was the salary schedul e that was approved
i n open session by the Board on May 23rd, 2013, and |I'm
referring to the salary schedule for 2012/2013. Does
that qualify as a publicly available pay schedul e for
t he purpose of M. Alvarez's pay conpensation?

A Let me go back.

Q ' mlooking at Exhibit 14. The salary schedul e
is attached to Exhibit 16. It is page 4 on Exhibit 16.
I f you could turn to page 4 of Exhibit 16, that's where
the salary schedule is attached, 2012/2013 sal ary
schedul e.

A Page 4.

MR, JENSEN. bjection. |If he can clarify.

M5. KAUR: |If he could clarify.

MR, JENSEN. | don't know what he is |ooking at.
BY M5, KAUR:

Q If you could clarify?

A " m | ooking at the salary matri x schedul e for
the fiscal year -- the salary matrix for 2012/ 2013.

MR, JENSEN: \Which exhibit?
THE COURT: Exhibit 16, page 120, down at the
bott om

MR. JENSEN: Page 120 or 1197
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KAUR: 120.
JENSEN: Okay. So 2012/2013.
KAUR: That's what | have.

25 3D

JENSEN: | thought he was referring to the prior
page, page 1109.

M5. KAUR:  No.

MR JENSEN.  Ckay.
BY M5, KAUR:

Q So this salary schedul e was approved in open
session on May 23rd, 2013, and this is the salary
schedul e for 2012/ 2013.

And does this qualify as a publicly avail able
pay schedul e for the purposes of M. Alvarez's fina
conpensati on?

A Well, no, it doesn't because M. Alvarez was
t he CEO and not the general nanager. Also, he was the
CEO from May 2011 through May 2012. And this is the
2012/ 2013 salary matrix, so this would have been
effective July 1st, 2012, which is after his
enpl oynent -- well, his contract period.

And so this would have been a salary natrix
after he was -- after his contract period. So, no, it
woul d not apply to M. Alvarez at all

M5. KAUR: | don't have any further questions at

this tine, your Honor.
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1 THE COURT: Ckay. Thank you. Do you want to do

2 anything with Exhibits 4 and 5?

3 M5. KAUR: Yes, |I'd |liked to have themadmtted into
4 | evidence.

5 THE COURT: Ckay. Any objection by either side of

6 Exhi bits 4 and 5?

7 MR. JENSEN: No objection, your Honor.

8 MR. HERREMA: No objection.

9 THE COURT: Ckay. | will admt Exhibits 4 and 5.
10 (Conplainant's Exhibit 4 and 5 were received
11 in evidence by the Court.)
12 MR. JENSEN: |If we could have a brief recess.
13 THE COURT: We will go off the record for five
14 m nut es.

15 (Recess)

16 THE COURT: M understandi ng Respondents have agreed
17 to have M. Herrema proceed with the next questions, so
18 when you are ready.

19 MR. HERREMA: Thank you, your Honor.
20
21 CROSS- EXAM NATI ON
22 BY MR HERREMA:
23 Q Good norning, M Qutierrez.

24 A Good nor ni ng.

25 Q You nentioned when Ms. Kaur was aski ng what you

33

Kennedy Court Reporters, Inc.
(800) 231-2682




Attachment E

Administrative Hearing Transcript (4/12/2016)
Page 34 of 192

1 did, and you said that Cal PERS only reviewed a
2 percentage of the files for retiring nmenbers in terns of
3 verifying their present conpensation rate; is that
4 correct?
5 A That's correct.
6 Q And do you have an estinmate of what percentage
7 Cal PERS revi ews?
8 A |'d be guessing.
9 THE COURT: Don't guess. |If it's a fair estimte,
10 you can provide that. But don't guess or specul ate.
11 THE WTNESS: | can't really say right now | don't
12 real ly know t he nunber.
13 BY MR HERREMA:
14 Q When you testified | think you said Cal PERS
15 reviewed a percentage of the retirenment application. Do
16 you have an estinmate what percentage that it was?
17 M5. KAUR: (bjection. Asked and answered.
18 THE COURT: Overruled. | will give alittle
19 | ati tude on cross. Go ahead.
20 THE WTNESS: We don't review all of them is what
21 was trying to get at there.
22 BY MR HERREMA:
23 Q Are there any criteria that Cal PERS use to
24 determ ne which files to review?
25 A | think, yes, there -- | believe there -- well,
34
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not criteria, but we look at -- we definitely | ook at -

well, | nean we -- basically, we try to review all of
them But we just don't have the resources to review
every single retirenment application that conmes to us.

Q Are there any criteria that Cal PERS use to

deci de which cases that they will review and which cases
it won't?

A There is a systemthat it runs through and
just -- it kind of sorts them out and assi gns them out

to the wunit to review So the system basically does
that. | don't have the exact criteria. | don't know

the exact criteria used by the system

Q Are you aware of what sone of the criteria may

be?
A Yes. So, yeah. Basically, if there is any

change in the conpensation, whether it is increased by

a

percent age or decreased by a percentage, then we | ook at

it.

Q Is that the only criteria you are aware of ?
A Yes.
Q Do you know what the percentages are in terns

of increase or decrease in salary?
A I"mnot sure of the exact criteria at this
poi nt ..

Q Okay. One of the last things that you said
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speaking with Ms. Kaur was the Waternmaster 2012 sal ary
matri x would not be reliable for M. Alvarez's pay
because his enpl oynent had ended before July 1st, 2012;
is that correct?

A That's correct.

Q Could I draw your attention to page 3 of
Cal PERS Exhibit 4. And the second full paragraph of
t he page, the second sentence says, "The agency, which
Is referring to Waternmaster provided a docunent titled
Wat ermaster salary matrix 2012."

Do you see that sentence?

A Yes.

M5. KAUR: You are | ooking at page 3?

MR, HERREMA: Page 3 of Cal PERS Exhi bit 4.

THE COURT: Second full paragraph.

M5. KAUR:  Ckay.

BY MR HERREMA:

Q Do you see that sentence?

A Yes.

Q You testified that page 3 of Exhibit 4 was the
initial Cal PERS s determ nation letter on M. Alvarez's
retirenment conpensation; is that correct?

A Can you restate the question?

Q What is Exhibit 47

A What is Exhibit 4? It is the determ nation
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1 letter that was sent to M. Josw ak

2 Q What determ nation?

3 A Determ nation regarding M. Alvarez's

4 conpensati on.

5 Q And you testified earlier that the 2012 sal ary
6 to his -- M. Alvarez was payrate; correct?

7 A Correct.

8 Q But this says that's what \Waternmaster had

9 provided to you; is that correct?
10 A That's correct.
11 Q So the basis for this determnation |etter,
12 what salary matrix was it?
13 A This letter we reviewed -- or the salary matrix
14 t hat was provided to Cal PERS was 2012/ 2013 sal ary

15 matri x.

16 Q But you testified it isn't relevant to the

17 determ nation of M. Alvarez's payrate; correct?

18 M5. KAUR: He never testified it was not rel evant.
19 MR. HERREMA: | believe he said it wasn't applicable
20 to the report.
21 THE COURT: There is a difference in ny m nd between
22 applicabl e and rel evant.
23 BY MR HERREMA:

24 Q | don't -- it wouldn't apply to M. Alvarez?

25 A Yes.
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Q Fi nal payrate?

THE COURT: | don't think he said relevant. | think
that is the problemthat M. Kaur has.

MR. HERREMA: | will withdraw and restate the
guesti on.
BY MR HERREMA:

Q You stated that the 2012/2013 natri x wasn't
applicable to M. Alvarez's payrate because his
enpl oynent ended prior to July 1st, 2012; is that
correct?

MB. KAUR  July 1st, 2000.

MR, HERREMA:  Yes.

THE WTNESS: It wouldn't validate his reported
conpensati on.
BY MR HERREMA:

Q | don't think that's what you said. | think
you said it wouldn't be applicable.

A Well, it wouldn't validate his reported
conpensati on.

Q Do you think now that it is applicable, that
payr at e?

A | don't think it validates his reported
conpensati on.

Q | don't think you are answering my question

M5. KAUR. He's answered the guestion.
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1 THE COURT: Do you recall what he is asking you?

2 As you are sitting here today, do you still believe that
3| the 2012/2013 matri x?

4 BY MR HERREMA:

5 Q | was just confirmng his testinony that the

6 2012/ 2013 salary matrix to May to what M. Alvarez's

7 final payrate would be.

8 A So ny answer is that it doesn't validate his

9 reported conpensation. |s that not answering your

10 guesti on?

11 Q | don't believe you answered the question

12 M5. KAUR: | believed he answered the question

13 MR. HERREMA: Maybe that is answering it in and of
14 itself.

15 THE COURT: Ckay.

16 BY MR HERREMA:

17 Q At this tinme this letter was sent, February of
18 2013, you had reviewed the 2011/ 2012 pay schedul e, have
19 | you?
20 A It is not stated in the letter that we received
21 | the 2011/2012 matri x.

22 Q So the determ nation letter was based on the
23 | 2011/2012 matrix, was it?

24 A No.

25 Q So how did you formthe conclusion about the
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2011/ 2012 pay schedule matrix that Ms. Kaur had asked
you about earlier?

M5. KAUR: (bjection. Vague.

THE COURT: Do you understand what he's asking you?

THE WTNESS: |'mnot sure exactly.

THE COURT: Can you rephrase it?

BY MR HERREMA:

Q Your response to one of Ms. Kaur's questions
earlier was that the 2011/2012, Waternmaster matri x wasn
a publicly avail able pay schedule; is that correct?

A | believe | did, yes.

Q And how did you formthat conclusion?

A By reviewing it for this proceedi ng.

Q When you say this proceedi ng, what are you
referring to?

A I"mreferring to this hearing today.

Q Okay. But you hadn't reviewed the 2011/2012
matri x of this February 2013 determ nation letter; is
t hat correct?

A That's correct.

Q Do you renenber when you first reviewed the
2011/ 2012 pay matrix?

A | don't recall

Q | think you just testify -- well, do you agree

that the pay matrix is applicable in determ ning

"t
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1 M. Alvarez's payrate from Wat er master?

2 A I'"'mnot sure -- do you nmean -- what you nean by
3 appl i cabl e?

4 Q | don't think you got -- had a problem

5 under st andi ng when you had t he question before.

6 Is the '11/' 12 Watermaster pay salary matrix

7 somet hi ng that woul d be applicable to your determ nation
8 of M. Alvarez's \Waternaster payrate?

9 A | believe it was not provided for our
10 determ nation at the time of our determ nation
11 Q I think we have established it is something to
12 determine what it is. The Watermaster 2011/ 12 pay
13 matrix, is that something that is applicable to the
14 determ nation M. Alvarez's Waternmaster payrate?
15 M5. KAUR: (bjection. Asked and answered.
16 THE COURT: Overruled. You can answer.
17 THE WTNESS: Let ne -- what docunent exactly are
18 you referring to?

19 BY MR HERREMA:
20 Q This is a copy of page 3 of Exhibit 16. It is
21 salary matrix for 2011/2012. You previously testified
22 t hat you anal yzed the 2011/2012 matrix. Wich 2011/2012
23 matrix did you revi ew?
24 A This is the "11/'12 matrix that | revi ened.
25 Q And the '"11/'12 matrix, is that what woul d be
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applicable to M. Alvarez's payrate at \Waternaster?
A Not this one because it was approved after
M. Alvarez was already retired.
MR. JENSEN: (Objection. Msstates Watermaster's
t esti nony.
THE COURT: Overrul ed.
BY MR HERREMA:
Q But if there was -- this is a hypothetical.

If you -- there was a defined publicly
avai l abl e 2011-12 salary matrix, would that be
applicable to determning M. Alvarez's pay rate?

A If there was a publicly avail able salary matrix
for 2011/2012 that nmet the criteria contained in 570.5
and Governnment Code Section 20636, then we woul d
definitely review that in order to make a deternination
if it was approved and adopted in open session.

Q So would it be applicable to the determ nation
of the payrate?

M5. KAUR. (bjection. Vague. Wat do you refer to
it would be applicabl e?

THE COURT: Sust ai ned.

MR. HERREMA: |'ve asked hi mwhether -- if he found
in '11/"'12 Waternmaster salary matrix that nmet all of the
requi renments of being publicly available, would that be

applicable to the determ nation of M. Alvarez's
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WAt er master payrate. He said he woul d.

BY MR HERREMA:

Q Does that nean that it would be applicabl e?

A If it nmet all the criteria and the Governnent
Code, yes.

Q Okay. You were present during all of the

testinony of April 11th; is that correct?

A Yes.

Q April 11th, 2016, in this Matter; is that
correct?

A Yes.

Q Wre you present when M. Josw ak was
testifying about information that was sent to the water
district in Septenber 20117

A Yes.

Q Do you recall what M. Josw ak indicated that
he had sent to Monte Vista Water District?

A I would have to review the docunents, but |
do -- | recall that he sent an e-mail that included a
tax matri x.

Q If | could direct your attention to Waternmaster
Exhibit R Do you have it before you?

A Yes.

Q Can you review that e-mail? It is Exhibit R
Do you see that M. Josw ak has told Ms. Tracey fromthe
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Monte Vista Water District he is sending information in
response to the Waternmaster enployee salary matrix?
A Yes.
Q And then are you able to read at the top what
the attachnents are that was sent?
A The title of the attachnent, yes.
Is one of those salary for 2011/2012?
Yes.
And what is the date of this e-mail?
Sept enber 5th, 2011.

O >» O >» O

Do you say that if a salary schedul e existed at
that tinme for 2011/2012, it is shared with the person who
requested it and Watermaster, that it is a publicly
avai | abl e pay schedul e?

M5. KAUR: (bjection. Assunes facts not in
evidence. There is assunption this salary schedule for
2011/ 2012 is the sane as the one under Exhibit 16.

MR. HERREMA: | have not assunmed that. |'masking a
guestion. If a 2011/2012 sal ary schedul e was provi ded
to the requesting entity, would that be considered a
publicly avail abl e pay schedul e?

M5. KAUR: But what is the 2011/2012 sal ary
schedul e? W don't know. Hasn't seen the information
t hat the one under Exhibit 16 has.

MR. HERREMA: We haven't tal ked about the details
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1 yet. Let ne finish ny line of questioning. At this

2 point 1'm asking specifically if there was a sal ary

3 schedul e, 2011/2012, that was provided through this

4| e-mail, would he consider that to be a publicly

5 avai | abl e pay schedul e?

6 THE COURT: That particul ar docunent that was

7 attached to the e-mail and sent to the person requesting
8| it?

9 MR, HERREMA: Correct.
10 THE COURT: Do you understand?
11 THE W TNESS: | understand.
12 THE COURT: kay. You can answer.
13 THE WTNESS: No, it is not.
14 BY MR HERREMA:

15 Q Wiy is that?

16 A Because there was no evidence it was approved,
17 that it was available for public scrutiny, that there
18 was any public action or consent onit. And it is --

19 there is no evidence that there is -- that it is even a
20 sal ary schedul e other than any of the attachnents.
21 Q I"d like to unpack what you said, so just --
22 " m not asking a question. |'mhelping me recall what
23 you just said.

24 M5. KAUR |I'msorry. | did not hear what you said.
25 MR. HERREMA: This isn't a new question. | want to
45
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unpack what he said. | need a little help with the
multiple list, so | just want to clarify what those
factors were. It nay be sufficient to have the reporter

read back the answer.
(Record read)
BY MR HERREMA:
Q So the factors were there was no evidence it

was avail able for public review, there was no public

action, and there -- other than the nane of the
attachnment on the e-nmail, you don't know that sal ary
exi st ed.

Did | sunmarize your factors, correctly?

A Basically, generally there is

- obvi ously,
there is some -- | believe what | said there was -- et
me. Yes.

Q And so the fact that there is -- well, why
don't we first introduce S. This is a copy of the
2011/ 2012 sal ary schedule that was attached to this
e-mail.

MR. HERREMA: And | just want to represent to the
parties that this is part of a subsidized docunent
t hat had been designated and identified previously as
M. Alvarez's Exhibit 264, which was w t hdrawn
yest er day.

But these are pages that were part of that
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exhi bit, sonme designated and included in all of the
binders. It is probably easier to separately mark it.

MR, JENSEN. | will just represent the two pages
that we went over was the second part because it was a
draft.

THE COURT: Ckay. Thank you. So marked.

(Respondent's Exhibit S was marked for
identification by the Court.)

M5. KAUR. | object. It lacks foundation.

THE COURT: (Object to questions about it? It has
not been offered yet. Are you offering it now?

MR. HERREMA: | asked it be identified.

THE COURT: kay. Done that. |Is there an objection
to questions, or is the objection to offering it,

Ms. Kaur ?

M5. KAUR: There is objection to questions that even
if -- when it is offered, the lack of foundation. There
is no foundation to set in ternms whether it was actually
accepted or existed in 2011.

THE COURT: Ckay.

MR, HERREMA: M. Joswi ak can testify to that. It
is kind of out of order here.

THE COURT: Ckay.

MR, HERREMA: So when he testifies he is going to
say it was part of the attachnment to Exhibit R
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THE COURT: | will et himconnect the dots |ater.
| f he doesn't, you can nove to strike.

M5. KAUR: Thank you.

THE COURT: Go ahead, M. Herrema
BY MR HERREMA:

Q M. CQutierrez, you have been provided with a
copy of Exhibit S, which is titled Chino Basin
Wat er master sal ary schedul e 2011/2012. And | w |
represent to you there will be testinony to indicate
that this was attached to Exhibit R the e-mail salary
schedul e 2011-'12.

Do you have Exhibit S before you?

A Yes.

Q Were you present yesterday when M. Josw ak
was testifying about how the Watermaster sal ary
schedul es from 2011, '12, '13 were used by Waternmaster?

A Yes.

Q Do you recall that he said that the salary
schedul e was put together as part of the budget process
for the second quarter of the year in preparing of the
budget for the next fiscal year?

A Yes.

Q | think the three factors you used to not being
able to use the salary schedule attached to this e-nmai

was the salary schedul e not being used to determ ning
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M. Alvarez's payrate were -- wasn't avail able for
public review, there wasn't -- there is no evidence of
sal ary schedul e.

If the testinony that | told you is forthcom ng

fromM. Josw ak about the salary schedule attached to

the e-mail, would that satisfy your third concern?
A No, because ny recollection of the testinony
was that it was -- the budget was used to fornul ate

this, but that this salary schedul e was never actually
attached to the budget and was not approved.

Q The third factor you nention was that it m ght
not actually be the salary schedule we just have
referred to, the attachnment here?

A Ri ght .

Q So the fact that you have seen this salary
schedul e now, that doesn't satisfy your concern that it
was actually the salary schedul e?

A There is a docunent, yes, that woul d be what
the attachnent, salary schedul e 2011/2012, that would be
t he Excel file.

Q And this is the docunent that was sent to
Ms. Tracey fromthe Monte Vista Water District attached
to the Septenber 15, 2015. That is Exhibit R

Wul d that satisfy your concern that

M. Alvarez's salary schedul e m ght have been avail abl e
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for public review?

A No. Because it wasn't posted at the enployer's
pl ace of business or it wasn't on the enployer's
websi te.

Q These factors that you cited posted at the
enpl oyer's place of business or avail able for review,
where are these factors com ng fronf

A Well, they are specific to Governnent Code --
nmean, California Code of Regulation 570.5. But it is
al so part of the Governnent Code Section 20636, which
states that they have to be publicly avail able.

Q So sending this docunment out to a requested
entity doesn't satisfy the public availability
requi rement in your mnd?

A No.

Q Wiy is that?

A Because it is clear to ne that it would have to
be available to -- not just to Tracy Tracey but the public
at | arge.

Q Do you have information that it wasn't

available to the public at | arge?

A It wasn't posted at the enployer's place of
business, and it wasn't included on the -- it wasn't
| ocated on the enployer's website.

Q How do you know t hat ?

Kennedy Court Reporters, Inc.
(800) 231-2682

50




Attachment E

Administrative Hearing Transcript (4/12/2016)

Page 51 of 192

1 A Because when | went to look for the publicly

2 avai l abl e pay schedule in reviewing M. Alvarez's

3 conpensation, | was unable to find it.

4 Q Did you go to Watermaster's office to see if it
5 was posted at the office?

6 A No, | did not.

7 Q What did you | ook at?

8 A | | ooked at the enployer's website.

9 Q Turn your attention to 570.5. Do you have that
10 in front of you?
11 A Yes.
12 Q It says, "To be posted at the office of the

13 enpl oyer or inmediately accessi ble and avail able for

14 public review fromthe enpl oyer during normal business
15 hours or posted on enployer's internet website."

16 Did | read that accurately?

17 A Yes.

18 Q There are three different criteria there that
19 can satisfy this 570.5?
20 A That is correct.

21 Q So when you are reading that, all three of

22 those wouldn't need to be satisfied; isn't that correct?
23 A That's correct.

24 Q So it wouldn't need to be posted at the office
25 and posted at the enployer's internet website and
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1 i mredi ately accessi bl e and avail able for public review,
2 is that correct?

3 M5. KAUR: Asked and answer ed.

4 THE COURT: Overruled. You can answer.

5 THE W TNESS:  Yes.

6 BY MR HERREMA:

7 Q So the fact that this docunent was provided

8 after request wouldn't satisfy your concern that it

9 woul d be i nmedi ately accessi ble and avail able for public
10 revi ew?
11 A That's correct.
12 Q Just -- we were |ooking at 570.5. Waternmaster
13 has taken the position in these proceedings it is not
14 applicable to M. Alvarez's payrate because it wasn't in
15 effect.
16 Do you know when it becane effective?
17 A M. Alvarez's payrate?
18 Q No, 570.5.
19 A 570.5 becane effective August 10, 2011
20 Q And would it have been applicable to payrates
21 and publicly avail able pay schedul es that were in
22 exi stence at the tinme they were in effect?
23 M5. KAUR: (Objection. Calls for a |egal conclusion.
24 THE COURT: Cenerally by virtue of the letter, that
25 has been accepted opinions. | think it's pretty clear
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he al ready nade that decision. | think it is fair for
himto explain now why. | nean, he is telling us he
drafted this letter and he's applying the regs. So
M. Herrema is basically asking himwhy in [ight of when
it was -- the effective date.
Il will overrule. You can answer.

THE WTNESS: It was a clarifying reg, so these
were -- these requirenents were always in place.
BY MR HERREMA:

Q So | just want to turn your attention back to
Cal PERS Exhi bit Number 4. The first page, the very
bottomthere is a definition of payrate, Governnent Code
Section 20636. Do you see that there?

M5. KAUR: VWhich page? |'msorry.

MR, HERREMA: The first page.

THE COURT: M. Herrema, let ne just ask. W are at
our mdnorning break. |Is this a good tinme or is there
a better tine? | don't want to interrupt.

MR, HERREMA: Can | just ask this question and then
one follow up and we coul d break?

THE COURT: Sure.
BY MR HERREMA:

Q Do you see at the bottom of page 1 of Exhibit 4
the definition of payrate from Governnent Code Section

206367
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A Yes.

Q If you turn to the second page. At the very
bottom can you read that first sentence?

A "Payrate nust al so neet specific provisions in
the California Code of Regulation Section 570.5."

Q 570.5 isn't really clarifying what 20636
al ready says, is it?

A | believe it is.

Q The | anguage there also neets this specific
requirenents. You think it is just a clarification of
what 20636 al ready sai d?

M5. KAUR: (bjection. Vague.

THE COURT: You can answer.

THE WTNESS: Can you restate the question, please?

MR, HERREMA: Can you read it back? Can the
reporter read it back?

THE COURT: Yes.

(Record read)

THE WTNESS: |'mstill -- I"mnot -- can you
restate it agai n?

THE COURT: Can you clarify?

BY MR HERREMA:

Q In your opinion all the specific provisions

this letter says the payrate nust also neet -- al so neet

the additions listed on page 12, 20636, you think that's
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a clarification that was al ready 20636;
A | believe so.

MR. HERREMA: We can break now.

is that correct?

THE COURT: Ckay. Thank you. We will take a

ten-m nute recess and restart again at
of f the record.
(Morni ng recess)
THE COURT: M. Herrema
BY MR HERREMA:
Q I'dlike to -- M. Qutierrez,

your attention to the exhibit that has

10: 50. W are

I'"d like to turn

been desi gnat ed

as Alvarez 259. It should be in the real big binder in

front of you on your |eft.

A Ckay.

Q Do you recogni ze that -- what is behind Exhibit
2597

A I"'mreading it. |'"massum ng that this was
sent tone. It is an e-mail fromM. Josw ak to ne.

Q The entire exhibit is a chain of e-mails

bet ween you and M. Josw ak between Thursday, Novenber

15, to Friday, Novenber 16, 20127

A Correct.

Q Based on the nanme on the upper
corner, it looks |ike you presented or

fromyour account; is that correct?

ri ght - hand

It was presented

Kennedy Court Reporters, Inc.
(800) 231-2682

55




Attachment E

Administrative Hearing Transcript (4/12/2016)
Page 56 of 192

1 A Correct.

2 Q Turn your attention to the very bottom of page
3 3. You asked M. Josw ak a question. There is a

4 | question whether M. Alvarez's salary was ever nade

5 public during a public records -- I"'msorry -- a public
6 request act or were there any publication due to a

7 Public Records Act at any point.

8 Do you see that question?

9 A Yes, | do.
10 Q So why was that inportant to you at this point
11 in time?
12 A At this point intime w were just trying to
13 find out any type of public action taken and noti ced
14 to -- totry toreview MR -- review M. Alvarez's and
15 the Watermaster's reported conpensati on.

16 Q That's not what that question says. It is not
17 aski ng about public agency. It is asking about the

18 public availability, isn't it?

19 A It is asking if we -- if Watermaster ever nmde
20 public due to a Public Records Act or through any
21 publication or just happened to be published at any
22 point. That's what we were asking.
23 Q That doesn't have to do with a publication, it
24 has to do with the public review credibility -- public
25 availability? 1'msorry.
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1 A Yes, public availability.

2 Q In your mnd this e-mail fromM. Joswi ak to

3 Monte Vista Water District with the 2011-12 sal ary

4 | schedule wouldn't be public availability?

5 A I"msorry. Could you repeat the question?

6 Q In your mnd -- actually, let nme ask you a

7 question first.

8 Could you turn to what has been marked as

9 Exhibit S, Watermaster Exhibit S. Do you have that
10 bef ore you?
11 A Yes.
12 Q Can you turn your attention to the top. There
13 is alist of positions running down the |eft-hand side
14 of the page.
15 What is the first position title that is |isted
16 t her e?
17 A Gener al manager slash CEO
18 Q Looking at the salary listed at step G what is
19 t hat ?
20 A It is 228, 000.
21 Q What is the nonthly salary under step G?
22 A 19, 000.
23 Q Have you reviewed if M. Alvarez was paid
24 pursuant to the agreenent w th Waternaster?
25 A Yes. It was 19,000 per nonth.
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Q Sane as what is shown in this schedule; is that
correct?
A That's correct.

Q And you testified earlier that this is the
salary that Waternaster reported to Cal PERS; is that
correct?

A That's correct.

Q And going back to ny prior question in regards
to your question to M. Josw ak on the bottom of page 3
of 259, the e-mail that was sent from M. Josw ak to
Monte Vista Water District attached to the salary
schedul e, that would constitute public availability of
t he sal ary schedul e?

| was holding in ny hand Exhibit S, the 2011-12
sal ary schedul e.

A ["msorry. Can you restate that?

Q The fact that Exhibit S was sent by M. Josw ak
t hrough the e-mail that is labeled Rto the Monte Vista
Water District Septenber 2011, would not constitute
public availability of that salary schedule in your
mnd; is that correct?

A That's correct.

Q Wiy is that?

A Because it was requested and had to be

requested. It wasn't immediately available. And,
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again, | don't see anywhere where this was publicly
approved.

MR, HERREMA: [|'mgoing to object to that part of
t he answer as being nonresponsive. | asked a question

about public availability.

THE COURT: | think that is part of his answer. You
are just going to have to deal with it. | think it is
responsi ve. \Wether or not you agree or it is correct,
that is sonething I wll decide.

MR. HERREMA: (xay.

BY MR HERREMA:
Q How do you know that the salary schedule in

Exhibit S wasn't imedi ately publicly avail abl e?

A Because it wasn't on the enployer's website and
it wasn't -- it is imediately -- imedi ate neans that
sonmeone can see it. Imrediately just neans that it is

i mredi ate right then and there.
Q How do you know it wasn't imredi ately

avai | abl e?

A There is no evidence that it was inmedi ately
avai |l abl e.
Q Do you have evidence it wasn't imediately

avai | abl e?
M5. KAUR: (bjection. Asked and answered.

Argunent ati ve.
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THE COURT: Overruled. You can answer.

THE WTNESS: |'msorry. Can you repeat the
guestion?

BY MR HERREMA:

Q Do you have any evidence that the salary
schedule, that is Exhibit S, was not imediately
avai | abl e?

A | don't know. |'mnot sure howto -- |'m not
sure. | don't have -- so ny response before was | don't
have any evidence that it was inmredi ately avail abl e.

And so that's not responsive to your question?

Q | think | asked if it was imedi ately avail abl e
and you said it wasn't. You said -- what evidence do
you have that it wasn't imedi ately avail abl e?

A Vell, looking at this e-mail, it |ooks like it
was requested on Septenber 8th and so it wasn't provided
until Septenber 15th. So I don't know if that was only
the first time that she asked for that information, or --
so | guess ny answer woul d be that seven days m ni num
woul d not be i nmedi ate.

Q You don't have any evidence it couldn't have
been nmade available prior to seven days |ater, do you?

M5. KAUR: (bjection. Specul ation.

THE COURT: Sust ai ned.

MR. HERREMA: | asked if he had any evidence.
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1 THE COURT: | think he answered your |ast question
2 that you asked. | agree with the objection Ms. Kaur

3 made. You can rephrase it or try again.

4 BY MR HERREMA:

5 Q When you are using the termimedi ately

6 avai l abl e, are you paraphrasing the | anguage in

7 Regul ation 570.5 (a)(5)?

8 A Yes. | would say that. | believe that's what
9 we tal ked about previously.
10 Q Where does that concern about imredi ately
11 avai | abl e -- where does that cone fronf
12 M5. KAUR. (bjection. Vague. Calls for
13 specul ati on.
14 THE COURT: Do you understand what he's asking?
15 THE W TNESS:  Yes.
16 THE COURT: Overruled. You can answer.
17 THE WTNESS: | think ultimately it stenms from
18 Gover nment Code Section 20636 that it nust be publicly
19 avai | abl e.
20 BY MR HERREMA:
21 Q Regul ati on 570.5 (a)(5) says, "lIs posted at the
22 of fice of the enployer or imedi ately accessible and
23 avai l abl e for review fromthe enpl oyer during nornal
24 busi ness hours or posted on an internet website"; is
25 that correct?
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1 A That's correct.

2 Q So that imrediate availability, is that com ng
3| from570.5?

4 M5. KAUR  (bjection. Asked and answered.

5 THE COURT: Overruled. | wll give sone |atitude on
6| cross. You can answer.

7 THE WTNESS: | don't think the concept cones from
8| 570.5.

9 BY MR HERREMA:

10 Q Where do you think the concept cones fron?

11 M5. KAUR  Sanme objection. Asked and answered.

12 THE COURT: Overruled. You can answer.

13 THE W TNESS: From 20636 (b)(1).

14 THE COURT: |'msorry?

15 THE W TNESS: CGovernnent Code Section 20636 (b)(1).
16 THE COURT: Thank you.

17 BY MR HERREMA:

18 Q Are the words imredi ately available in

19| 20636 (b)(1)?

20 A No.

21 Q So how do you read those words into that

22| language from 20636 (b)(1)?

23 A I think it is part of the public availability.
24 Q You interpret -- absent 570.5, you interpret
25| 20636 (b)(1) is the requirenment of publicly avail abl e pay
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1 schedul e to nean i medi ately available; is that correct?
2 A Correct.
3 Q You testified earlier that upon the
4 | determnation that M. Alvarez's pay after the Novenber
5 9, 2011, was severance pay that you asked Watermaster to
6 reverse M. Alvarez's pay; is that correct?
7 M5. KAUR: (Objection. Vague as to the term
8 determ nation. There are two determ nations here.
9 THE COURT: |I'msorry. | didn't hear.
10 M5. KAUR: Vague as to the term determ nation.
11 There were at | east two determ nations made by Cal PERS
12 MR. HERREMA: |'mspecifically referring to the
13 determ nati on about the severance pay.
14 THE COURT: Was there nore than one and is that in
15 t he anended statenent?
16 MR. HERREMA: Yes, it is in Exhibit 5.
17 THE COURT: Ckay. You can answer.
18 THE WTNESS: Can you restate? |'msorry.
19 BY MR HERREMA:
20 Q You testified that upon Cal PERS s determ nation
21 pursuant to Exhibit 5 regarding the severance pay to
22 M. Alvarez, that Cal PERS asked Watermaster to reverse
23 its pay to M. Alvarez; is that correct?
24 A Can | clarify?
25 Q | believe that's what you testified. 1Is that
63
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what you testified?

A "' mnot sure w thout going back and reading
word-for-word. But | want to get it right. So I just
want to clarify what we are tal ki ng about.

Q kay.

A So | apol ogi ze. The -- we requested the
Wat ermaster to reverse the payroll reported after
Novenber 9, 2011 -- from Novenber 9, 2011 through My 4,
2012.

Q Where is that docunented?

A Il will go back to 4.

Q | found it. Exhibit 4. It was not clear to ne
t hat was sonet hing that happened after the severance pay
as you previously testified.

M5. KAUR:  You found it on Exhibit 4?

MR, HERREMA: But not in regards to severance pay
but in regards --

M5. KAUR: There is also on page 5 regarding
severance, of Exhibit 5 at the very bottom It is the
| ast sentence.

BY MR HERREMA:
Q That was requested by the City of Downey?

A Yes, that was neant to be \Wat ernmster.
MR. HERREMA: | have no further questions, your
Honor .

64

Kennedy Court Reporters, Inc.
(800) 231-2682




Attachment E

Administrative Hearing Transcript (4/12/2016)
Page 65 of 192

© 00 N o O b~ W N B

N N NN NN R R R R R PR R R
g A W N P O © 00 N O O W N P O

THE COURT: kay. Did you want to offer any of the

exhibits that you identified? S is one. Do you want to

offer that one, or is there nore foundation that you
need for that?

MR, HERREMA: |f the parties want additional
foundation, that will be provided. It can be provided
by M. Josw ak.

THE COURT: Is there any objection? Do you need
f oundati on?

M5. KAUR  Yes.

THE COURT: kay. Do you understand that you are
going to need to ask questions about it? 259, are you
offering it at this tine?

MR, HERREMA:  Yes.

THE COURT: Any objection to 2597

M5. KAUR: No objection, your Honor.

MR, JENSEN. No objecti on.

THE COURT: Ckay. | wll admt 259. Were there any

ot her exhi bits?
(Respondent's Exhibit 259 was received in
evi dence by the Court.)
MR. HERREMA:  Not hi ng new.
THE COURT: kay. M. Jensen, are you ready?
MR. JENSEN: We are going to 12: 00 about?
THE COURT: Yes.

Kennedy Court Reporters, Inc.
(800) 231-2682

65




Attachment E
Administrative Hearing Transcript (4/12/2016)
Page 66 of 192

1| BY MR JENSEN

2 Q Good norning, M. CQutierrez.

3 A Good norni ng.

4 Q | had previously exam ned you in an

5 adm ni strative hearing; is that correct?

6 A That is correct.

7 Q Do you recall what it was?

8 A I do not recall the specifics of the case.

9 Q So, M. CQutierrez, you worked in the -- what is
10 call ed the conpensation review unit?
11 M5. KAUR: (bjection. Vague as to testified. Are
12 you referring to his testinony today or previous
13 heari ng?
14 MR, JENSEN. It's the sane.
15 BY MR JENSEN
16 Q You work in the conpensation review unit?
17 A Yes.
18 Q And you testified you worked there for ten
19 years; is that correct?
20 A That's correct.
21 Q How | ong have you been testifying for Cal PERS
22 in the aspect of representation of the conpensation
23 review unit?
24 A Well, for nost of those ten years. | started
25 out pretty quickly.
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Q And how many tines have you testified for
Cal PERS?
A I want to say anywhere around si X or seven

tinmes that | can distinctly renmenber.

Q Over those ten years?

A Yes.

Q What was the date of the first tinme you
testified for Cal PERS?

M5. KAUR: (Objection. Irrelevant.

THE COURT: How is that relevant?

MR. JENSEN. Can | develop the testinony and then |
will describe the relevance of it? Gve ne alittle
| eeway.

THE COURT: Okay. Alittle.

MR JENSEN. Alittle.

BY MR, JENSEN.

Q What was the date of it?

A | don't recall.

Q Did the matter involved a publicly avail able
pay schedul e?

A | don't recall.

Q Do you renmenber the first time you testified
for Cal PERS in a matter involving a publicly avail able
pay schedul e?

A No.
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Q Have you ever testified before for Cal PERS
regardi ng publicly avail abl e pay schedul e?

A Not sure.

Q What are the principal issues that arise in the
conpensation review unit typically?

M5. KAUR: (bjection. Vague.

THE COURT: Sust ai ned.
BY MR JENSEN:

Q What issues do you identify as probl ens nost
often in the conpensation review unit?

M5. KAUR: Sane objection.

THE COURT: Overruled. You can answer.

THE W TNESS: Reporting conpensation that doesn't
conply with the Governnent Code.
BY MR JENSEN

Q What aspects of reporting conpensation doesn't
comply with the Governnent Code?

A Well, there is two aspects, payrate and speci al
conpensati on.

Q And what about reporting in particular are
probl ens that are often identified?

M5. KAUR: (bjection. Vague as to reporting.

THE COURT: Do you understand what he's asking?

THE W TNESS: No.

THE COURT: Can you clarify?
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BY MR JENSEN

Q You just testified that the conpensation review
unit | ooks for problems with reporting; is that correct?

A Wll, it's problemwith -- with conpliance.

Q And what ot her common problens with conpliance
that are identified in the conpensation review unit?

A Conpensation that is reported that is out of
conpl i ance.

Q What are the problem areas that are out of
conpliance that you find often in the conpensation
review unit?

A | mssed the first part of it.

Q What are the conpliance problens that you often

identify in your job?

A That they are out of conpliance.
Q How are they out of conpliance?
A Well, they don't neet the definitions contained

in the Governnent Code.

Q And how many of those are related to publicly
avai | abl e pay schedul es?

M5. KAUR. (bjection. Vague.

THE COURT: Overruled. Do you understand what he's
aski ng?

MR. JENSEN: | can restate.

THE COURT: Ckay.
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BY MR JENSEN:

Q How nmany of the conpliance problens are rel ated
to publicly avail abl e pay schedul es?

A Do you want, like, a nunber or -- | don't really
know for sure.

Q A frequency. How often?

A | would say pretty frequent.

Q So it is a frequent matter that you testified
to as well?

A | don't recall

Q Let ne ask you a question. Are you aware of
when the publicly avail abl e requirement was added to
206367

M5. KAUR (bjection. Calls for specul ation.

THE COURT: Al right. Don't guess or specul ate.
I f you know.

THE WTNESS: | do not know.
BY MR JENSEN

Q And if | hand you a copy of the PERL, would you
be able to tell fromthe |anguage or the anmendnent to
20636 about when the PERL was | ast revised?

M5. KAUR  (bjection. Calls for |egal conclusion.

MR. JENSEN: Wien that section of the PERL was | ast
revi sed?

M5. KAUR: (bjection. Calls for |egal opinion,
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1 | egal concl usi on.

2 MR. JENSEN: |'m asking if he can determ ne when the
3 PERL was revi sed based on that docunent.

4 THE COURT: That the publicly avail able payrate was
5 added to 206367

6 MR. JENSEN: When -- |'mjust asking himwhen it was
7 | last revised.

8 M5. KAUR: When was that |ast revision?

9| BY MR JENSEN
10 Q | have in ny hand here a 2012 copy of the PERL,
11 Cal PERS Enpl oyees' Retirenent Law. | believe if you
12 turn to 20636, there will be an indication of when it
13 was revised previous to that date in the anendnent
14 provi si ons.
15 Are you famliar with what |I'mtal king about?
16 A Vaguel y.
17 MR. JENSEN. Your Honor, may | approach?
18 THE COURT: Wth the PERL book that you have?

19 MR JENSEN:. Yes.
20 THE COURT: Ckay. Yes.
21 MR. JENSEN. |'mjust going to show your Honor the
22 issue is here. This is what |I'mgoing to question him
23 about .
24 THE COURT: Ckay.
25 M5. KAUR: Can | also have a copy because | don't
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1 have a copy.

2 MR. JENSEN: | will just show counsel.

3 M5. KAUR: Can you just --

4 MR. JENSEN: This is the only copy I have. If you

5| want to ook with --

6 M5. KAUR: | don't have that copy.

7 MR. JENSEN. | can just make a copy if you want to

8 do that.

9 THE COURT: |If necessary, it mght be. It goes -- |
10 think we are using it trying to refresh his
11 recollection. | don't want a |legal extrapolation. |
12 can |l ook at the statute history.
13 MR. JENSEN:. | just have a question to follow up on
14 the testinony. It shouldn't be a | egal question.
15 THE COURT: Ckay.
16 BY MR JENSEN:
17 Q M. Qutierrez, I'mgoing to ask you to refer to
18 this section at the end of 20636. |If you want to take a
19 nmonment and fam liarize yourself with it.
20 M5. KAUR: That is the 2012 copy of the PERL?
21 MR. JENSEN:. That's the 2012 copy.
22 THE W TNESS: Ckay.
23 BY MR JENSEN
24 Q Does that refresh your recollection on when the
25 PERL was | ast -- that 20636 was revised prior to the
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date in question in this case?
A No.
Q Can you turn to the very last part of that

where it says "revised" -- let nme approach. Last revised

by statute 2007, chapter 130.

Do you see that?

A Yes.
Q Does that have any neaning to you?
A Not that | amfamliar with or that I know |

don't know what that neans, no.

Q You don't know what that neans?

A No.

Q Has the PERL changed over tine, in particular
206367

M5. KAUR: (bjection. Vague.

THE COURT: Overruled. You can answer if you know.

THE WTNESS: The PERL hasn't changed nuch since --
since | was there, since | began using it.
BY MR JENSEN

Q So over the last ten years, the PERL hasn't

changed nuch?

A No.
Q Wien you testified earlier --
M5. KAUR. |I'msorry. | have a |ate objection. Are

you referring to the code section, or are you referring
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to the PERL in general ?

MR. JENSEN: That was his testinony.

THE COURT: | took it as his general, nothing
specific. Was that what you were saying?

THE W TNESS:  Yes.

BY MR JENSEN:

Q The reason |'masking this question is that
your testinony today was that the Regul ation 570.5 has
al ways been there. |Is that your testinony?

M5. KAUR: (bjection. Msstates the testinony.
BY MR JENSEN

Q That sentence has al ways been in the PERL?

M5. KAUR: Sane objection. M sstates testinony.

THE COURT: Sust ai ned.

BY MR JENSEN

Q Let ne clarify. What was your testinony

regarding 570.5 with respect to their inclusion prior to

the date of -- the effective date of 570.5?
M5. KAUR: (bjection. Vague.
THE COURT: Do you understand what he's asking?
THE W TNESS: The |ast --

BY MR JENSEN

Q So 570.5 effective date of -- | think
August 20117
A Correct.
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Q Is that the date that you started and were
those terns or the requirenents of public availability
in 570.5 -- were those requirenents in existence prior
to the regul ati on?

M5. KAUR. (bjection. Conpound. Vague.

THE COURT: Overruled. You can answer.

THE WTNESS: | believe they clarified the
Gover nment Code.

BY MR JENSEN

Q And so in clarification those ternms nust have
previously existed; is that correct?

A The -- | think | said that the context is from
20636.

Q What do you nean the context is from 206367

A | believe the specifics are derived fromthe
Gover nment Code.

Q What do you nean the specifics are derived from
t he Gover nnent Code?

A The | anguage contained in 570.5.

Q There were certain requirenents that you |isted
earlier today about, say, posted on the website. Let's
just take that.

Where do you see that in the | anguage of 206367

A | think it speaks to the public availability.

Q And nmy question is, when does the -- well,
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first of all, in 2006 or 2007 when 20636 was revised
prior to 2012 -- in 2006 did Cal PERS require enpl oyers
to post salaries on their website?

M5. KAUR: (bjection to the extent it calls for
specul ati on.

THE COURT: Ckay. |f you know.

THE WTNESS: | don't recall
BY MR JENSEN:

Q Do you recall the first tinme Cal PERS required
enpl oyers to post salary information on their website?

M5. KAUR: Sane objection. To the extent it calls
for specul ation.

THE COURT: M. CQutierrez, you don't know, is that
right?

THE W TNESS: Yes.
BY MR JENSEN:

Q When was the first tine that you recall that

enpl oyers were required to post on website about

sal ari es?
A | don't know.
Q And is there witten rules in the conpensation

review unit that specify how to apply this Regul ati on
570.5?
A ["'m not aware of any witten rul es.

Q Sois it fair to say you are allowed to your
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di scretion how to apply 570.5 in these natters?

A | woul d say yes.

Q And now l et nme turn your attention back to the

prior -- to the e-mail where you asked M. Josw ak
whet her they had sent the salary information -- just |et
me get the e-mail. It is in Exhibit 259.

Were you exercising your discretion here when

you asked whet her the salary information had been nmade

public pursuant to Public Request Act? | believe it is

supposed to be Public Records Act.

A | believe | was just trying to get nore
i nformati on.

Q And would it have been in your discretion, as
in sonme discretion allowed as to RPS-2 to determ ne a

public availability -- it had been provided due to the

Publ i ¢ Request Act through publication or happened to be

publ i shed at that point?

M5. KAUR: (bjection. Vague.

THE COURT: Overruled. You can answer.

THE W TNESS: No.
BY MR JENSEN

Q And why not ?

A Because these -- this not -- it doesn't neet
the requirements of public availability.

Q And that is in your discretion?
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M5. KAUR  (Objection. Vague as to discretion.
BY MR JENSEN:

Q That's a determ nation in your discretion;
correct?

M5. KAUR  Sane obj ection.

THE COURT: Overruled. You can answer.

THE WTNESS: Not in ny sole discretion, no.

BY MR JENSEN:

Q Is it wwthin the discretion at |east 'cause --
do you have a supervisor?

A Yes.

Q And your discretion has to -- so how does that
work? Tell me how does it work when you are exercising
your discretion. Tell nme that process in particular
W th approval by your supervisor?

M5. KAUR: Sane objection. Vague as to the term
di scretion.

THE COURT: Overruled. You can answer.

THE WTNESS: Yes, everything has to go the
super vi sor
BY MR JENSEN:

Q So et me ask you about the process. How many
cases did you have actually during this period? How
many cases did have you in the conpensation review unit

appr oxi matel y?
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M5. KAUR. (bjection as to period. What tine period
are you referring to?

MR. JENSEN. Let nme ask him
BY MR JENSEN

Q M. CQutierrez, when did you review this case?

A | don't recall the exact date, but judging from
these e-mail s around Novenber 2012.

Q And how many cases approximately did you have
on your desk at this tine?

A I"'mnot really sure. 1'd be guessing.

Q But 1'"'mentitled to your best estinate.

A Anywhere from 20 to 100.

Q How | ong did these cases typically take to

resol ve?

A We are supposed to conplete five cases per day.

Q Fi ve cases per day?

A Yes.

Q And so if you have 100 cases, that's 20 days
work at |east; correct?

A If it is 100 cases, correct.

Q Do you typically acconplish your five cases per

day al | owance?

A As ny job performance -- |I'msorry. Not
typically, no.

Q How many do you typically do a day?
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A Typically, especially during this tinme period
it would probably be around three cases.

Q And how much -- so how nany of those do you
resol ve each issue, each case in the process by which
you seek information and seek to resolve thenf

M5. KAUR: (Objection. Vague as to the termresolve.

THE COURT: Sust ai ned.

BY MR JENSEN:
Q Tell me your typical -- actually, tell ne your

process in this case what did you do?

A | can't recall the specifics. This was back in
2012.

Q To the best of your recollection.

M5. KAUR. | have a bel ated objection to that

guestion. Vague.

THE COURT: Sust ai ned.
BY MR, JENSEN

Q Do you recall if there was any flags or any
i ndi cation of what to | ook for when this case arrived on
your desk?

A | don't recall

Q How did you start under -- when did you start
your review of this case?

A It was assigned to ne.

Q Was it assigned to you with a particul ar
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1 pr obl enf?

2 A Not particularly.

3 Q And so what did the -- what did the person who

4 assigned the case to you say to do with it?

5 M5. KAUR: (bjection. Assunes facts not in evidence

6 that it was assigned by a person.

7 MR, JENSEN: | can --

8 THE COURT: Sust ai ned.

9| BY MR JENSEN

10 Q How are the cases assigned to you?

11 A By our system

12 Q And what is your systenf

13 A My Cal PERS.

14 Q And so it is a conputer systen?

15 A Yes.

16 Q And is there any indication fromthe conputer

17 of what to | ook for when you are assigned a case?

18 A ["'m not aware of that.

19 Q So it is just randon? Wat does the computer

20 system do when assigning you a case?

21 A It drops it in a bucket and we go out and | ook

22 at it.

23 Q So what do you do when you | ook at then? Wat

24 is in the bucket?

25 A Just the nane and the CID, the retirenent date,
81
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and the received date and the requested conpl etion date.
And then we go in and | ook at the actual -- like the
conplete file after it is assigned.

Q So how do you go | ook at the conplete file?

A We click through the systemto see what's
reported, what they -- look at their retirenent
application.

Q VWhat was the first thing that you saw t hat was
-- you thought was out of conpliance?

A | didn't know for sure if anything was out of
conpliance when | first |looked at it. There was
definitely a change in payrate in the final year that |
not i ced.

Q And had the conputer indicated that there was a
change in the final year?

A | don't think so.

Q Is that -- in the conpensation review unit, are
you trained to look for specific things in your review?

A Yes.

Q And what are those things?

A Any increase in conpensation in the final year.

Q VWhat was the increase in M. Alvarez's
conpensation in the final year?

A | believe he had a payrate of about 15,000 per

nmont h and then he went to 19, 000 per nonth.
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And did he switch enpl oyers?
Yes, he did.
And was swi tching enpl oyers a problenf

No.

> O » O

Q Was the increase was the issue that drew your
attention?

A At first, the increase in pay did. | didn't
know that he sw tched enployers until after review ng
it.

Q First you were focused on the increase in pay;
is that correct?

A That's correct.

Q And then what did you do?

A And then | pulled up his account and revi ewed
it. And then | did notice that he had a change in
enpl oyer. And then | started ny review by contacting
agenci es, |ooking up -- looking for pay schedul es on
websi tes.

Q And why did you to that? Wy did you start

inquiring in new enployer's information?

A Because | would have to. It was assigned to ne

so | would have to verify it.
Q Is that a part of the process in the
conpensation review unit? Wat did do you to get

addi tional information?
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A | believe -- | don't recall exactly ny --
exactly what | did. | don't recall.
Q And -- and you had -- you were -- still had --

wor ki ng your five cases a day; correct?
A Correct.
Q And so the e-mail chain of Novenber 15, 2012,

Is part of your outreach to the enpl oyer?

A | woul d assune so, yes.
Q Wiy do you say assune so?
A | don't recall, actually.

Q Did you ever ask the Chino Water Basin for the
pay schedul e for 2011/20127

A | woul d assune, yes, because that was part of
the -- that would be part of the process.

Q Wiy do you assune that?

M5. KAUR. (bjection. He just answered.

MR. JENSEN:. | asked himwhy he assuned it.
THE COURT: Overruled. | will give himlatitude on
Cross.

THE W TNESS:. Because that is part of the process.
BY MR JENSEN:

Q Your testinony here -- pointed out your final
determ nation was based on the 2012/2013 pay schedul e?

A Because that was what was provided to us.

Q And do you have a -- is that part of your job
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al so, asking themto provide the correct tinme period and
pay schedule for the person you are review ng?

A Yes.

Q Did you do that?

A | believe so, but I don't -- | don't recal
exactly.
Q So let ne just ask you a question about that

pay schedule, Exhibit S. That is the exhibit which we
have not quite laid a full foundation for

But if Watermaster had sent this pay schedul e
back to you if you had requested, Cal PERS -- if you had
requested the 2011/ 2012 pay schedul e and that Wt ernmaster
had sent back this docunment in response to your inquiry,
woul d that docunent satisfy a pay schedul e? Just the
pay schedul e part of it.

M5. KAUR: (bjection. Vague as to the term pay
schedule. | don't know if he is referring to a publicly
avai |l abl e pay schedule or using it conpletely as a
different term |If you could define it. Oherwse, it
is vague if you are saying pay schedul e.

MR, JENSEN: | can clarify.

BY MR JENSEN

Q Are there requirenents for pay schedul es outside

of the publicly available part of it?

M5. KAUR: (bjection. Vague.
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THE COURT: Overrul ed.

THE W TNESS: Not outside of 20636.
BY MR JENSEN

Q Does the pay schedul e, according to the nost
recent regulation, have a |ist of every position and
payrate on it for one schedul e?

M5. KAUR: (Objection. Vague as to nost recent
regul ati on.

THE COURT: Sust ai ned.
BY MR JENSEN

Q Under 570.5, does a pay schedul e have to |i st
every position and the pay for that?

A There is a listed criteria in 570.5.

Q I"mtrying to get the pay schedule part of it

outside of the publicly avail abl e.

M5. KAUR: To that inquiry, | have an objection as to

rel evancy. As well as aside fromthe fact that that
term has been identified, it is vague.

THE COURT: Ckay. The question is just, is there a
requi renent that there is pay schedul e outside of
whether it is publicly available or not? |Is that where
we are going with that?

MR JENSEN:. | think what I will do is walk through
the criteria and then satisfy that it is clear.
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BY MR JENSEN:

Q M. Qutierrez, can you turn your -- if you keep
Exhibit Sin front of you and then turn to your
determnation letter in Exhibit 5. It lists the
criteria in 570.5, or you may know what it is.

A Can | |l ook at nmy | aw book?

Q Can | ook on with you?

A Sur e.

MR. JENSEN: Your Honor, may | approach?

THE COURT: Yes.

BY MR JENSEN:

Q M. Qutierrez, I"'mjust going to ask you --
there is certain requirenents in here and you have
actual ly highlighted sone of them | don't want to | ook
at your work. 1'mgoing to ask you about these
requi renents in here.

M5. KAUR: Are you referring to the 570 requirenent,
Section A, 1 through 8?

MR. JENSEN:. Let the record reflect that I'mreferring

to 570.5.
BY MR JENSEN

Q Just with reference to exhibit -- to Exhibit S,
does it identify the type of position and title for the
enpl oyee' s position?

A | " m assum ng so.
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Q Does it show the payrate of each identified
position?

A Yes.

Q Does it show tinme base? Hourly, daily,

nmont hly, annual | y?

A Yes.
Q Does it indicate an effective date?
A Vell, it doesn't say when it is effective. But

it says 2011/2012, so | would say that it is effective.
So saying that it is effective July 1st, 2011.

Q So would it be fair to characterize your issues
with this docunent, WAternmaster docunent as referring
only to the public availability of the docunment rather
t han t he docunent itself?

M5. KAUR:. (bjection. Vague.

THE COURT: Overruled. You can answer.

THE WTNESS: |I'mnot sure | would go that far with
that. | don't see that it is available for public
inspection and if it was approved and adopted by the
enpl oyer governi ng body.

BY MR JENSEN

Q Those are the three problens you have; is that
correct?

A Just | ooking at this and the wording of 570.5.

Q Any ot her problemyou have with it?
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A Just looking at it here and al so the e-nail
that was sent, it is showng that it was an Excel file.
So it could be changed at any point, so | don't know if
this was actually approved and adopted in this form

Q Let me ask you. |Is there -- is there any
i ndi cation there has been any docunents that were hidden
or any docunents that were changed, any fraud
per petrated on Cal PERS?

A | am not saying that, no. But when we
asked -- and |I'massum ng we asked for this and it
wasn't provi ded when we asked for it.

Q You are assum ng you asked for it?

A Fromthe record it did not contain the CEO
posi tion.

Q What record?

A Fromthe e-nmail that was -- that was referenced

in the Cal PERS exhibits.

Q Show ne. Tell ne.
A 18.
THE COURT: |'msorry? \ich?

THE W TNESS: 18.
THE COURT: 18. Thank you.
BY MR JENSEN
Q Is there a particular page you are | ooking at?

A Yes. Page 3 in this folder.
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M5. KAUR. Can we go to page 8 since that is the
conplete e-mail ?
BY MR JENSEN:

Q VWhat about that e-nmil?

A Ri ght here at the bottom the second to | ast
paragraph it says that it did not include the CEO
posi tion.

Q What did you think that neant?

A That it was not on the pay schedul e.

Q At what pay schedul e do you think they are
referring to?

A The 2000 -- | believe the 2011/2012.

Q Did they provide the 2011/2012 pay schedule to

you prior to your determ nation?

A Prior to the determ nation, | don't recall.

Q Prior to this date that you received the
2011/ 20127

A This is February 20, 2013. | don't recall.

Q So they mght have -- isn't it that they

provi ded the 2012/ 2013 pay schedul e which had the
general manager's position on there?

M5. KAUR. Are you asking a question?

MR JENSEN:.  Yeah, | am

THE WTNESS: Sorry. Let ne refer back to ny

| etter.
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THE COURT: You are |looking at Exhibit --

THE W TNESS: 4.

THE COURT: Thank you.

THE WTNESS: So this is February 20, 2013, and we

had not

received the 2011/ 2012 pay schedule. And -- but

this is 2000 -- this February 22, 2013.
BY MR JENSEN

Q
A

Q

So two days |ater?
Yes.

Isn't it because you are tal king about two

different things, 2011/2012 had CEO, 2012/2013 changed

the position to general manager; isn't that correct?

A

Q
A

Q
A

schedul e,

| don't think so.

You don't think that's what happened?

No, | don't.

What do you think happened?

| think that we didn't have the 2011/ 2012 pay

so we just used what we had to nake our

det erm nati on.

Q

Did you ask for the 2011/2012 pay schedule in

this period?

M5. KAUR: (bjection. Vague as to "this period.”
BY MR JENSEN

Q
A

This tinme; February 20137

| believe we asked for it, but | don't -- |
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1 can't tell you exactly what date we asked for it.

2 Q Do you think that Waternmaster was now

3 generating a pay schedule after the fact to provide

4 docunentation to support his payrate?

5 M5. KAUR: (bjection to the extent it calls for

6 specul ati on.

7 THE COURT: Overruled. You can answer.

8 THE WTNESS: | don't know.

9 BY MR JENSEN:

10 Q What do you think?

11 A | don't know.

12 M5. KAUR: (Objection. Argunentative. Asked and
13 answer ed.

14 THE COURT: Sust ai ned.

15 MR. JENSEN: | apologize to M. Cutierrez. It was,
16 but I didn't nean to be. Ckay.

17 BY MR JENSEN:

18 Q Do you think it would be your -- part of your
19 duties to specifically request the 2011/2012 pay
20 schedul e in February, but you thought that there was a
21 CEO position that wasn't |isted?

22 A Yes.

23 Q I's there any docunent in here anywhere that
24 says when you specifically requested that docunent?

25 A Not in our exhibits. | have not gone through
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t hat binder, so | don't know.

Q How much tine did it take you on this case
during this period?

M5. KAUR: (bjection. Vague.

BY MR JENSEN

Q February 2013.

M5. KAUR:. (bjection. Vague as to how rnuch tine.

THE COURT: Sust ai ned.

BY MR JENSEN

Q How many hours did you work on M. Alvarez's
Wat er mast er case during February 20137

A | don't know.

Q Can you give me your best estinmate?

M5. KAUR: (bjection. He provided an answer. Asked
and answer ed.

THE COURT: Ckay. Overruled. Answer it again.

THE WTNESS: | don't know.

BY MR JENSEN:

Q Just one before the break. | just want to turn
your attention back to Regulation 570.5. And the first
section of it, it says -- beginning -- we don't think it
applies to it.

M5. KAUR. |I'msorry. | didn't hear you

MR, JENSEN. | said | don't think 570.5 applies, but
| just want to get your thought on this Section (a)(1),
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"Has been duly approved and adopted by the enployer's
governi ng body in accordance with requirenents of
applicable public neetings |aws."
What are the applicable public neeting laws to

Wat er nast er ?

M5. KAUR: (Objection. Calls for speculation. Calls
for | egal conclusion. Legal opinion.
BY MR JENSEN:

Q What did you use for eval uati ng whet her
Wat er mast er governi ng body had adopted the pay schedul e
in accordance with the requirenent of applicable public
neeting | aws?

M5. KAUR. | have the sane objection.

THE COURT: Overruled. You can answer.

THE WTNESS: That it was approved in open session
BY MR JENSEN:

Q And where does the open session reference cone
fron®

A Public availability.

Q Does -- are you referring to the Brown Act?
A I'"'m-- not specifically, | don't think.
Q Did you ever request Watermaster's rul es and

regul ati ons?
A No, | did not specifically.
Q Did you ask Watermaster what applicable public
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neeting |laws apply to \Waternmaster?

A | don't think | did.

Q Wul d that have been an inportant question to
ask?

A |''mnot sure. Yeah, | nean, that could be a

guestion to ask.

Q Do you ever consult with -- did you ever
consult with | egal counsel or anyone el se at Cal PERS
regarding public neeting laws as it applies to
Wat er nast er ?

M5. KAUR: (bjection. Calls for legal -- attorney
conmmuni cat i on.

THE COURT: Just answer yes or no and |l eave it at
t hat .

THE WTNESS: Can you restate the question?

BY MR JENSEN:

Q Let ne separate it. D d you ever ask Cal PERS
attorneys which public neeting laws apply to
Wat er mast er ?

M5. KAUR  Cbjection. Vague as to tine.

BY MR JENSEN

Q At any tine.

A Yes.

Q Do you ever ask anyone el se other than the Cal PERS

attorney which public neeting |laws apply to Waternaster?
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M5. KAUR  Sane objection. Vague as to tine.
BY MR JENSEN:

Q At any tine.

A No.

Q Does your determ nation that you wote include
i nformation that you received from counsel ?

M5. KAUR. (Objection. It goes to attorney/client

privil ege.
MR. JENSEN. It probably does. | will w thdraw the
guestion. | think it probably does. It is lunchtine.

It is 12:00 on the nose.
THE COURT: Good timng. W wll take our |unch
recess. We will resune at 1:30.
(Lunch recess)
THE COURT: We are back from our |unch break.
M. Jensen, you may continue.
MR, JENSEN:. Thank you.
BY MR JENSEN:

Q Good afternoon, M. Qutierrez.

A Good afternoon.

Q Was there any regul ati on about publicly
avai | abl e pay schedules prior to the regul ati on adopted
570. 5?

A Regul ations that -- | do not believe so, no.

Q If there were one?
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1 A "' mnot aware of.
2 Q | have put in front of you a docunent that is
3 mar ked as Exhibit 266. It is a two-page circular letter
4 dated August 19, 2011
5 Do you have that docunment in front of you?
6 A Yes.
7 Q Do you recogni ze this docunent?
8 A Yes.
9 Q What is this docunent?
10 A It is acircular letter sent to all Cal PERS
11 enpl oyers. And it is noticing -- the subject is
12 adoption of California Code of Regulations Title to
13 Section 570.5 and Anended CCR 571 Subdi vi si on.
14 Q And what are circular letters?
15 A Circular letters are sent out to appropriate
16 parties to put the information out.
17 Q Who sends t hem out ?
18 A Cal PERS.
19 Q When you say appropriate information, can you
20 el aborate on that?
21 A Appropriate, | said appropriate parties to put
22 i nformation out.
23 Q Can you tell us what kind of information
24 typically resides in the circular letter?
25 A Typical circular letters go out -- one goes out
97
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every year stating the conpensation |imts for reporting
to Cal PERS, put out circular letters just to provide
additional information if we think there is a need.

Q Have you seen this circular letter before?

A Yes, | have. Yes.

Q Are you aware of whether this was sent out
after M. Alvarez was hired by Waternaster or before?

A Based on the dates, it would be after he was
hi r ed.

Q And there were sone di scussions prior to the
break where you indicated that the regulation clarified
existing law, is that correct?

A Yes.

Q Can | turn your attention to the second | ong
sentence in the first paragraph? It says, "April 13,
2011, the Cal PERS Board of Adm nistration adopted the
proposition and regul atory anendnent clarify existing
| aws and make specific the requirenment for publicly
avai | abl e pay schedul e as a definition | abor agreenent
as used in the definition specification."

Do you see the words "and nmake specific the
requirenments"?

A Yes.

Q Do you think that it was two separate things as

t he additional requirenments above clarifying existing

98

Kennedy Court Reporters, Inc.
(800) 231-2682




Attachment E

Administrative Hearing Transcript (4/12/2016)
Page 99 of 192

© 00 N o O b~ W N B

N N NN NN R R R R R PR R R
g A W N P O © 00 N O O W N P O

I aw?
M5. KAUR: (Objection. Calls for a |egal

interpretation and opinion. He also testified he is not

the author of the letter.

THE COURT: | will sustain as phrased.
BY MR JENSEN:

Q Have you used this circular letter in your
evaluation or interpretation of Section 570.57

A Thi s docunent, no, | don't.

Q Did you testify earlier there were guidelines

in the conpensation review unit for perform ng your
position?

M5. KAUR. (bjection. Msstates prior testinony.

THE COURT: Ckay. He is asking if he did or not.
Do you recall if you testified on that?

THE WTNESS: | don't -- | would have to ask for
to be read back.

MR. JENSEN: | can rephrase it.
BY MR JENSEN

It

Q Are there any witten guidelines that guides in

your determ nation of conpensation revi ew?

M5. KAUR: (bjection. Vague as to "witten
gui del i nes. "

MR. JENSEN: | can rephrase it.
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BY MR JENSEN

Q Is there any witten material you consult for
reference in your position in the conpensation review
unit?

A Yes.

Q VWhat is the witten material ?

A The California Public Enpl oyees' Retirenent
Law.

Q Do you refer to circular letters in witten
materials in perform ng your position?

M5. KAUR. (bjection. Vague as to "refer."

THE COURT: Overrul ed.

THE WTNESS:. |In sonme instances we woul d, yes.
BY MR JENSEN

Q In this instance did you refer to this circular
letter in determ ning the publicly avail abl e pay
schedul e requirenments?

A | do not recall if | used this particular
circular letter in this particular determ nation

Q In reading that sentence that starts on
April 13, 2012, where it clarifies the existing | aw and
make specific requirenments for publicly avail abl e pay
schedul e.

Does that change your opinion that 570.5 only

clarified existing | aw?
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1 A No.

2 Q And why not ?

3 A | think it is just making it nore clear of what
4 publicly available and -- publicly avail abl e pay

5 schedul e neans.

6 Q Let ne turn your attention to the second

7 par agraph where it says,"The additional Section 570.5

8 amend 571 subdivision B will ensure consistency between
9 Cal PERS enpl oyers and enhance di scl osure and
10 transparency of public enpl oyees' conpensation," and
11 | goes on.
12 Do you see that sentence?
13 A Yes.
14 Q What does that word "enhance"” nean to you in
15 t hat paragraph?
16 A | think in this paragraph it neans that the
17 di scl osure will be increased.
18 Q Is an increase a clarification or new
19 requirement ?
20 M5. KAUR |I'msorry. Can you repeat your question?
21 BY MR JENSEN
22 Q Is an increase a clarification or a new
23 requirenent ?
24 A I think it is a clarification.
25 Q Let ne turn your attention to the second page,
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which is on the back of that. The first paragraph on
the top. And it says, "This anended clarify by ensuring

greater instance in disclosure of special conpensation

item"
But are there any special conpensation of this
case?
A In the case of M. Alvarez, no, there is no

speci al conpensati on.

Q So that would not apply to hinf

M5. KAUR: (bjection. Vague as to the term"that."

MR JENSEN. | will wthdraw that question

THE COURT: Ckay.

BY MR JENSEN

Q I'"d like to turn your attention to 267.

Actual Iy, before we get to 267, I'd like to turn your
attention to 259. Before you get there, let nme ask you:
s it up to the enployer how they go about nmaking sal ary
i nformation publicly avail abl e?

A I n sone respect, possibly, yes.

Q In a certain way, have you instructed the
Watermaster? In fact, it is up to their discretion how
t hey go about making it publicly available as | ong as
they al so satisfy 570.5?

M5. KAUR: (bjection. Vague.

THE COURT: Overruled. You can answer.
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THE WTNESS: |'msorry. Could you repeat?
BY MR JENSEN

Q Did you previously instruct the Waternmaster how
t hey go about naking salary information publicly
available? It is up to their discretion as |long as they
al so satisfy 570.5?

A | don't recall what was exactly said to
WAt er mast er regarding --

Q So let ne turn your attention to 259 on that
first page, the second paragraph of it. It is an e-muil,

| believe, fromyou and just refer to the first paragraph

t here.
A Ckay.
Q Is it still your opinion today that there is no

requi renent the salary information be nmade publicly
avai |l abl e but how t he Wat er mast er goes about doi ng that

is up to the agency?

A Yes.
Q And so let nme turn your attention to -- back to
Exhibit 18 And a couple -- | guess our internally

pagi nated page 7, which is Alvarez 199. There seens to
be a -- and I'"'mlooking at -- from-- an e-nmail from
Joswi ak, which it starts "Nicole,” and then there is

di scussi on about infornmation that was provided to a

newspaper, Daily Bulletin.

103

Kennedy Court Reporters, Inc.
(800) 231-2682




Attachment E

Administrative Hearing Transcript (4/12/2016)
Page 104 of 192

1 M5. KAUR: \Which e-mail are you referring to?

2 MR. JENSEN: It is internally paginated 7 Al varez

3 199. It is fromJosw ak to N col e Horning.

4 M5. KAUR. Is that the March 19, 20137

5 MR JENSEN:. Yes.

6 BY MR JENSEN:

7 Q In this e-mail he explains that if anyone asks
8 for information, there is a formon the website, and it
9 is provided in that way.
10 Wul d that be a sufficient way of -- for an
11 agency to provide it within their discretion and nmake it
12 publicly avail abl e?
13 M5. KAUR: (bjection. Vague.
14 THE COURT: Sust ai ned.

15 BY MR JENSEN

16 Q Wul d an agency having forns on their website
17 to respond to request for salaries and other information
18 be a sufficient way to nake the information publicly

19 avai | abl e?
20 M5. KAUR: Sane objecti on.
21 THE COURT: Overruled. You can answer.
22 THE W TNESS: No.
23 BY MR JENSEN

24 Q And why not ?

25 A Because it is not imrediately avail able for
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public review. And the public doesn't have an
opportunity for -- or able to provide feedback or
consent on that docunment. It is at request and they
have to make a special request as opposed to it being
posted publicly where anybody can just go | ook at it
whenever they feel like looking at it.

Q So it is nore than making it publicly
avai l able. They have to nmake it -- they affirmatively
distribute it to individuals; is that what you are
sayi ng?

A No, | think that is part of what | said. MW
testinony goes into what is publicly avail abl e.

Q Your -- is that out of the growmh of the
enhanced requirenent in 570.5?

M5. KAUR  (Cbjection. Vague as to out of the
gr ow h.

THE COURT:  Sust ai ned.

BY MR JENSEN

Q | s your testinony public availability
requi rements of out of the growth of the regulation in
570. 57

M5. KAUR | have the sanme objection.

THE COURT: Overrul ed.

THE WTNESS: It is an outgrowth of, ny

under st andi ng of publicly avail abl e.
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BY MR JENSEN
Q Is there any other authority that you have
regarding this i mmedi at e access requi renent --
M5. KAUR:  (Objection.
BY MR JENSEN
Q -- for publicly avail able.
M5. KAUR. (bjection. Vague.
THE COURT: Do you understand what he's asking?
THE WTNESS: |'m not sure.
BY MR JENSEN:
Q What ot her authority other than 570.5 requires
that it nust be imedi ately avail able, in other words,

be publicly avail abl e?

A | would refer back to Governnent Code Secti on
20636.
Q So et nme ask you to | ook at the other circular

letter, 267, and turn to the third page.
Did you apply this Section 570.5 in this

Matt er ?

A Did | apply it? |Is that what you are asking?

Q In the process or this determ nation, was it
used in M. Alvarez's case?

A In the process of nmaking the determi nation as a
unit, we made this -- we used this to -- to nake a

determ nation in the case.
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1 Q You used 570.5(b) as well?

2 A Yes.

3 Q And - -

4 A | believe so. 1'm-- |I'm assum ng.

5 Q Wl |, do you have any personal know edge of the
6| application of 570.5(b) in this case?

7 A | don't recall saying we are going to use

8| 570.5(b) to determine the case. |I'm-- | just don't

9| recall the specifics.

10 Q Let ne just ask you this: 1In determning his
11| anmount maybe M. Alvarez's payrate, did Cal PERS | ook at
12| other docunents approved by the governing enpl oyer --
13| governing body?

14 M5. KAUR: (bjection. Vague as to "other docunents.”
15 MR JENSEN: |'mjust reading what it says here in
16| your regul ation.

17 M5. KAUR: It says a lot of stuff. Don't know what
18| you are referring.

19 THE COURT: Wi ch?

20 MR. JENSEN. 570.5(b)(1). It says, "Whenever an

21| enployer fails to neet the requirenment of publicly

22| avail abl e pay schedul e above, the board in its sole

23| discretion may determ ne an anount that will be

24| considered to be payrate, taking into consideration al
25| information it deens relevant including but not |imted
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to the docunments approved by the enpl oyer's governing
body in accordance with requirenents of public neeting
| aws and mai ntai ned by the enpl oyer."
BY MR JENSEN
Q That step alone, did you do that? Did Cal PERS
do that in the determ nation of M. Alvarez's payrate?
A | believe the -- | believe -- can you restate
your question?
Q I'"mjust asking if you did anything under this
Regul ati on 570.5(b), applied to M. Alvarez's payrate?

M5. KAUR. | have an objection. Asked and answered.
| think he testified he couldn't recall. Maybe you
could refer to the docunent where -- maybe the

determ nation letter or sonething to refresh his
recol | ection.

MR. JENSEN: Let ne just ask hima different way.
BY MR JENSEN

Q I[f it doesn't -- if in your determnation a
payrate doesn't satisfy publicly avail able pay schedul e,
do you next apply 570.5(b)?

A Yes, that woul d be.
Did you do that in this case?
Yes, | believe we did.

How did do you that?

> O » O

W determ ned that the npst applicable
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provi si on was nunber 4.

Q And did you at any tine consider any of the
other three itens, the first three itens?

A | believe we did.

Q And why was the payrate, for exanple, nunber 3.
It says, "Last payrate for the nenber that is listed on
pay schedule that confornms with the requirenents of
subdi vision A for the sane enployer for a different
position." In this M. -- Watermaster has a publicly
avai | abl e payrate for general manager position that
satisfies all of the requirenents.

Way didn't you use that for M. Alvarez's
payr at e?

M5. KAUR:. (bjection. Assunes facts not in
evidence. Also vague as to tine.

THE COURT: | believe you are referring to the
payrate in conformty with the rule regarding GV
position was established. Is that what you are --

M5. KAUR. | don't know exactly what payrate he is
referring to that qualifies wth provisions that are in
20636.

MR, JENSEN. 20636 and 570.5(a). Let ne.

BY MR JENSEN
Q I s the general manager position for 2012/2013

satisfy all of the provisions of 570.5(a).
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M5. KAUR:. (bjection. Vague and uncl ear.

THE COURT: Do you know what he is referring to,
M. Qutierrez?

MR, HERREMA: (bj ection. Relevancy. Beyond
application of this particular natter.

MR. JENSEN: |I'mjust trying to get this testinony
here. According to this, M. Alvarez would be entitled
to payrate of the general nanager position. Wy wasn't
it used at all?

THE COURT: | think it is relevant. | just want to
nmake sure we are all on the sane page on what you are
referring.

MR JENSEN. I'mtrying to --

THE COURT: \Which docunent ?

BY MR JENSEN

Q Let me first ask the w tness.

Is the -- Cal PERS accepted the 2012/ 2013 pay
schedul e that listed the general manager position as
satisfying 570.5(a)?

M5. KAUR: (bjection. Vague as to which -- there
were several pay schedules. | don't know which year you
are referring to.

MR, JENSEN. | can point it out, but --

THE COURT: Let's identify the exhibit just so the

record is clear.
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JENSEN:. | believe it is --
KAUR: There is a pay schedul e under 16.
HERREMA: Page 3 of Exhibit 16.
JENSEN. Make it 4 of Exhibit 16.
HERREMA:  Page 3.

THE COURT: M. Cutierrez, Exhibit 16.

MR, JENSEN. 16. And it's got a 120 on the bottom
of it. | believe this -- Cal PERS has accepted this

2330 5

docunent as being correctly enacted, the duly adopted --
the correct publicly available pay schedule for the
Wat er mast er under Cal PERS rul es.
M5. KAUR: (Objection. Msstates prior testinony.
He actually testified to the top title, | believe.
BY MR JENSEN:

Q Let ne -- M. CQutierrez, is this docunent an
acceptabl e docunent for Cal PERS s purpose on 570.5 and
t he PERL?

MR. HERREMA: |I'msorry. |l'mgoing to object as to
rel evance to the extent it is beyond the application of
this particular |line of questioning.

THE COURT: Ckay.

MR. HERREMA: W are here to tal k about M. Alvarez.
W are not here to tal k about any other Waternaster
enpl oyee.

MR, JENSEN. I'mtrying to restrict it to
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M. Alvarez. | think he is entitled to -- under that
570.5(b) -- to the payrate of GV which would be 218.

THE COURT: Yes. M understanding is the question
is to be aimed at M. Alvarez and whether or not he can
take sections or portions of subdivision B assum ng
section A wasn't related to this enployee. So |I want
to make sure. |Is that your concern, that we are not
extrapol ating to any ot her enpl oyees?

MR. HERREMA:  Correct.

THE COURT: Just with regard to M. Al varez,
rel evant .

M5. KAUR: Can you repeat your question? Sorry.
BY MR JENSEN:

Q M. CQutierrez, do you see this docunent?
A Yes.
Q I s your understanding that the docunent is in

conformty wth Cal PERS requirenents?

A For M. Alvarez's -- inregard to M. Alvarez,
this was enacted well|l after he retired.

Q I''mnot saying for this publicly avail abl e pay
schedule. Does it satisfy all of Cal PERS rul es?

M5. KAUR:. (bjection. Vague and also irrelevant.

THE COURT: Overruled. You can answer.

THE WTNESS: | think there is sonme questions in

regards to the timng of it being approved since there
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is -- the effective date would be May 23rd, 2013.
BY MR JENSEN:

Q So just for the period after May 2013, would it
be in conformty with all of Cal PERS rul es?

A Is it -- the other question | would have is if
it is posted at the office of the enployer or
i mredi ately accessible and available and if it is on the
Wat ermaster's website.

Q So in other words, you can't make an opi ni on of
whet her this 2012/ 2013 salary schedule conplies wth
Cal PERS rul es?

A As far as whether it -- it conplies with all of
the requirenments of 20636 and 570.5 just based on this
docunentation right here on spot.

Q Let me just ask: Has Cal PERS -- has
Wat ermaster's enpl oyees retired in the past?

M5. KAUR. (bjection. Vague.

BY MR JENSEN:

Q Have any Watermaster's enpl oyees retired and
recei ved Cal PERS benefits in the past?

M5. KAUR. (bjection to the extent it calls for
specul ati on.

BY MR JENSEN
Q Let nme just turn your attention to 18, page 7.

And that third paragraph fromthe bottom about hal fway
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1 t hrough it says, "Qther enployers have retired from

2 Wat ermaster, M. Ken Manning, and their salary

3 i nformati on was adequate and accepted by Cal PERS. "

4 Does that refresh your recollection?

5 M5. KAUR: (bjection. Lacks foundation. It is

6 uncl ear who nmade this statenent whether it was

7 M. Josw ak or whether Ni cole Horning did.

8 THE COURT: kay. You can review that and see

9 if it refreshes your recollection or triggers your
10 recollection. You can tell M. Jensen yes or no, and
11 then he can follow up. W don't want you to guess or
12 speculate. It is based on your personal know edge of
13 your reading this docunent.
14 He's having you look at this to see if it

15 triggers sonme nenory or recollection if you have any.
16 M5. KAUR: Just want to clarify that sentence --

17 statenent was made by M. Josw ak.

18 THE COURT: Yes. That would be ny assunption since
19 it is his e-mail to Ms. Horning.
20 M5. KAUR: Well, at the top of the e-mail, Josw ak.
21 MR. JENSEN.  Your Honor, can | inquire if that
22 refresh his recollection?
23 THE COURT: Yes.
24 BY MR JENSEN:
25 Q Does this refresh your recollection whether
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ot her enpl oyees from Waternaster retired from Cal PERS?
A No.
Q Did you make an undertaking to see if
Wat ermaster provided information sufficient to retire
other individuals in the past?
A | don't recall
Q Wul d that be the job of the conpensation
review unit enployees to go and search for prior

practices of the enployer?

A In certain circunstances.
Q In this circunstance?
A | don't recall

Q Did you |l ook for any information provided by
t he Waternmaster?

M5. KAUR  Cbjection. Vague.
BY MR JENSEN

Q Wth respect to other enployees?

M5. KAUR  (Objection. Asked and answered.

THE COURT: Overruled. You can answer.

THE WTNESS: | don't recall
BY MR JENSEN

Q Are you aware of whet her Cal PERS provi ded
benefits to enpl oyees or other entities that are
i nstrunents of the court?

A "' m not aware.
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1 Q Did you search for other Waternaster?

2 M5. KAUR: (bjection. Vague.

3| BY MR JENSEN

4 Q In your evaluation of this case?

5 A | do not recall.

6 Q Did you consider the Watermaster as a different
7 entity than typical Cal PERS contracting entities?

8 A | don't recall

9 Q At this nonent do you understand that
10 Watermaster is a different type of entity than typica
11 Cal PERS entities?
12 M5. KAUR: (Objection. That calls for |egal opinion,
13 | egal concl usi on.

14 THE COURT: Sust ai ned.

15 BY MR JENSEN

16 Q Do you have a nonl egal understandi ng that

17 Watermaster is a different type of entity than typica
18 Cal PERS contracting entities?

19 M5. KAUR: (bjection. Vague.
20 THE COURT: Sust ai ned.

21 BY MR JENSEN

22 Q So, M. CQutierrez, you testified before on
23 direct that after the original determination letter,
24 you were infornmed that M. Alvarez was put on | eave,
25 adm nistrative |leave; is that correct?
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A | believe that what | said was that we were
notified or that it was stated that he was on
adm ni strative | eave.

Q kay. And | want to just refer your attention
to those docunents to make it clearer. And specifically
we were tal king about --

M5. KAUR: Are you |l ooking for the appeal letter?
BY MR JENSEN:

Q So actually, tell ne your process. At a certain
poi nt you were inforned by Watermaster's appeal that
M. Alvarez was placed on adm nistrative | eave.

What did you after you were infornmed of that?

M5. KAUR: (bjection. Vague.

THE COURT: Sust ai ned.

BY MR JENSEN:

Q Were -- when did you first learn that the
Wat ermaster placed M. Alvarez on adm nistrative | eave?

A | first |earned Watermaster had -- stated that
they put himon adm nistrative | eave when we received
t he appeal .

Q Let ne turn your attention to Exhibit 5, which
is, | believe is the June 17, 2013 anended letter to
M. Alvarez. | believe this is in evidence.

Did you wite this letter?

A | drafted it, yes.
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Q So you are famliar with the language in it?

A Yes.

Q And in this second sentence down it says, "The
agency appeal indicated that M. Al varez was placed on
adm ni strative | eave from Novenber 9, 2011, through My
4, 2012." And the next sentence --

M5. KAUR. |'msorry. Which paragraph and which
page are you referring to?

MR, JENSEN. It is the second paragraph on the first
page. Starts, "lIn the appeal ."

THE WTNESS: "The agency's appeal dated April 19,
2013. They indicated that you were placed on
adm ni strative | eave on Novenber 9, 2011, through May 4,
2012. "

BY MR JENSEN

Q In these cases does Cal PERS typically accept
the characterization of the enploynent action taken by
an enpl oyer?

M5. KAUR. (bjection to the extent it calls for
specul ati on. And vague.

BY MR JENSEN

Q In your experience in the conpensation review
unit, does the enployer determ ne what the enpl oynent
rel ationship is?

M5. KAUR. | have the sane objection.
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THE COURT: Overruled. You can answer.

THE WTNESS: To the best of ny know edge, that is
sonmetines reviewed by -- by Cal PERS to deternmine if the
enpl oyee and enpl oyer relationship is what is stated by
t he enpl oyer.

BY MR JENSEN:

Q Okay. So, in other words, you feel Cal PERS has
the authority to inquire as to the stance or actual
rel ationship?

M5. KAUR:  (Objection.

BY MR JENSEN

Q Wuld that be a fair restatenent of what you
j ust said?

M5. KAUR: (bjection. Vague.

THE COURT: Overrul ed.

THE W TNESS: For Cal PERS nenber -- nenbership
i ssues, | believe that -- and I'm-- |'m guessing so --
BY MR JENSEN:

Q | don't want you to guess.

How di d you determ ne that his enpl oynent
status woul d be negatively severed when the enpl oyer
says he is on admnistrative | eave?

A During the -- well, | think during the review
we determned that -- so in order for the admnistrative

| eave to be reportable to Cal PERS, there has to be an
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intent to return for the enpl oyee.

Q What code section are you relying on for that?

A I'"'mrelying on Governnent Code Section 20636.

Q Where does it say an intent to return?

A l'msorry?

Q Where does it say in 20636 adm nistrative | eave
requires an intent to return?

A ["msorry. I'mreferring to Governnent Code
Section 20630, which defines conpensation.

Q So tell us what that neans? Were in 206307

THE COURT: kay. You are |ooking in your PERL
handbook?

THE WTNESS: Yes, | just want to get the correct
ver bi age.

THE COURT: Pl ease.

THE WTNESS: So 20630 defines conpensation as "the
remuneration paid out of funds controlled by the
enpl oyer and paynent for nenber services perforned
during normal working hours of the tinme for which the
menber is excused from work because of any of the
following." And nunber 6 is a | eave of absence.

And we determ ned that the | eave of absence is

-- nmeans that there is an intent for the enpl oyee to
return to work.
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BY MR JENSEN

Q What is determned -- where is the statutory
| anguage that says that? O is this your
interpretation?

A This is ny interpretation based on ny
experi ence.

Q What is your |egal authority rather than your
opi ni on?

A My |l egal authority?

Q What are you referring to in law that the
intent to return --

M5. KAUR: (Objection to the extent it calls for a

| egal conclusion or |egal opinion.

MR, JENSEN. |'m actually asking for your
interpretation of -- 20630 does not say "intent to
return,” so I'masking his --- where the intent to

return requirement conmes from

M5. KAUR: Well, answering your question, he's
| ooki ng at 20636 which is | eave of absence.
BY MR JENSEN

Q And ny question to himis -- well, |eave of
absence for intent to return part of that requirenent if
it is not witten in the statute?

A It is ny understanding that what that is

referring to is | eave of absence is |eave, and then you
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are going to return back to work at some point.

Q Again, |'m asking where did you get the return
back to work part? Were is that statutory | anguage
that adds to that | anguage?

M5. KAUR. (bjection. Asked and answer ed.

THE COURT: Overruled. You can answer.

THE WTNESS: | think just the part of that
Gover nment Code Secti on.

BY MR JENSEN

Q An unwitten part?

A | think the -- | think it is part of the |eave
of absence, not a separation fromenploynent. So
think that is the distinction and that is nade.

Q Let ne ask you: Are you famliar with service
credit provision for adm nistrative | eave under the PERL

in particular Section 208987

A 20898 is not -- hold on one second.
Q Do you want to read that al oud for us again?
A "I'n conputing the service with which a nenber

is entitled to be credited under this part time during
whi ch the nmenber is excused from work because of
hol i days, sick |eave, vacation, or |eave of absence
conpensation shall be included."

Q Did you apply this section to M. Alvarez's

pensi on?
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A That is not -- it is not something that | used
to make ny determ nation

Q And why not ?

A Because in conpensation review we usually stick
to -- we stick to the conpensation |laws, which is 20636
and the correspondi ng regul ati ons.

Q What happens in this amended appeal -- | wll
turn your attention to page 3 of this June 17, 2013.
Can you take a look at that, please. The top sentence
that says, "Service credit to you from Novenber 7, 2011
t hrough May 4, 2012, will be rescinded fromthe total

service and not used to cal cul ate your retirenent

benefit."
Did you wite that?
A Yes.
Q Is that a conpensation letter or is that

service credit letter?

A That is conpensation matter because we woul d
ask that they reverse all of the reported conpensation
from Novenmber 9, 2011, through May 4, 2012, thus
elimnating the service credit during that tinme period.

Q Just going to address a little of your prior
t esti nony.

You said that after you received the

confidential settlenment letter or agreenent you went
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back to the enpl oynment agreenent; is that correct?

M5. KAUR: (bjection. Vague.

MR, JENSEN. |I'mjust trying to characterize his
prior testinony.

BY MR JENSEN

Q To look for -- the termthat if he was -- if
there was term nation w thout cause or sonething, |I'm
not sure exactly.

Can you tell me what you did when you referred
to the initial agreenent?

M5. KAUR. (bjection. Vague. Msstates prior
testi nony. Conpound.

THE COURT: Overruled. You can answer.

THE WTNESS: |'mnot sure | understand what you are
aski ng.

BY MR JENSEN:

Q Did you | ook at the enpl oynent agreenent at all
when determ ni ng whet her or not he was severed or placed
on adm nistrative | eave?

A Yes.

Q And how did do you that, or what did you do?

A W | ooked at Section 9.8 of his enpl oynment
agreement, which stated severance term nation w thout
cause.

Q What docunent are you referring to there?
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Exhi bit 5?

A Exhi bit 5, page 2.

Q And this is the one that reads, "In the event
t hat executive enploynent term nates w thout cause prior
to the end or first, Waternaster will pay executive a
full salary amobunt the first year of enploynent term”

Is that the phrase you were tal king about?

A Correct.

Q Do you think that phrase nmeans if you have been
severed, the lunp sum salary would be reduced upon
severance?

A It does not state that, no.

Q What does it state? That he will continue even
t hough he is termnated, that he wll continue to work
and be paid nonthly?

M5. KAUR: (Objection. Vague to the extent it calls
for specul ation.

THE COURT: Overruled. You can answer.

THE WTNESS: It doesn't say nonthly. It doesn't
say those words.

BY MR JENSEN

Q In your work do you run across cases where
i ndi vidual s are severed from enpl oynent ?

M5. KAUR: (bjection. Vague.

MR, JENSEN. Just a general question.
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THE COURT: Overruled. You can answer.

THE W TNESS: During the course of our work, do we
run across individuals who are separated from
enpl oynent ?
BY MR JENSEN

Q Yes.

A Yes.

Q What typically occurs when soneone is separated
from enpl oynent ?

M5. KAUR: (bjection. Vague.

THE COURT: Sust ai ned.
BY MR JENSEN:

Q I n your experience have you -- |let ne rephrase.

In your work have you seen individuals who are

on contracts where they are severed before the end of
termof the contract other than M. Alvarez?

A | woul d say yes, we did.

Q What happened in those cases?

M5. KAUR: (bjection. Vague.
BY MR JENSEN:

Q Typically, as far as -- was |unp sum pai d upon
severance to those individuals, typically?

M5. KAUR. (bjection. Vague. Irrelevant. Calls
for specul ation.

THE COURT: Sust ai ned.
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BY MR JENSEN

Q Let's turn to the confidential separation
agreenment in Exhibit 12.

How di d you cone upon this agreenent?

A How did | come upon this agreenent?

Q How di d Cal PERS cone in receipt of this
agreenent ?

M5. KAUR: (Objection to the extent it calls for
privileged information.
BY MR JENSEN:

Q Do you know how Cal PERS cane into receipt of
this agreenent?

A | do not.

Q When did you first see this agreenent?

A | don't recall

Q Did you see this agreenent prior to witing the
Anmended St at enent of |ssues?

A | didn't wite the Anended Statenment of |ssues.

Q Okay. Let nme just turn to the bottom paragraph
of this page.

THE COURT: Page 1.
BY MR JENSEN:

Q Page 1 of the agreenent behind the exhibit tab
12. There is a sentence here that says, "The executive

sole duty during the transition period is consisted of
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providing information to Waternaster as requested with

respect to pending projects and the transition of his

duties.”
Do you see that?
A |'"'msorry? W are we at? Nunber --
Q It is transition duties and probably the third
sentence down. It starts, "The executive sole duty

during the transition period."
I n your experience do people have duties after

t hey have been severed?

M5. KAUR. (bjection. Vague as to the people having
duti es.

THE COURT: Do you understand what he's asking?

THE WTNESS: Cenerally, it is very fact specific to
each case.
BY MR JENSEN:

Q Have you ever seen sonebody's job duties after
t hey have been term nated?

A Simlar to being on call, yes, actually.

Q Did you -- were they in nonthly paid
rel ati onshi p arrangenent thereafter?

A Wth their enployer, yes.

Q Were they deternmined to be an enpl oyee by the
enpl oyer ?

A | think the enpl oyer considered themto be an
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enpl oyee.

Q What di d Cal PERS consi der them as?

A Cal PERS consi dered thema nenber. It is not ny
ar ea.

M5. KAUR. Belated objection to the extent it calls
for speculation. And even rel evancy.
BY MR, JENSEN

Q VWhat determ nes in your review of the case
whet her there is an enpl oyer/enpl oyee rel ationship
bet ween an individual and an entity that pays thenf

M5. KAUR. (bjection to the extent it calls for
specul ati on.

THE COURT: kay. Don't guess or specul ate.

THE WTNESS: | don't nmake those determ nations.
BY MR, JENSEN

Q However, in this case you have testified that
t hat he was severed. Does that word "severed" have a
meani ng to you?

M5. KAUR. (bjection. Msstates the testinony. |

believe he said "separated.” | don't believe he said
"severed."

THE COURT: We are | ooking at Exhibit 5?

MR JENSEN. It is Exhibit 5. It is -- it says, "It

is clear to the agency you would no | onger be CEO and

your enploynent woul d be effectively severed.™
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M5. KAUR: Wi ch page are you |ooking at? The first

page, second paragraph of Exhibit 5, the first page
second paragraph?
MR, JENSEN: Yes.
M5. KAUR: Second sentence, second paragraph?
MR, JENSEN: Yes.
BY MR JENSEN

Q " mjust asking you what is the basis on which

you determ ned that he would be effectively severed if
he had ongoi ng duties and paid nonthly?

A We determ ned that based on the information
provided at this tine of the letter that he was to be
was not to be the CEO Novenber 9, 2011. And thus, he
woul d not be returning to work at any point, and that
woul d be -- his enploynment status was effectively
separ at ed.

Q Now, | et me ask you, do you run across cases
wher e peopl e suffered denotion in your conpensation
review unit?

M5. KAUR. (bjection. Irrelevant.

THE COURT: How is that relevant?

MR. JENSEN: |'mjust using the analogy if
M. Alvarez was denpted from CEO to another position

that was different than being severed.

he

THE COURT: |Is that you are saying anal ogy, is that
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1 your argument in this case?

2 MR, JENSEN. It is not an argunent. It is trying to
3 get his understanding of how himnot being CEO is

4 equi val ent to being severed when he had ongoi ng duties
5 and responsibilities and bei ng paid.

6 THE COURT: Okay. | will overrule it. Let's not

7 spend a lot of tinme on this.

8 MR. JENSEN: |'m al nost done.

9| BY MR JENSEN
10 Q So how do you viewthis different than if
11 M. Al varez was denoted?
12 A | don't think he was denpted. And with the
13 denmotion if you are still an enployee and there is no
14 tinetable for your release and just -- that's just sone
15 of the things | can think of right off the bat.
16 Q Let me ask you anot her of ny anal ogi es.
17 So a police officer is put on paid | eave, does
18 that count? 1Is he still an enployee in that context if
19 subsequently at the end of the paid | eave he is fired?
20 M5. KAUR. (Objection. To the extent it calls for
21 specul ation. He already testified whether he was an
22 enpl oyee or --
23 MR. JENSEN. Well, he did in this case?
24 M5. KAUR: He testified they made a determ nation
25 concerning their paid -- pay reported on page 3, so the
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service -- so the service credit will not be used to
calculate retirenment benefit. That's what he testified
to.

MR. JENSEN: On the first page effectively severed.
BY MR JENSEN

Q | guess ny question really is, what information
do you have that infornms your decision effectively
severed when Watermaster gave himduties and just a term
of future enploynment doing those duties to the end of
t he year?

M5. KAUR. (bjection. Asked and answer ed.

THE COURT: Overruled. You can answer it.

THE WTNESS: | think it goes to the fact that he
was no | onger going to be the CEO as of Novenber 9,
2011, and he was not -- there was no intention for him
to return.
BY MR JENSEN

Q And just a few nore questions. He originally
-- you were aware he had a two-year contract; is that
correct? He was originally hired with a two-year
contract. Wuld it have made a difference if he was
hired with a one-year contract?

M5. KAUR. (bjection. Vague.

THE COURT: Overrul ed.

THE W TNESS: No.
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1 MR. JENSEN:. | think I'm basically done, your Honor.
2 THE COURT: kay.
3 MR. JENSEN. Let ne just |ook through this.
4 BY MR JENSEN:
5 Q Actually, let nme just ask you a couple
6 guesti ons.
7 There is no question about -- that M. Alvarez
8 wasn't otherwi se entitled to the -- the only issue was
9 the publicly avail abl e pay schedul e and not the payrate
10 in this case?
11 M5. KAUR: (bjection. Vague.
12 BY MR JENSEN:
13 Q Was the payrate ever an issue in this case
14 outside of the publicly avail abl e pay schedul e?
15 M5. KAUR: (bjection. Vague.
16 THE COURT: Overruled. You can answer.
17 THE WTNESS: | think that -- whether or not the
18 payrate was reported pursuant to a publicly avail able
19 pay schedul e that conplied with Governnment Code Section
20 20636 and al so California Code of Regul ation Section
21 | 570.5.
22 BY MR JENSEN:
23 Q That's the only issue in this case?
24 A That's one of the main issues in this case.
25 The other issue in the case was that -- was the final
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settl enment pay.

Q Let ne just address. Let ne turn your
attention to 258, Exhibit 258. There has been sone
testinmony prior to this about Chino Water Basin provided
information to the public.

And did you receive this letter as part of your

eval uation of this case?

A | do not recall
Q Wuld it have a nmade a difference to you that
t he predecessor had -- upon request of the predecessor

that the contract and the board nenbers and the anopunt
of conpensati on was provided to a newspaper?

M5. KAUR: (bjection. Vague.

THE COURT: Overrul ed.

THE WTNESS: |Is there a salary schedul e or what --
|"msorry. Wat was the question again?
BY MR JENSEN

Q Wul d the Watermaster providing this information
to the newspaper upon request change your opinion about
whet her salaries and -- of the chief executive officer
were publicly available pursuant to the applicable | aws
at the tinme, which was October 22nd, 20107

M5. KAUR: (bjection. Vague as to this information.

THE COURT: Vague as to?

M5. KAUR This information
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THE COURT: Referring to 258?

MR JENSEN. 258 and the attachnments which aren't
her e.

BY MR JENSEN

Q Wul d that have change your opinion?

THE COURT: Can you answer that?

THE WTNESS: | can't. Wthout the attachnments or
any information, it is --

BY MR JENSEN

Q So in this period of Cctober 2010, if the agency
provided this information and also referred to their
website, would that be a factor in whether this
conpensation of the chief executive officer was publicly
avai | abl e?

M5. KAUR: Vague and irrelevant. This refers to
2009, 2010. And | don't know if you are aski ng about
M. Alvarez or asking generally. If you are asking
generally, it is irrelevant.

BY MR JENSEN

Q Is that the case, it is irrelevant what the
agency does in past practice?

M5. KAUR  (bjection. Vague.

MR. JENSEN: Let ne ask the w tness.

BY MR JENSEN

Q Is it not relevant that the agency provides
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1| information to the newspapers about the chief executive
2| officer in the six nonths before they fired M. Alvarez?
3 M5. KAUR | would have the sanme objection. Vague.
4 THE COURT: Overruled. You can answer.

5 THE WTNESS: That's not irrel evant, no.

6 BY MR JENSEN

7 Q Wuld it make a difference in determnation if
8| the CEO conpensation and -- and contract was provi ded

9| six nonths before to a newspaper even if it was the sane
10 | individual?

11 M5. KAUR:  (bjection. Vague as to "sane individual."
12 BY MR JENSEN

13 Q Even if it was Ken Manning versus Desi Al varez?
14 A | don't have that information to really nake

15| that determ nation

16 Q So | guess the question is: |If an individual
17| fromthe public didn't ask during M. Alvarez's tenure
18| for his conpensation, does that nean that because it

19| wasn't asked for, it is not publicly avail abl e?
20 M5. KAUR  (bjection. Vague. Irrelevant.
21 THE COURT: Sust ai ned.
22 MR. HERREMA: |'mgoing to object contrary to prior
23| testinony which in the case -- which is sonmeone did ask
24| for salary information during M. Alvarez's tenure.
25| /11
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1 BY MR JENSEN:

2 Q Let ne deal with the final settlenent pay. You

3 have made a secondary ruling in the conpensation after

4| Novenber 9 is final settlenent pay.

5 What is the basis of that decision?

6 M5. KAUR  (Cbjection. Vague as to "secondary ruling."

7 THE COURT: Overruled. You can answer.

8 THE WTNESS: That -- that it is in connection with

9 in anticipation of separation of enploynent.

10 BY MR JENSEN:

11 Q What is the basis of that? Do you believe that

12| was because the contract had a one year guaranteed

13| salary that -- is that bylaw in anticipation of

14| retirement?

15 A | think it is based on the |anguage in the

16 | enpl oynent agreenent.

17 Q What | anguage are you referring to?

18 A 9- A

19 Q And how is that |anguage in 9-A --

20 A Nunber 5, page 2 of 5.

21 THE COURT: kay. Thank you.

22 BY MR JENSEN:

23 Q What aspect of that qualifies it as final

24| settlenment pay?

25 A That's in the event of this term nation w thout
137
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cause. In the event an enployee is ternm nated w t hout
cause, Watermaster will pay the executive the ful
salary for the first year of the enploynent term

Q And so what | anguage of the final settlenent
pay regulation that -- that would apply to this
term nation cl ause?

A It is Governnment Code Section 20636(f), fina
settlenment pay. It is also further defined in
California Code of Regulation Section 570. And that any
pay that are granted or awarded to a nenber in
connection with or in anticipation of separation
enpl oynent .

And California Code of Regul ation Section 570
specifically calls out severance pay as being a form of
final settlenent pay.

Q But isn't in anticipation of retirenment, isn't
that what final settlenment pay is?

A It is anticipation of any kind of separation
from enpl oynent .

Q But this is not -- this wasn't witten in
anticipation of M. -- this contract was witten in
anticipation of M. Alvarez's enploynent not in
anticipation of his separation?

M5. KAUR. (bjection. States fact not into

evi dence.
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1 THE COURT: |s that your understanding, or do you

2 have a different one?

3 THE WTNESS: It was -- |I'mnot sure. Does it mean
4 agreenent or this section?

5| BY MR JENSEN

6 Q Vell, is -- to get a final settlenent pay,

7 woul d you first have to find severed; is that correct,

8 that it was severance pay?

9 A | think it has to be any -- any connection with
10 -- of in anticipation of separation from enpl oynent.
11 Q But if he isn't separated, if he is stil
12 enpl oyed, there wouldn't be any final settlenent pay; is
13 that correct?
14 M5. KAUR: (bjection. Vague.
15 THE COURT: Sust ai ned.
16 BY MR JENSEN:
17 Q If he is still an enployee with Waternaster
18 after Novenber 9th and has duties until My 3rd, then is
19 that final settlenment pay?
20 A It says that any pay that is granted a nenber
21 in connection with or in anticipation of separation from
22 enpl oynment. That doesn't answer your question?
23 Q Can sal ary, noneys earned perform ng duties and
24 bei ng responsi ble to your enployer, having an ongoi ng
25 obligation, can that be final settlenent pay?
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M.

2587

M5. KAUR. (bjection. Vague.
THE COURT: Overrul ed.
THE WTNESS: |f the enployee has not been

Separated, then it wouldn't be final settlenent pay, no.

MR. JENSEN. | have no further questions.
THE COURT: Ckay. G ve ne one nonent. Ckay.
Jensen.

MR. JENSEN: Let's enter those Exhibits 266 and 267.

Those are the regqgul ati ons.

THE COURT: The circular letters. Any objection to

t hose two exhi bits?

M5. KAUR: No, | don't have any objection.
MR, HERREMA: No, your Honor.
THE COURT: Al right. 266 and 267 are admtted.

Are you offering 258 at this time or later?

(Respondent's Exhibit 266 and 267 were
received in evidence by the Court.)

MR. JENSEN: | would l[ike to offer it now. | woul d

wait for M. Joswiak to come on.

M5. KAUR: | don't have any objection.
THE COURT: kay. M. Herremm, any objection to

MR. HERREMA: No, | don't have any objection. It is

the sane letter as Watermaster's Exhibit F and --

THE COURT: Exact sane note?

140

Kennedy Court Reporters, Inc.
(800) 231-2682




Attachment E

Administrative Hearing Transcript (4/12/2016)
Page 141 of 192

© 00 N o O b~ W N B

N N NN NN R R R R R PR R R
g A W N P O © 00 N O O W N P O

MR. HERREMA: Qurs is in color.

THE COURT: Better. Wy don't we admt, then, 258.

MR, JENSEN. Wiy don't we just admt F since it is
t he sanme exhibit, the original fromthem But do you
want to wait? Wiy don't you wait?

THE COURT: | don't sense any objection. Mght as
wel | .

MR. HERREMA: It is fine. Go wth 259.

THE COURT: | will admit -- | will adnmit 258. |f
you want to ask clarifying questions, that's fine.

(Respondent's Exhibit 258 was received

in evidence by the Court.)

MR, JENSEN. Thank you.

THE COURT: Ckay. W are at our afternoon break
Before we do that, do you have redirect, M. Kaur?

M5. KAUR: | may have one question, but --

THE COURT: Did you want to wait until after our
break, or do you want to try and conclude and then take
our break? If it's not going to take that long, let's
do it now, then take our break. But if you want to be
nore invol ved, we can take our break now.

M5. KAUR: Let's take our break, and I will see if |
still have any questi ons.

THE COURT: So we will take our recess, and we wl|l

resunme at 3:15.
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1 (Afternoon recess)

2 THE COURT: We are back froman afternoon break. |Is

3 there going to be any redirect?

4 M5. KAUR: No, your Honor.

5 THE COURT: Ckay. M. Herrema, did you have any

6 guestions that you want to ask in response to those

7 asked by M. Jensen?

8 MR, HERRENA: No, your Honor.

9 THE COURT: GCkay. W will excuse M. Qutierrez at

10 this tine. | believe counsel are going to discuss

11 whet her or not he is needed for tonorrow and/or will be

12 released. So it's best we make that decision later; is

13 that right, M. Kaur?

14 M5. KAUR  Yes, your Honor.

15 THE COURT: Thank you, M. Cutierrez. You can take

16 your prior seat over near M. Kaur.

17 THE W TNESS: Thank you, your Honor.

18 THE COURT: Okay. | believe M. Gow is next.

19 M5. KAUR  Yes, your Honor.

20 THE COURT: | know he is anxiously awaiting this

21 nonent. Good afternoon. Have a seat across fromthe

22 court reporter. Ckay.

23 You may call your next w tness, M. Kaur.

24 M5. KAUR M/ next witness is Ron Gow.

25 THE COURT: Ckay. | will ask the court reporter to
142
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swear you in.

RONALD GOW

called as a witness, and having been first duly sworn by

the Hearing Reporter, was exam ned and testified as

foll ows:

THE WTNESS: | do.

THE COURT: Please state and spell your nane.
THE WTNESS: Ronald Gow, RRONA-L-D, GOW

THE COURT: Try to keep your voice up So everyone

can hear. And when you are ready, M. Kaur.
DI RECT EXAM NATI ON

BY M5. KAUR:

Q Are you prepared to testify, M. Gow?

A I am

Q Do you currently work for Cal PERS?

A | do.

Q What unit of Cal PERS do you work in?

A Menber shi p anal ysis and design unit.

Q And what is your job title at the nmenber
anal ysis and design unit?

A Retirenment program specialist II.

Q And how | ong have you held that position?

A About seven or eight years. |'mnot sure
exactly.
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Q So you have held the position the retirenment
program specialist Il in the nenbership anal ysis and
design unit for seven or eight years?

A Correct.

Q And what are your job duties there?

A | review things for nenbership issues regarding
just initial nmenber eligibility, safety issues, things
i ke that.

Q And when you say you review, what do you nean?

A | review different things that cone in

conpliance with the PERL or the enpl oyees' retirenent

| aw.
Q Do you nmake determ nation in those cases?
A | can, yes.
Q And did you work on the case concerning

M. Alvarez?

A Not initially. | was brought in mdstream
somewher e.
Q There is an exhibit packet -- well, several,

but if you could turn to Cal PERS exhi bit packet and turn
to Exhibit 6.

A 67

Q Yes. Can you tell us what this docunent is?

A This |l ooks like a letter that went out in
February of 2015. And this is -- | contributed sone
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| anguage to this.

Q And if you could turn to the | ast page. Page
4, it is not signed by you, is it?

A No.

Q Can you tell us who signed that?

A Em|ly Perez DeFlores is one of the managers

over the enployer account managenent divi sion.

Q I s she your manager?

A Not directly, no.

Q And did you draft this letter?

A | don't believe I did. | don't really

remenber. But it doesn't look |ike one | would draft.
| think | just added a coupl e paragraphs.
Q VWre you involved in the part of making this
determ nation?
A Yes.
MR. JENSEN. Objection. Vague as to determ nation.
THE COURT: Sustained. Can you clarify?
BY MS. KAUR
Q Was there a determ nati on made concerning
M. Alvarez's enploynent status with Waternmaster after
Novenber 9, 20117
A Yeah, that was the part | did. | reviewed the
enpl oynent agreenent and the separation agreenent. And

| determ ned that the enploynent agreenent had conmmon
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| aw control. He was an enpl oyer/enpl oyee rel ati onshi p.
And then | reviewed the separation agreenment, that
| ooked |i ke a separation agreenent.

Q Is that a discussion on page 2 of this
February 12, 2015, on Exhibit 6 paragraphs, the second
full paragraph and the third paragraph?

A Yes, starting with the May 2011 enpl oynment
agr eenent .

Q And if you look at page 3 of this letter, the
second full paragraph which starts, "Because there is no
comon | aw enpl oyee/ enpl oyer relationship." At the very
end it says -- of the paragraph it says, "For the period
from Novenber 10, 2011, parenthesis a revised date
cl osed parenthesis May 4, 2012, and this tinme frame is
not reportable to Cal PERS."

Wy was it determned that this tinme frame was
reportabl e to Cal PERS?

A Because there was no enpl oyee/ enpl oyer
rel ati onship.

Q Any ot her reason that you can recall at this
time?

A Not within nmy area, no.

Q And what was the basis for deternmining there
was no enpl oyee/ enpl oyer rel ationshi p?

A There was no common | aw control.
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1 Q Wiy did you reach that determination that there
2| was no common | aw control?

3 A Because | reviewed the separation agreenent and
4 it separated himfrom enpl oynent on that date and

5 renoved the duties and authorities.

6 Q [f you can turn to Exhibit 12 in the sane

7 binder. |Is this the confidential separation agreenent
8 you revi ewed?

9 A It is.
10 Q And why did you determ ne that his duties were
11 term nat ed?
12 A Because of paragraph 1, largely, down at the
13 par agraph nunber 1, term nation of active enpl oynent.
14 Q What about that paragraph that led you to

15 bel i eve his duties were term nated?

16 A It said executive enploynent in capacity chief
17 executive officer with the Waternmaster with all powers
18 and duties associated therewith ceased on Novenber 9,
19 | 2011.
20 Q What about the fact that the separation

21 agreenent states that M. Alvarez is going to continue
22 to be enployed until My 4th, 20117

23 A | didn't find any common | aw control on that
24 period after Novenber 9th.

25 Q Why ?
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A Because it doesn't |ist any duties that woul d
show common | aw control.

Q What about the fact that the separation
agreenent stated he's to be available for infornmation?

A Doesn't show ne any control.

Q Why is that?

A Comon law control is the right to control the
means and manners of executing the duties. And | don't
see any actual duties there.

Q So the | ast paragraph under item which is item
2. It is under transition period it is 2(b), which is
titled Duties. And the third sentence states "Executive
sole duties during their transition period shall be to
assi st and provide information to Waternaster as
requested with respect to pending project and the
transition of such duties.”

A | don't see any control there.

Q So you determ ned that was sufficient to neet
the control test?

A No. It appears to say that if we ask you a
guestion you are going to answer.

Q I n your opinion, do you think that woul d nake
hi ma consul tant ?

A A consul tant?

Q Yes.
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1 A Maybe. | don't know. | don't define
2 consultant. That's not really -- to nme, it just |ooks
3 i ke sonebody -- if -- mght have a question and you
4 m ght answer it. | think that would be normal on
5 someone who i s separ at ed.
6 Q And if you could turn back to your Exhibit 6
7 and page 2. The very |ast paragraph which starts out
8| wthin addition. So it states, "In addition to these
9 t he agreenent the comon | aw factors, MADU revi ewed the
10 confidential separation agreenment and rel evant
11 provi sion of the PERL."
12 And then it cites Governnent Code Section
13 2069(a). And why -- that was a code section in nmaking
14 t he determ nati on?
15 A That woul d be one, yes. It states that --
16 defi nes enpl oynment or service for retirenment purposes as
17 service rendered. And we didn't see any service
18 render ed.
19 Q And page 3, he was -- the determ nation was
20 there was no service rendered under the 206 -- 200698;
21 is that correct?
22 A VWhere are you | ooki ng?
23 Q Page 3 at the next page.
24 A At the very top, yes. Correct.
25 M5. KAUR: | don't have any further questions, your
149

Kennedy Court Reporters, Inc.
(800) 231-2682




Attachment E

Administrative Hearing Transcript (4/12/2016)
Page 150 of 192

© 00 N o O b~ W N B

N N NN NN R R R R R PR R R
g A W N P O © 00 N O O W N P O

Honor .

THE COURT: Ckay. Do you want to do anything with

Exhi bit 67

M5. KAUR: Yes, I'd like to offer it in evidence.

THE COURT: kay. Do either Respondents have an
objection to 67

MR, HERREMA: No obj ecti on.

MR. JENSEN: No objection, your Honor.

THE COURT: Al right. 6 is admtted. Wuo would
would like to go first?

(Conplainant's Exhibit 6 was received in
evi dence by the Court.)

CROSS- EXAM NATI ON
BY MR JENSEN
Q So, M. Gow, would you agree that the

enpl oynent first independent contractor rule established

in that an enployer's right to -- if the enployer has
the right to control an individual, he's an enpl oyee?
M5. KAUR: (bjection. Vague.
THE COURT: Overruled. You can answer.
THE WTNESS: | don't really understand the
guestion. Can you repeat that?
BY MR JENSEN
Q Is the right to control in acconplishing the
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result of test for enploynent versus independent
contractor?

A Yes.

Q s type --

A What | would call an enpl oyer/ enpl oyee
rel ati onshi p.

Q So if the Watermaster right to control
M. Alvarez, then M. Alvarez would be an enpl oyee;
correct?

A The right to control the means and manner of
executing the duties, yes.

Q So if according to -- and -- does it matter
what duties or specific |level of duties that are
required to make soneone an enpl oyee?

A | look for the duties sufficient to show ne the
common | aw controls. There is a |lot of things people
can do that don't exercise common |law control. So | am
| ooking for a cormmon | aw control specifically.

Q Okay. Just with reference to this case, let ne
focus on these exhibits in your determnation. So this
-- looking at Exhibit 6 -- do you mnd if | stand?

A | don't.

Q On what is labeled page 2 in this center of
that, | guess, third paragraph down begi nni ng

"January 2012 confidential separation agreenent." And
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then it says in the center of that -- well, it states,
"Shoul d continue be -- to be enployed until My 2012
transition period."
It also states "You wll have no authority and

no duties within that transition period."

A That's what it says.

Q Do you agree with that that there was no duties
during that transition period?

A None that exercise common | aw contr ol

Q First, let's get where no duties within the
transition, do you think that is an accurate statenent?

M5. KAUR: (Objection. Asked and answered.

THE COURT: Overrul ed.

THE W TNESS: | gave ny answer. There was no
duties that exercised conmon |aw control.
BY MR JENSEN:

Q So when you referred to duties, there is only

duties that you say that are pursuant to common | aw

control ?

A That's the ones |I'mreview ng, yes.

Q Now, let's turn to the separation agreenent,
and

A That's 127
Q It's 12. So in this transition period it says

duties here. And the first part says that he won't have
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1 the duties to bind the Waternmaster, but then it says in
2 here the sole duties shall assist. Now, to assist -- in
3 duties to assist the Watermaster as requested?
4 A I don't know because it doesn't have any
5 description of anything that he is doing. | don't see
6 any common | aw control |aw there, no.
7 Q What this says here in the sentence, "sole duty
8| transition period slash to assist and provide
9 information to Waternmaster as requested"?
10 A Correct.
11 Q So are you saying that fromthe -- well, first
12 of all, can sonebody hire sonebody to say you are going
13 to assist nme as requested?
14 M5. KAUR: (bjection. Vague.
15 THE COURT: Overruled. You can answer.
16 THE WTNESS: |'msure they could hire sonebody |ike
17 t hat .
18 BY MR JENSEN:
19 Q Wul d that be an enpl oyee/ enpl oyer
20 rel ati onshi p?
21 A | wouldn't see any common | aw control there,
22 no. But |'msure they could do that.
23 Q In other words, if |I -- say, |'man attorney
24 and | hire a paral egal and say your duties -- your duty
25 is just to assist nme as requested. |s that not an
153
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1 enpl oyee/ enpl oyer rel ationship?

2 M5. KAUR: (bjection. Vague. Irrelevant. Calls

3 for specul ation.

4 THE COURT: Sust ai ned.

5| BY MR JENSEN

6 Q So if the Watermaster goes -- the board of

7 Watermaster says | will assign you CEO duties and you

8 will do the duties that | assign to you, is that

9 enpl oyer/ enpl oyee rel ati onshi p?
10 M5. KAUR: (bjection. Vague. Msstates facts in
11 evidence. There is no evidence that M. -- denonstrate
12 he was still CEO after Novenber 9, 2011
13 MR. JENSEN. | wasn't saying that. | was -- in the
14 beginning if the Waternaster board was to hire a CEO
15 and there the job description is basically you are to
16 assi st the board as we assign duties to you, you woul d
17 do whatever we say. |Is that an enpl oyer/enpl oyee
18 rel ati onshi p?
19 M5. KAUR: (Objection to the extent it calls for
20 specul ati on.
21 THE COURT: Overruled. You can answer.
22 THE WTNESS: | don't hear any comon | aw contro
23 t here, no.
24 BY MR JENSEN:
25 Q So let's look at the job description at this --
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1 MR. JENSEN. M. Herrema, do you know exactly

2| where that job descriptionis in this case?

3 M5. KAUR: It is not in my binder, so it would be

4 his exhibit.

5 MR. HERREMA: |t would be attachnment to

6 Watermaster's Exhibit G It is part of Waternaster

7| Exhibit G

8 THE COURT: Look at the letters.

9 THE W TNESS: G?
10 THE COURT: Yes.
11 BY MR JENSEN
12 Q So this is one of the job descriptions. And it
13 says supervision received in and exercised. Can the CEO
14 receive directions fromand response fromthe
15 Wat ermaster board at all pertaining to adm nistration
16 under the provision, is that -- is that a
17 enpl oyer/ enpl oyee rel ati onshi p?

18 A That one sentence, no, | wouldn't see that.

19 Q And why not ?
20 A There is no duties involved. It says he is
21 going to do sonething, but it doesn't say what he's
22 going to do.
23 Q In other words, a formal job description -- in
24 ot her words, enpl oyer/enpl oyee rel ationship?

25 A Sonmet hi ng that shows job duties and control of
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t he nmeans and manner of those duti es.

Q So say that once again. You are quoting

Ti eber g?

A That tells ne what | do.

Q Does this -- I'mtrying to read this. In this
particular -- "The principal test of an enpl oynent

relationship is whether the person to whom service is
rendered has the right to control the manner and neans
of acconplishing the result desired," is that

consi stent?

A That's consistent with what | do, yes.

Q So where does it say requirenent that there is
formal duties established at the tine of the enployer/
enpl oyee rel ati onshi p?

M5. KAUR  (Objection. Assunes facts not in
evidence. And misstates the testinony. There is no
testinony of formal duties. And vague as to the term
formal duties.

THE COURT: Sust ai ned.

BY MR JENSEN:

Q So et nme ask you a question. Do you have to
establish the duties at the tine that you establish the
enpl oyer/ enpl oyee rel ati onshi p?

A That's outside of ny job. | don't know how to

answer that.
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1 Q Am | correct that you are saying that in order

2 | to have enpl oyer/enpl oyee relationship there has to be

3 specific duties that are established?

4 A I would think so. That's what | review.

5 Q But can the relationship just be this, that |

6 amhiring you to assist nme in what | need you to do?

7 M5. KAUR: (bjection. Asked and answered.

8 THE COURT: Overruled. You can answer.

9 THE WTNESS: Like | said, | suppose you could hire
10 sonebody that way. But if it canme to nme for review, I
11 woul dn't have anything to review. | wouldn't be able to
12 make a common | aw determ nati on on that.

13 BY MR JENSEN

14 Q So now we are in a different situation. Now we

15 have the question of |ooking at docunentation that allow

16 to establish that enpl oyer/enployee relationship, is

17 t hat what you are tal king about now?

18 M5. KAUR: (bjection. Vague. Conpound.

19 THE COURT: Overruled. You can answer.

20 THE WTNESS: Vague and -- | didn't understand the

21 guesti on.

22 BY MR JENSEN:

23 Q So when you said -- our discussion that I could

24 establi sh enpl oyer/ enpl oyee rel ati onshi p by just saying

25 that you are -- whatever | say to do and this is what
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Kennedy Court Reporters, Inc.
(800) 231-2682




Attachment E

Administrative Hearing Transcript (4/12/2016)
Page 158 of 192

© 00 N o O b~ W N B

N N NN NN R R R R R PR R R
g A W N P O © 00 N O O W N P O

l"'mgoing to tell you to do. That would be establishing
an enpl oyer/ enpl oyee rel ati onshi p?

A | said | presune you could do that.

Q Then in turn you woul dn't have anything to
reviewin nmy job unless that was witten down as far as
duties; is that correct?

A | don't believe | said that, no.

Q You said you woul dn't have anything to review
to make a determ nation about an enpl oyer?

A Correct.

Q Can you explain what -- what you neant by
sayi ng that?

A | neant that if you are just saying that you
are going to assist ne, that doesn't tell ne anything
about the control and doesn't tell nme the means and
manner, the common |aw factors that |'m | ooking for.

Q But the essence of what I'mtrying to say to
you, you said that the enployer/enpl oyee rel ationship
woul d exi st outside of docunentation; is that correct?

A | did not say that.

M5. KAUR. (bjection. Msstates prior testinony.

THE COURT: Overrul ed.

BY MR JENSEN
Q So just to develop this a little nore w thout

bel aboring it.
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The enpl oyer/ enpl oyee rel ati onship can exi st

W t hout their duties docunented on pages or paper; is
that correct?

A Not in my job, no.

Q But in the real world is what matters as far
enpl oyee/ enpl oyer relationship; is that correct?

M5. KAUR. (bjection. Vague as to the real world.
I rrel evant.

THE COURT: Sust ai ned.
BY MR JENSEN

as

Q Under the | aw there could be enpl oyee/ enpl oyer

rel ati onship w thout docunentation that would satisfy
you?
M5. KAUR: (bjection. Vague. Irrelevant. Under

the | aw.

THE COURT: Overruled. You can answer, if you know.

THE W TNESS: | don't know the | aw t here.
BY MR JENSEN

Q So in order to establish an enpl oyer/enpl oyee

rel ati onship for your purposes, there has to be sone
docunentation or duties; is that correct?
A Cenerally, | get a job duty statenent, yes.
Q And -- and can a job duty statenent be
sonet hing |i ke assi st another individual?

A It could be.
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Q Wul d that satisfy you?

A No, it would not.

M5. KAUR. | have a bel ated objection. Satisfy
what? |If you could wait.

THE W TNESS: Sorry.
BY MR JENSEN:

Q So you are looking in to the substance of a --
what the duties are whether it establishes an
enpl oyer/ enpl oyee rel ationship; is that correct?

M5. KAUR: (bjection. Vague as to substance.

THE COURT: Sust ai ned.
BY MR JENSEN:

Q Are you nmaking a judgenment on what the
i ndi vidual has to do in that position in order to
eval uate whet her there is an enpl oyee/ enpl oyer
rel ati onshi p?

A No, |'m not.

Q So what are the mnimal duties that an
i ndi vi dual woul d have to docunent in order to satisfy
your enploynent rel ationship, enployee/enpl oyer
rel ationship?

M5. KAUR: (bjection. Vague.

THE COURT: Sust ai ned.
BY MR JENSEN:

Q So let's | ook at the docunent, which is 12, and
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1 it says, "Executive sole duty during transition, assist
2 and provide information to Watermaster as requested with
3 respect to pending project and transition of his

4 duties.”

5 A It says that, yeah.

6 Q And so does assist and provide information as

7 requested regardi ng pending project in transition, are

8 t hose specific enough duties to establish duty to that

9 per f or n®?
10 A No, | don't see any common | aw control there.
11 No.
12 Q No, no. |I'mjust asking about duties.
13 A You are outside of my job now | review duties
14 for common |aw control. | stated that | don't see any.
15 Q But |'mjust asking about the duties part. Can
16 sonmeone have a job which is assist and provide

17 i nformati on as requested about pending projects and

18 transition of other duties?

19 M5. KAUR: (bjection. Vague. Irrelevant.
20 THE COURT: One nonent. Overruled. Do you
21 under st and what he's aski ng?
22 THE WTNESS: Not really. It sounds like the sane
23 guestion to ne.

24 BY MR JENSEN:

25 Q I"masking to -- looking at this and just say
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1 whet her duties, is that, in your opinion, could be the
2 subst ance of what the enpl oyee does?

3 A | don't see any there, no. Like | said, it

4 | ooks to ne |ike soneone is asking, can | ask you a

5 guestion and you may answer it.

6 Q But are you |l ooking at this |language in that it
7 "shall be" neans required to; is that right?

8 M5. KAUR: (Objection to the extent it calls for

9 specul ati on.
10 THE COURT: Overruled. You can answer.
11 THE WTNESS: 1In the context of the whol e sentence,
12 no, I wouldn't read that that way.
13 BY MR JENSEN
14 Q “Shal | be" doesn't nean required?
15 A If it stated sonmething that | could pin the
16 "shall be" to, it mght. But when it is just you are
17 going to ask a question and | m ght answer, no, | don't
18 see that.

19 Q Where do you get mght out of that?
20 A Because | don't see anything that says he's
21 goi ng to do anyt hi ng.
22 Q So is the element of control is not limted by
23 in your mnd by the requirenent to answer information as
24 request ed?
25 A No, | don't see that as common | aw control.
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1| No.

2 Q So et nme ask you a question. Isn't it the

3 right to control ?

4 M5. KAUR:. (bjection. Vague. Inconplete --

5| BY MR JENSEN

6 Q Isn'"t the test not actual control but the right
7| to control?

8 A That's the right -- the right to control neans
9 | and manner.
10 Q So under Tieberg, it is really not to exercise
11 control or actual control right to control the right,
12 conpel to do sonething; is that correct?
13 A The nmeans and manner of doi ng sonet hi ng.
14 Q Like the tineliness or does tineliness falls
15 into neans and manner ?
16 M5. KAUR. (Objection as to the termtineliness.
17 THE COURT: Overrul ed.
18 THE WTNESS: |'mnot hearing any control there, no.
19 BY MR JENSEN
20 Q So if | or the Watermaster tells Alvarez that
21 he has to answer this question as requested, would that
22 be right to control?
23 A | don't hear any nmeans and manner, no.
24 Q Is that requested, is that the neans and
25 manner ?
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A | don't hear that, no.

Q If the Watermaster is saying you have to do
sonet hing as requested, that's not right to control?

M5. KAUR  (Objection. Asked and answered.

THE COURT: Overrul ed.

THE WTNESS: | don't hear any control, no.
BY MR JENSEN

Q Let's go to the next full -- accurate
pr of essi onal manner to inquire and request by nade
Wat ermaster during this transition period.

Does he have an obligation to respond?

A | don't read that, no.

Q You nean -- in other words, he has -- in your
mnd there is nothing that he has to do under this?

M5. KAUR  Cbjection. Vague.

THE COURT: Sustained. Wy don't you clarify.
BY MR JENSEN

Q Under this | anguage you read it as though
M. Alvarez is free of any obligation to respond to

Watermaster: is that correct?

A It looks |ike he can if he wants.

Q Free of any obligation?

A | don't really see any obligation, no.

Q Let ne just ask you: Were you aware that

M. Alvarez was receiving payroll checks during this
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peri od?

A No.

Q Wul d that have changed your determ nation?

A No.

Q That's for this period from Novenber to My
that -- that Waternaster was paying hima salary, would
t hat have changed your determ nation?

A No.

Q And why not ?

A That woul d be for conpensation to decide. That
is outside the scope of ny job.

Q And you nentioned earlier in our conversation
that it would be normal for sonmeone to be separated to
answer questions?

A Correct.

Q On what basis did you find that to be normal ?

M5. KAUR. (bjection. Vague.

BY MR JENSEN:

Q What is the basis for your assertion or your

assertion that it would be normal for soneone who is

separated to answer questions to forner enployer?

A Can | answer?
Q Yes.
A Because it is just sonething | have seen quite

a bit over the years. Wen soneone | eaves, there nay
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be questions. They want to ask questions.

Q And then you are saying that if soneone | eaves
-- how -- look at the confidential separation agreemnent.

Do you understand that -- did you interpret it

that the Watermaster terminated M. Al varez?

A | read it as a confidential separation
agreenment is how !l read it.

Q When was he separat ed?

A It says Novenber 9, 2011

Q Okay. And were you aware that Waternaster
asserts that he was put on adm nistrative | eave?

A | was not aware of that.

Q Wul d that change your opi nion?

A No.

Q Why not ?

A Because adm nistrative | eave doesn't show ne
any common | aw control either.

Q When an enpl oyee is put on admnistrative
| eave, does the same -- does he at that point not becone
-- he's no | onger an enpl oyee who is on adm ni strative
| eave?

M5. KAUR: (bjection. Vague.
BY MR JENSEN

Q Do you agree -- did you review the enpl oynent

agreenment in this Matter?
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A | did.
Q Was M. Alvarez at one tinme a common | aw
enpl oyee of Waternaster?
A That was ny determ nation, yes.
Q Were you aware that Watermaster put himon
adm ni strative | eave from Novenber 4th through May 3rd?
A | was not aware of that, no.
Q And woul d that change your determ nation as far
as whet her he was an enpl oyee during that period?
M5. KAUR: (Objection. Asked and answered.
THE COURT: Didn't we cover that before?
MR, JENSEN. Probably did.
BY MR JENSEN

Q If he was an enpl oyee and his duties were
changed or reduced, howis it that -- and if he wasn't
separated, howis it that -- would he still remain an

enpl oyee in that context? Let ne rephrase.

I f he was an enpl oyee and put on adm nistrative
| eave with different duties, reduced duties, would he
still be an enpl oyee?

A | would have to review the duty statenent for
t he enpl oyee.

Q It is a statenent?

M5. KAUR. (bjection. Vague as to tinme and put on

adm ni strative | eave and what duties are, saying assign
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duties during adm nistrative | eave.
BY MR JENSEN

Q That's right.

In this period he was put on adm nistrative
| eave on Novenber 9, and his duties are reduced?

A | don't see anything that says that.

Q If there were docunentation that says he was
pl aced on adm ni strative | eave?

A | would review that.

Q Do you want to review the Watermaster -- did
you review the Watermaster appeal in this Matter?

A | went over it, yes.

Q Did you see that Watermaster indicated he was
pl aced on adm ni strative | eave and remai ned an enpl oyee
until May 3?

A | seemto renenber seeing sonething about that.

Q Did you take that into consideration in your
opinion in this Matter?

A No, | didn't.

Q And why not ?

A | didn't see anything that showed any
adm ni strative | eave.

Q What woul d show admi ni strative | eave?

A A duty statenent and then | eave and then

returning to that job.
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Q Where do you find returning to that job part?

M5. KAUR: (bjection. Vague.
BY MR JENSEN

Q Where is the requirenent to return to that job
in admnistrative | eave?

A Wll, it's inplied that you have a job and that
you are on | eave.

Q Where he had a job and you were on | eave; is
that right?

M5. KAUR: (bjection. Vague.
BY MR JENSEN

Q Can people retire when they are on

adm ni strati ve | eave?

A | have no idea how to answer that one.
Q In the context of enpl oyee/ enpl oyer
relationship, did you give -- do you ever refer to the

enpl oyer's determ nation to exercise control and believe
this person to be an enpl oyee?

A | can. | don't always.

Q Did you in this case?

A | -- could you define in this case?

Q In this case there was testinony fromthe
Wat ermaster that they believed that -- treated,
considered M. Alvarez to be an enpl oyee through My
3rd.
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Wuld that make a difference in your
determ nati on?

A No, it would not.

Q And why not ?

A Because | have the separation agreenent that
says that is not what happened.

Q Where does it say that he's no | onger an
enpl oyee in this?

A I n paragraph | abel ed nunber 1, term nation of
active enploynent and then the title of the agreenent
that says it is a separation agreenent.

Q And -- and in your view of things, separation
has to be in a certain way in the past. You can't
separate in the future; is that correct?

M5. KAUR:. (bjection. Vague.

THE COURT: Sust ai ned.

BY MR JENSEN

Q I f you have an agreenent, can you have a term
where you reduce an individual's duties and then in the
future agree to separate then?

M5. KAUR. |'msorry? Can you repeat your question?
BY MR JENSEN:

Q Do you under stand?

A No.

Q I f you have an agreenent between
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enpl oyee/ enpl oyer that reduce the individual enploynment
duties and then in the future you decide not to continue
t he enpl oynent agreenent, the enpl oynent relationship;
isn't all contractual?

A It is. So | don't see a contract that says
t hat .

Q So how can sonebody separate and still have
duties after they separate?

M5. KAUR. (bjection. Vague. Irrelevant.

THE COURT: Sust ai ned.

BY MR JENSEN

Q In this agreenent, you said separation
agreenment what was that date of separation you said?

A Novenber 9, 2011

Q And then you refer to the section duty in this
transition period; is that correct?

A | beg your pardon?

Q You referred to the section about duties,
transition after Novenber 2nd -- Novenber 9th, 2011; is
that correct?

A | referred to it?

Q Yes.

A Yes.

Q You referred to it right in your discussion in

this transition period, B, and then it says duties?
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A Correct.

Q How can an individual have job duties after
t hey separate?

A Vell --

M5. KAUR. (bjection. Vague.

THE COURT: Sust ai ned.

BY MR, JENSEN

Q What is -- when you reviewed this docunent, it
says transition period, was transition period after
Novenber 9th, 20117

M5. KAUR. (bjection to the extent it calls for
specul ati on.

THE COURT: Overruled. You can answer.

THE WTNESS: It appears to be. It doesn't give a
start, so | don't know how to answer that. It says it
ends of May 3rd, 2012, but it doesn't say anything el se.
BY MR, JENSEN

Q So ny question to you: How can there be duties
specifically referring to after separation?

M5. KAUR: (Objection. Well, it was sustained based

on my objection.

THE COURT: |'msorry?
M5. KAUR. | believe -- well, sane objection. And
vague.

THE COURT: Do you understand what he's asking?
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1 THE WTNESS: Yes. | would agree that | have

2 answered it nmultiple tines.

3 THE COURT: Ckay. Try again just to make sure we
4| are all on the sane --

5 THE WTNESS: | don't see any duties that rise to
6 | common |aw control.

7 BY MR JENSEN:

8 Q Now we are back to that again.

9 So do you believe he was an independent
10 contractor?
11 A | believe he was separat ed.
12 Q What was his status after he was separat ed?
13 A Separ at e.

14 Q Is that an enpl oynent status?

15 A Not to ne, no.

16 Q Are you maki ng that up?

17 A That's ny opi nion.

18 M5. KAUR: (Objection. Argunentative.

19 THE COURT: Sust ai ned.
20 BY MR JENSEN:
21 Q So he wasn't an enpl oyee; correct?
22 A He was not a common | aw enpl oyee.
23 M5. KAUR: |'ve a belated objection as to tine
24 frame. | believe he was an enpl oyee, and then start up
25 t o Novenber.
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MR, JENSEN. I'mreferring to after Novenber 9th.
BY MR JENSEN:

Q Actually, let nme --

What is the effective date of this agreenent
when it was signed?

A That | don't know.

M5. KAUR. Are you referring to the separation or
the --

MR, JENSEN. The separation agreenent.

BY MR JENSEN:

Q If you ook at the | ast page, it is January
23rd, 2012. And so what do you believe the effective
date of separation was?

A Novenber 9th, 2011

Q So retroactive separation?

A It says the date it shows his active enpl oynent
was term nated.

Q And so when you read into these terns that --
that he was relieved fromactive enploynent as CEQ, does
that nean he was -- that there was no enpl oynent
relationship in which he was an enpl oyee of Waternaster?

M5. KAUR: (Objection to the extent it calls for
specul ati on. And vague.

THE COURT: You can answer. But don't guess or

specul at e.
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THE WTNESS: Well, yeah. There was nothing before
me that indicated that.
BY MR JENSEN

Q So you are saying that his active --
term nation activity as CEO that ending of the job neans
that he is no | onger an enployee in any context; is that
correct?

A That's the way | read it.

Q Could it be that, that he was relieved of those
duties of CEO but he was given different duties during
the transition and those duties are to provide
information and to assist?

M5. KAUR. (bjection to the extent it has been asked
and answer ed.

BY MR JENSEN

Q I s sonmeone allowed to do duties and nmaintain
enpl oyee/ enpl oyer rel ati onshi p?

M5. KAUR: (bjection. Vague.

THE COURT: Overrul ed.

THE W TNESS: Soneone coul d do that
BY MR JENSEN

Q And so it isn't just that active term nation or
active enploynment is the end of the enpl oyee/ enpl oyer
relationship it could term nate the CEO and have

different duties in transition; is that correct?
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M5. KAUR. (bjection. Vague.
THE COURT: Sust ai ned.
BY MR JENSEN

Q In your reading of this, you nention
term nation activity as CEO was separation and end of
his enpl oynent relationship wwth Watermaster; is that
correct?

A Coul d you restate that?

Q You said that the term nation of active
enpl oynent as CEO was the end of the -- his comon | aw
duties for purposes of establishing as an enpl oyee of
Wat ermaster; is that correct?

A Correct.

Q And do you see in the agreenent where it al so
establ i shes other duties in response to different duties
and responsibility in that transition period?

M5. KAUR. (bjection. Asked and answer ed.

THE COURT: Overrul ed.

THE WTNESS: Not really, no.

BY MR JENSEN

Q So your expertise in CalPERS is related only to
enpl oyee/ enpl oyer rel ationship, that's the only thing
that --

A That's not all | do, no.

Q What el se do you?
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1 A O her menbershi p questi ons.

2 Q Just give ne.

3 A Saf ety issues.

4 THE COURT: Wat do you nean safety issues?

5 THE WTNESS: Public safety. Cal PERS has different
6 | evel s of retirenment benefits. So your nenbership can
7 be into one of those different levels. | determ ne

8 where that woul d go.

9 THE COURT: Fire enpl oyees?
10 THE WTNESS: Fire enpl oyees, public safety,
11 | correct.
12 MR, JENSEN. | kind of want to ask you -- want to
13 ask himsonme questions. Can | just -- fighting tine.
14 So | defer to M. Herrema and --

15 THE COURT: Yield your tinme.

16 MR, JENSEN:. Yield ny tine.

17 THE COURT: Ckay. M. Herrena.

18 BY MR HERREMA:

19 Q Good afternoon, M. Gow.
20 You nentioned that you were brought into this
21 case mdstream is that the characterization? Do you
22 recall that?
23 A Ri ght .

24 Q Do you renmenber who brought you into this case?
25 A | believe it was one of the attorneys in |egal.
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Q Do you specifically know who it was?

M5. KAUR: (Objection to the extent it reflects
attorney/client privilege.

MR. HERREMA: | don't want information on
attorney/client privilege.

THE COURT: Overrul ed.

THE WTNESS: | believe it was Ws Kennedy.
BY MR HERREMA:

Q Do you know why he brought you into the case to

the extent you can w thout disclosing any privilege
comuni cati on?

A He brought it to nme for common | aw
determ nati on.

Q Do you recall what he asked you to do?

M5. KAUR. (bjection. Calls for attorney privilege,

privilege information.
THE COURT: Sust ai ned.
BY MR HERREMA:

Q Did you speak to anyone el se at Cal PERS about

your analysis of this issue besides M. Kennedy?
Yes, | did.
Who did you speak with?

A
Q
A My manager.
Q Who was your manager at the tinme?
A

| believe it was Christina Row ins.
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1 Q Did you take any notes during your preparation
2| or analysis of this issue?

3 M5. KAUR  (Objection. Vague as to tine.

4 THE COURT: Overruled. You can answer.

5 THE WTNESS: | may have. | don't recall. | don't
6 | have any now.

7 BY MR HERREMNA:

8 Q Did you have any notes at sone point?

9 A | don't recall.

10 Q Did you wite up a summary of your opinion on
11| this -- on this issue beyond what is February 12, 2015,
12| letter?

13 A | believe that ny summary is what's in the

14| letter if | recall.

15 Q And if you could rem nd ne, which paragraph did
16| you since attribute to the February 12, 2015, letter

17| that is marked as Exhibit 6?

18 A It looks like | wote starting about the second
19| paragraph of page 2, the second or third, the one

20| beginning "May 2011 enpl oynment agreenent.”

21 Q And how far?

22 A Probably up to where it says, "You have the right
23| to appeal.”

24 Q Do you know who wote the bal ance of the

25| letter?
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1 A Em |y DeFl ores.

2 Q Turning your attention to the third ful

3| paragraph on page 2, paragraph that starts "January 2012,
4| confidential separation agreenent." About hal fway down
5| there is a sentence that says, "Wiile it states that you
6| shall continue to be enployed until My 2012 in the

7| transition period, it also clearly states that you have
8| no authority and no duties within that transition

9| period."

10 How do you square that statenment w th paragraph
11| 2(b) of the confidential separation agreenent, which is
12| Exhibit 12 where it lists duties?

13 A Sane question. There is no comon | aw

14| control.

15 Q Do you think that the letter -- confidential

16| separation agreenent clearly states that M. Al varez

17| has no duties wthin the transition period?

18 M5. KAUR  (bjection. Vague.

19 THE COURT: Overrul ed.

20 THE WTNESS: M agreenent -- it says there is

21| duties in the agreenent.

22 BY MR HERREMA:

23 Q Do you think the confidential separation

24| agreenent clearly states that M. Alvarez has no duties
25| during the transition period?
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A | said it clearly he has duties.

Q This letter is not accurate?

A It is accurate for ny determnation. | found
no conmon | aw control. There is no duties that exercise

conmmon | aw control.
Q | have had a | ot of trouble understandi ng your
di scussion with M. Jensen.

Can there be duties wthout common | aw control ?

A Not for ny purposes.

Q What were your purposes?

A To determ ne nenbership in Cal PERS

Q So the only things that are relevant to

determ nation are those enpl oyer has conmon | aw control ?

A Correct.

Q The next sentence says, "The agreenent further
states that you are free to pursue other work provided
it is not detrinmental to the agency."

Do you see that sentence?

Yes.

How is that relevant to your determ nation?
It was not relevant at all.

It wasn't rel evant?

No.

Wy is it in this paragraph?

> O » O >» O »

In the confidential separation agreenment?
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Q The sentence -- the sentence on the page --
third full paragraph on page 2 of the February 12, 2015,
letter, which is Exhibit 6, states "The agreenent further
states you are free to pursue other work provided it is
not detrinental to the agency."

The agreement that is referred to there is the
confidential separation agreenent?

A Because that is standard | anguage for
separati ons.

Q Did you review M. Alvarez's enpl oynent
agreenent ?

A | did.

Q Can | turn your attention to page 2 of what's
been marked as Cal PERS Exhi bit --

M5. KAUR It is 11.

MR HERRENVA: 11.

THE WTNESS: |In Cal PERS?

MS. KAUR  Yes.

THE W TNESS: Ckay.

BY MR HERREMA:

Q About hal fway of the page there is paragraph
mar ked C.

A What page is this?

Q Page 2 of the enploynment agreenent, which is
Exhibit 11. Halfway through the paragraph and paragraph
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B of 2. " Executive shall not consult in work or any
trade or business for his own account for and on behal f
of any person, firm or conpany that conpetes,
conflicts, or interferes hereunder in any material way."

What -- how is that different than what was in
t he confidential separation agreenent?

M5. KAUR. (bjection to the extent it calls for
specul ati on.

THE COURT: Overrul ed.

THE WTNESS: It appears to be just the opposite
thing. The enpl oynent agreenent says he shall not and
t he separation agreenent says he's free to.

BY MR HERREMA:

Q Turni ng your attention to page 1 of the
Exhibit 12, the very last sentence going at the bottom
of the page. It starts out, "Executive forthwith may
undertake consulting work trade or business provided he
does not act to the detrinment of WAtermaster or in
violation of continuing duties thereto."

How is that materially different than what was
in the enpl oynment agreenent?

A It doesn't sound materially different.

Q Way did you include that determ nation
statenent about M. Alvarez's ability to undertake

consulting work during the transition period?
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M5. KAUR. (bhjection to the extent it has been asked
and answered. Vague.

THE COURT: Overrul ed.

THE WTNESS: Because | retained the | anguage |ike
that in the separation agreenent.

BY MR HERREMA:

Q But in this you just said the | anguage in the
agreenent is materiality the same as the |anguage in the
enpl oynent agreenent ?

A Ckay.

Q So would it be inportant in evaluating the
rel ati onship under the transition period?

A Because | was discussing the separation
agreenent, not the enploynent agreenent.

Q But not hi ng changed between the two; correct?

M5. KAUR: (bjection. Vague.

BY MR HERREMA:

Q Not hi ng changed in M. Alvarez's ability to
undertake consulting work; is that correct?

A | di sagree.

Q Why do you di sagree?

A Because -- | can't have both of these going at
the same tinme here. Were was the one in the separation
agreenent ?

THE COURT: Bottom of page 1 and top of page 2 of
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Exhi bit 12.

THE W TNESS: Yeah. He may undertake consulting
wor k and may pursue any trade or business is not the
same to nme. The enpl oynent agreenent says "shall not
engage in consulting work or trade or business on his
own account." | see that as entirely the opposite.

BY MR HERREMA:

Q It says "shall not engage in consulting work on
his own account that conpetes, conflicts, or interferes
with the performance of his duties.” It is not
prohi bition?

M5. KAUR: (Objection. No question pending. There
i'S no question.

BY MR HERREMA:

Q It is not absolute prohibition, is it?
A | don't understand.
Q The enpl oynent agreenent states "that the

executive shall not engage in consulting trade or
busi ness for his own behalf, before or on behalf of any
ot her person, firm or conpany that conpetes, conflicts,
or interferes with the performance or duties hereunder
in any material way." |Is that what it says?

A And you are | ooking at which part?

Q Par agraph 3(c), page 2 of the May 3, 2011,
enpl oynent agreenment marked as Cal PERS Exhi bit 11.
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A There is no restriction in the separation
agreenent |ike that.

Q My question was whet her the | anguage of the
enpl oynment agreenent is an absolute prohibition to do
consul ting work or other work.

M5. KAUR. (bjection to the extent it calls for a
| egal opinion or conclusion; to the extent it calls for
specul ati on.

THE COURT: Overruled. You can answer.

THE WTNESS: | wouldn't say there is an absol ute
prohibition. But it has severe limtations.

BY MR HERREMA:

Q How i n your m nd does the Iimtation | anguage
in the confidential separation agreenent executive nay
undertake consulting work provided he does not act in
the detrinment of the Waternmaster?

A It is slightly less restricted.

Q VWhat was the materiality of the difference in
that that caused you to place that sentence in the
February 12, 2015 letter, states "the agreenent further
states you are free to pursue other work provided it is
not detrinmental to the agency"?

M5. KAUR:  (bjection. Asked and answer ed.
believe it has been answered two times.

THE COURT: Overruled. You can answer.
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THE WTNESS: |'mgetting lost in the |anguage at
this point. | don't really even -- could you repeat the
guesti on?

BY MR HERREMA:

Q Here t hat | anguage about the freedom of M.
Al varez to pursue other work provided it is not a
detrinment to the agency.

Do you think that is material to the agency
enpl oyer, the Watermaster during the transition period?

A | think it is a lot broader than the one in the
enpl oynent agreenment and what it allows himto do.

Q So the difference between conpeting and
interfering is different than detrinent in your m nd?

A Correct.

Q And that was one of the basis of your opinion?

A One of, yes.

Q | just have one | ast question for you. It is
hypot heti cal .

I f Cal PERS were to hire your successor and keep
you on with the sole duty to transition whatever work
you have been doing to your successor during that
transition period, do you think you woul d be consi dered
a Cal PERS enpl oyee?

A Probabl y not.
THE COURT: kay. Anything further, M. Jensen?
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MR, JENSEN. | just have a brief question.
BY MR JENSEN:

Q When we were tal king about -- you agree with
the Tieberg test, right to control?

M5, KAUR |'msorry?

BY MR JENSEN:

Q The Tieberg test of enploynent whether the
enpl oyer has the right to control the nmeans and manner
in which an individual does the task that they perform
within the job?

M5. KAUR. (bjection to the extent it calls for a
| egal opinion and | egal concl usion.

THE COURT: Overrul ed.

THE WTNESS: Tieberg, | think, is a precedentia
deci si on.

BY MR JENSEN:

Q Tieberg is a case lawin California. It is
guoted in your determnation letter, | believe. It is
Met ropol itan Water.

A Metropolitan, I'"mfamliar wth.

M5. KAUR. Page 2 of Exhibit 6.

BY MR JENSEN:

Q Yeah, it is on the bottom of page 2.

Were you under the inpression that in this case

| aw t he enphasis was on the duties perforned by an
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1 I ndi vi dual who was being tested to be enpl oyed or

2 whet her the enphasis was on the right to control by the
3 enpl oyer ?

4 M5. KAUR. (bjection. Vague and to the extent it

5 calls for a |legal opinion

6 THE COURT: Do you understand what he's asking?

7 THE WTNESS: | don't know anything about case | aw.
8 BY MR JENSEN:

9 Q So just in your testing, do you put nore
10 enphasis or evaluation -- do you put nore enphasis on
11 | ooki ng at whether the putative enployer has a right to
12 control what the neans and manner of what an i ndividual
13 does, or do you put nore enphasis on what the duties to
14 be perfornmed by the individual for purposes to be
15 enpl oyed?
16 M5. KAUR. (bjection. Vague, specifically to the
17 term"putative."
18 THE COURT: Do you understand what he neans by that
19 ternf
20 THE W TNESS: Yeah, | understand the term It
21 seens |ike we have been here before.
22 BY MR JENSEN:
23 Q ["mjust asking to weigh which is nore
24 | mportant.
25 MR. JENSEN. For the record counsel is standing
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with two hands up in the air like a scale.
BY MR JENSEN:

Q Wi ch has nore enphasis the right to control
or the duties?

A The right to control.

Q And in this agreenent, this confidential
separation agreenment, just in one sentence that you were
di scussing --

A W are back to 127

Q This is 12. Were it says, "Notw thstandi ng
any contrary enpl oynment agreenent, the executive
henceforth may take consulting work, pursue trade that
does not act to the detrinent."”

Do you see any aspect of control in that?

A Not really, no.

Q Do you see aspect of control in forbidding any
-- fromyou doing sone acts?

M5. KAUR: (bjection. Vague.

THE COURT: Overrul ed.

THE WTNESS: | don't see any neans and manner
BY MR JENSEN

Q My question is, do you see any ability to
control ?

A My answer is | don't see any neans or manner.

Q And when you restrict what an individual can
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sell his services for inthe world by limting his
consulting work, do you see a restriction or right to
control the neans and manner of the way that enployee
sells his services in the world?

M5. KAUR. (bjection. Vague. Conpound.

THE COURT: Sust ai ned.
BY MR JENSEN

Q When in this limtation on what M. Alvarez can
do is restricted in the manner of himworking for others

during the transition period?

A | don't understand that question.
Q So M. Alvarez has certain skills and executive
skills. If you restrict how he is able to use neans and

manner for himto enploy his executive skills in this

agreenment, does that -- does that evidence a right to
control ?

A | don't think so.

MR, JENSEN. | have no further questions.

THE COURT: Al right. Any redirect, M. Kaur?

M5. KAUR: No, your Honor.

THE COURT: Al right. M. Herrema, any follow up
to any of M. Jensen's |ast questions?

MR, HERREMA: No, your Honor.

THE COURT: Ckay. Shall we release M. Gow?

MR HERREMA: Yes.
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M5. KAUR: Thank you.

THE COURT: Thank you, M. Gow. Thanks again for

your patience. W are going to rel ease you.
have to cone back.
THE WTNESS: |'mrel eased?

You don't

THE COURT: Yes, indeed. Let's go off the record

for a nonent.
(Di scussion off the record)

(Hearing adjourned at 4:40 p.m)
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