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CANTRELL * GREEN, A Professional Corporation
DANNY T. POLHAMUS, STATE BAR NO. 82661
Post Office Box 1700

Long Beach, California 90801-1700

Telephone (562) 432-8421

Facsimile (562) 432-3822

Attorneys for Melina Riebling

BOARD OF ADMINISTRATION
- CALIFORNIA PUBLIC EMPLOYEES RETIREMENT SYSTEM

IN THE MATTER OF THE APPLICATION FOR Agency Case No. 2015-0295

Disability Retirement of:

MELINA L. RIEBLING, RESPONDENT’S ARGUMENT

Respondent (Applicant),

AND

BOARD MEETING: 08/17/2016
California State University, Northridge

Respondent
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INTRODUCTION

Respondent filed an application for disability retirement relating to her employment at
California State University Northridge. She claimed disability due to an orthopedic condition. As a
member of CalPERS, her case is covered under the provisions of the Public Employees Retirement
Law (PERL).

Respondent applied for both a service retirement and a disability retirement. Her service
retirement was granted and was effective as of June 8, 2013. Her application for a disability
retirement was denied and she filed an appe,al in a timely fashion.

CalPERS filed a Statement of Issues and set the matter for hearing. The hearing was

scheduled for May 17, 2016. At the hearing, RoryJ. Coffey, representing California Public
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Employees Retirement System, was present. The applicant did not appear. As a result,
Administrative Law Judge Thomas Heller issued a decision dated June 3, 2016 denying Ms.
Riebling’s application for disability retirement.

The issues and facts relating to the case in chief are not pertinent at this time. The sole issue
is whether the respondent should have an opportunity to proceed to a hearing on the merits of the
case. In other words, should this case be dismissed without a right to a hearing due to the
respondent’s failure to appear at the May 17, 2016 hearing.

It is applicant’s position that due process should allow her to proceed to hearing on the
merits of the case. She claims that she did not receive Notice of Hearing prior to the hearing date. It
is her request that the matter be remanded for hearing on all standard case in chief issues including

disability and service connection to the disability.

Respondent did not receive Notice of Hearing prior to the hearing date.

There is no question regarding CalPERS" attempt to provide notice of the hearing to the
respondent. However, the evidence will show that the respondent did not, in fact, receive Notice.

Notice, along with other documents, appears to have been mailed to the respondent. This
was done via certified mail with return receipt requested.

You will note in Exhibit 1 that service was completed on June 2, 2016, several weeks
following the actual hearing. Exhibit 1 is a copy of the United States Post Office (USPO) Tracking
information receipt. It specifically shows that an item was delivered to the respondent on June 2,
2016 at 5:56 p.m. The item was delivered to Melina Riebling at her address in _ ata
location designated by zip code 9HElM. This is the appropriate city and zip code for the respondent.
The tracking number is 9414726699042058927525.

The respondent has provided an Affidavit (Exhibit 2) stating that she contacted her local
post office, who advised her that the only certified delivery made to her was the delivery
memorialized as taking place on June 2, 2016. Given this fact, then it is evident that the respondent
did not receive Notice of the hearing prior to the hearing date.

m
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This is not meant to suggest that CalPERS was anything but diligent in their efforts to
provide notice. The record shows that, in April, they prepared the documents to be sent to the
respondent. However, signing of the certified receipt and delivery and actual receipt of the Notice

was not effectuated until June 2, 2016.

Due process

The concept of due process is bandied about by attorneys on a regular basis. However, it is
not a concept that is to be considered lightly. It is at the basis of many of our constitutional
protections. The California interpretation of due process comes directly from the U.S. constitution,
14" amendment. Section 1 of the 14" amendment specifically provides: “...nor shall any state
deprive any person of life, liberty, or property without due process of law.” The U.S. Supreme
Court has interpreted the concept many times and has published multiple opinions regarding the
definition. In short, due process requires two elements:

1. That notice be provided to a party, and,
2. That the party be given an opportunity to be heard on all issues in dispute.
Grannis v. Ortean (1914) 234 U.S. 385, 34 S.Ct. 779, 58 L.Ed. 1363 (234 U.S. 385).

The fundamental requisite of due process of law is the opportunity to be heard and, to this
end, the summons or notice is employed.

Many times, due process issues are not subject to apportionable blame. The focus must be -
on the actual facts in the case. In our situation, CalPERS did attempt to provide notice. However,
the records show that in fact the signing of the receipt by the respondent and the delivery of the
paperwork, including the notice, was not completed until June 2, 2016, after the date of hearing.
Therefore, the respondent was not provided notice.

Because she was not provided notice, she was not given the opportunity to be heard on all
the issues in dispute, in our case, the facts relating to the disability.

Both fairness and the law require that the respondent be given the opportunity to proceed to
a hearing so that the merits of the case. It is understood that state agencies and retirement boards do

attempt to protect the member’s right to be heard prior to a denial of a claim.
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In our case, the fact that the respondent did not receive notice prevented her from being
heard regarding the issues in dispute. She did not receive notice because the notice was .not
delivered by the U.S. post office and received by the respondent until after the hearing date. The
due process issue alone should mandate that the matter be remanded and set for hearing.
Respondent requests, due to the equitable considerations and the due process requirements, that the

case be set for hearing.

RESPONDENT’S MENTAL AND MEDICAL CONDITION CAUSED
DIFFICULTY WITH CONCENTRATION AND MEMORY
Applicant suffered an injury which has affected her both orthopedically and mentally.
Exhibit 3 is a March 17, 2016 report from respondent’s treating physician, Chad Cox, M.D. Page 2

notes the following:

In addition to the above-described problems, Mrs. Riebling suffers significant

depression and anxiety. There is a strong correlation between chronic pain

syndromes and the development of clinical mood disorders. Not to mention the

anxiety over increasing loss of function and ability to care for herself or make

a living. She has been treated since 2013 and only seems to have a moderate

reduction in her symptoms which include anxiety, insomnia, constant worry,

poor concentration, poor memory, low energy, apathy and social withdrawal.

Her incomplete response to anti-depressants is not surprising given non-

resolution of the underlying causes; chronic pain and loss of global

functioning. Certainly the depression and anxiety contribute to her ability to

function in a work environment.
This paragraph is not cited in order to attempt to argue the merits of the underlying case. It is cited
strictly to note the respondent’s mental condition which includes symptoms of poor concentration
and poor memory. Of course, problems of this sort can affect an individual’s ability to perform the
activities of daily living. These would include the ability to process paperwork, respond in a timely
fashion, and organize materials.
| We do not know what occurred between the April preparation of the Notice documents at
CalPERS and the actual delivery of the documeats on June 2. But we do know that the respondent
did not receive the documents until June 2, 2016. Given the due process issues and considering as
well the respondent’s mental condition, it would seem fair to conclude that the applicant should

have an opportunity to proceed to hearing at this time.
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Dr. Cox discusses the fact that the respondent has treated with anti-depressants. Such

2 medications may also cause difficulty with concentration and memory.
3 Finally, the respondent has subuu'ited a timeline (Exhibit 4) regarding stressors in her life.
4 Since the time of her retirement, and while processing her disability retirement application, she has
5 had a father-in-law pass away; she has been diagnosed with numerous severe medical impairments;
6 her husband was involved in a serious automobile accident; her mother-in-law suffered a fail and a
7 broken hip resulting in hip replacement; and, most importantly, her mother-in-law passed away in
8 April of 2016. At that time, they went to Fresno for the services and to help the family. Those dates
9 would be about the time that CalPERS would have been preparing the Notice of Hearing and
10 related documents. Also in April of 2016, her father had heart surgery and additional heart
I procedures.
12 In short, we have an individual who was suffering from a number of stressors in her family,
13 suffering from her own chronic pain, and was exhibiting psychiatric symptoms which affected her
14 ability to perform some activities of daily living.
15 As a result of the respondent’s history and timeline, as well as the actual facts regarding the
16 lack of notice prior to the hearing, it would seem appropriate that the Proposed Decision be
17 dismissed and that the matter be remanded for a hearing on the case in chief.
18
19 CONCLUSION
20 It is respectfully requested that the Proposed Decision be dismissed and that a hearing be
21 held to consider the case on its merits.
22
23
Date: July 29, 2016 CANTRELL * GREEN
24 A Professional Corporation
N ' g 0“ / N
26 By: DANNZ. POLHAMUS o
27 Attorney for Applicant
28
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AFFIDAVIT OF MELINA L. RIEBLING

Name:
Date of Birth:
Home Address:

Melina L. Riebling

Phone Number:

I, Mclina Ricbling, was delivered the Notice of Hearing sent from CalPERS
on June 2, 2016 by certificd mail via USPS. The Notice stated my CalPERS
Disability Retirement Hearing was scheduled for May 17, 2016. [ therefore
missed the Hearing due to not receiving the Notice until June 2, 2016.

On July 6, 2016, I called the Newhall Station Post Office located at 24201
the Old Road, Newhall, CA 91321, (661) 253-0771. 1 spoke with Jesse
Dearo, the Newhall Station Manager, and he verified that the letter was
delivered to me on June 2, 2016. He also stated the Post Office had “no
record of this certified piece of mail entering the mail stream”. He stated the
Post Office has no records of any other delivery attempts and this is the main
Post Office for the Santa Clarita area where 1 live,

[ have obtained a copy of the USPS Tracking receipt confirming the item was

“Delivered, lefl with individual” at 5:56 P.M. on June 2, 2016. The Tracking
Number is 9414726699042058927525.

I SWEAR OR AFFIRM THAT THE ABOVE AND FOREGOING
REPRESENTATIONS ARE TRUE AND CORRECT TO THE BEST OF
MY INFORMATION, KNOWLEDGE, AND BELIEF,

At L-KBORY

Melina L. Riebling

a8, 20

Date
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A notary public or other officer completing this certificate verifies only the identity of the individual who signed the
dacusment to which this cestificats is attached, and not the tnuthfidness, accuracy, or validity of that document.

State of Callfornia
County of _L.0s Angeles )
On Jvl:l 28,9016 before me, dwm[e\rom S'LM: Notary Public
Date Hare insert Name and Title of the Officer
personally appeared i L. { nc!
Name(s) of Signerfs)
who proved to me on the basis of satisfactory evidsnce to be the whosemdd@/m
ribed to the within Instrumenmt and acknow! to me execated the same in
authorized capacihyies), and that by alr signatus the instrument the personts),

or tha entity upon behalf of which the parson{syacted, executed the instrument.

| cortify under PENALTY OF PERJURY undler the laws
of the State of Calfifomia that the foregoing paragraph
is true and corect.

WlTNESSmy?rvdmd fficial seal.

SENMIFER VAN STONE

Notary Publie « Californis |

Signature I
Los Angeles County
Commission @ 2149897 | Signahure of Notary Public
Gomm. 19
Place Notary Seal Above
OPTIONAL

Thaugh this saction is optional, completing this information can deter alteration of the documant or
fraudutant reettachment of this form to an unintended document.

Description of Attached b .
Title or Type of Document: . Documaent Date:
Number of Pages: ________ Signeris Than Named 9;

Capacity(ies) Claimed by Signeris)

Signer’'s Name: Signer's Name:

O Comporate Officer — Title(s): 0 Corporate Officer — Titlefa):

O Partner — [ Umited [ General OPartner — (JLimited [ General

) Individual [J Attomey in Fact O individuad 0 Attomey in Faot

0 Trustee [1 Guardian or Conservator O Trustee 3 Quardian or Conservator
0O Other: Q Other:

Signer I3 Rapresenting: Signer Is Representing:

©2014 National Netary Association - www.NatkonaNotzry.org - 1-800-US NOTARY (1-800-676-6827) tom #5007
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The Doctors Office Valencia
24355 Lyons Ave
Suite 130
Newhall, CA, 91321
(661) 255-9355

0311712016

Patient: MELINA #2 L. RIEBLING noa-

To whom it may concern,

! began seeing Melina in July 2014. Priorto that, she was seen by my partner since 2010. The following
comments are based on my personal observations, patient reporting, and extensive chart review,
specifically my colleague’s notes, chirapractor’s notes, x-rays and MRis.

Initial complaints of neck pain with cartespanding hand symploms, were first dotumented
9/1/11-9/16/11 describing pain and numbness in bilateral hands. X-rays done at that time showed neck
spasm, fusion at C2-3, and muttilevel spurring with disc space narrowing, This certainly waould be
sufficient for 2 diagnosis of cervical radiculopathy. From 2011-2014 she was treated for the pain in back,
neck, and hands with natcotic medications. Over this same time period she describes difficulty with
hand movements and her chiropractor was working on that, This issue increased until 2015 when |
suggested an MR of neck, but patient was unable to perform due to claustrophobla. Due to increasing
pain in hands and clumsiness, ! insisted on an MR! that was done 3/1/16. It confirmed what was seen on
x-rays n 2011; multifevel discogenic disease, congenital short pedicles, chronic neck spasm and strain,
and sceliosis.

Patient reports increasing buming, tingling, numb pain in bilateral hands with right more paintul than
left. Right Is her dominant hand. She describes increasing clumsiness. Her hands will suddenly give out
and she will drop an item. Lifting arms above head, driving, and sustained fine motor activities increase
her symptoms.

t recently conducted an exam that showed decressed range of motion of neck in all planes due to pain
and stiffness. Neck extension with slight lateral head turning was able ta reproduce lancinating pain
down both arms. There Is an obvious step-off deformity in lower cervicai neck. The hands have
diminished caordination and are objectively weak. She has a positive Tinels and Phalens slgn.

Her physical findings and imaging reports are consistent with her reported symptoms. Indeed, | now
suspect she may have three concomitant diagnoses that are contributing to her increasing hand

36103 MELINA #2 L. RIEBLING Printed On 3/47/2016 09:6%:40 Pape: 1
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The Doctors Office Valencia
24355 Lyons Ave
Suite 130
Newhall, CA, 91321
(861) 265-9355

symptoms; cervical radiculopathy, carpal tunnel syndrome, and possible thoracic outlet syndrome. |
have begun testing for these issues.

Itis my professional apinion that Mrs, Rlebling will be completely unable to use har hands in a sustained
manner for mare than 30 minutes including using a phone, typing, driving, mouse use, or any fine
mator movements of the hands. | believe even the daily requirements of Jife are a challenge ta her.

In addltion to the above described problems, Mrs. Riebling suffers significant depression and anxiety,
There is a strong comelation between chronic Pain syndromes and the development of clinical maod
disorders. Not ta mention the anxlety over increasing loss of function and abifity to care for oneself or
make a living. She has been treated since 2013 and only seems to have a moderate reduction in her
symptams which include anxiety, insomnia, constant worty, poor concentration, poor memory, low
energy, apathy, and social withdrawal, Her incomplete response to antidepressants is not surprising
given non resolution of the underiying causes; chronic pain and loss of global functioning. Certainly the
depression and anxdety contribute to her ability te function in a work environment.

Sincerely

Electronically signed by Chad Cox, MD

36103 MELINA #2 L. RIEBLING Primted On 3/182016 08:21:08  Page: 2
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Timeline

January 2014 Kevin had knee surgery

April 2014 Kevin's Uncle passed away after long illness

July 2014 Kevin's Father passed away away after long illness (kidney failure
and dialysis)

July 2014 Melina diagnosed with severe, chronic sleep apnea as well as ongoing
high blood pressure issues

July 2014 Melina experienced major retinal bleed in right eye, with subsequent

laser surgery.
November 2014 Cat paSsed away after long illness (lymphoma)
February 2015 Kevin has a car accident, totals Melina's vehicle

Feb-June 2015 Melina searches for a replacement vehicle

June 2015 Melina experienced subsequent retinal bleed in right eye
August 2015 Favorite cat passed away after long illness (stomatitis and kidney
failure)

September 2015 Melina's Ex/close friend passed away (Melina handled his financial
affairs and cremains as per his out-of-state family's request)

September 2015 Melina experienced subsequent retinal bleed in right eye
November 2015 Kevin's Mother falls and breaks her hip

December 2015 Kevin's Mother has a hip replacement

January 2016 Kevin's Mother moved into Assisted Living

February 2016 Kevin taken to Emergency Room from work and had extended illness due

to new diabetes medication

April 2016 Melina has dental work done on broken front tooth

April 2016 Kevin's Mother passed away. Kevin & Melina in Fresno from ©4/69/16
to 04/19/16

April 2016 Melina's Father has a heart valve replaced, had bad reaction to
surgery, spent several days in cardiac ICU and subsequently went

into total heart block

Page 1
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April 2016
May 2816
May 2016

June 2016

r— —

Timeline
Melina's Father back into ICU & has a pacemaker installed

‘ Melina experienced subsequent retinal bleed in right eye

Melina's Aunt passed away

Melina has root canal surgery

Page 2
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PLEASE NOTE OUR

FAX COVER LETTER NEW SUITE #1750

To: Cheree Swedensky, Assistant to the Board
FIRM: CalPERS Executive Office
CITY: Sacramento, California
FAax NO (916) 795-3972 PHONE No. (916) 795-3675

Total Number of Pages (including Cover Letter):

FrROM: Andrew Cantrell (for Attorney Danny Polhamus)

CANTRELL = GREEN, A PROFESSIONAL CORPORATION

RE: Melina L. Riebling — Ref. No. 2015-0295 1
COMMENTS; G 2 o
Ms. Swedensky, i

Attached please find our Written Argument against the Proposed Decision for the Auglus‘t“

B i aimai s arsseman 1 20

17,2016 Board Meeting. A hard copy is also being mailed to you today.

Thank you.

PROOF OF SERVICE BY FACSIMILE
STATE OF CALIFORNIA, COUNTY OF LOS ANGELES

I am employed in the aforesaid county, State of California. 1 am over the age of

18 years and not a party to the within action. My husiness address is
444 W. Ocean Blvd., Suite 1750, Long Beach, CA %0802

I served the following documents to the fax number listed above:

Sincerely,

Signe

" Date: August2,2016 Time: 2:00 P.M.

IF YOU DID NOT RECEIVE ALL PAGES OR RECEIVED THIS FAX IN ERROR,
PLEASE NOTIFY US AS SOON AS POSSIBLE @ (562) 432-8421.

-





