
9295 Yorkship Court, Elk Grove, CA 95758 

May 9, 2016 

VIA E-MAIL: Regulation_Coordinator@calpers.ca.gov 

Anthony Martin, Regulation Coordinator  
California Public Employees’ Retirement System 
P.O. Box 942702 
Sacramento, CA 94229-2702 
Phone: (916) 795-3038  

Re: Proposed Election Rule Amendments 

Dear Mr. Martin: 

First, let me say how pleased I am to see proposed amendments in Title 2, 
section 554 extending the prohibition against employees of CalPERS using their 
official position to favor one candidate over another to all employees, not just 
those “directly involved in conducting a CalPERS election.”  

The only documented incidence I know of where CalPERS staff used their 
position to favor one candidate over another was when a former chief counsel 
and a former CEO (now facing up to 5 years in prison for bribery on another 
case) allowed a former president to rewrite his position statement in clear 
violation of CalPERS regulations, in order to address ethical concerns raised in 
my candidate statement. Neither employee was directly involved in the normal 
course of the elections but they certainly had an impact. While it is good to see 
this provision finally corrected, it would be nice if the proposed rules gave some 
indication of how such breaches in conduct by CalPERS staff might be handled. 

There are other provisions that need attention. 

Typo. Renumbered section 554.3(b)(6) references renumbered section 554.5(e). 
It should reference subdivision (d) of that section regarding the minimum number 
of signatures required.  

Renumbered section 554.5(b). Existing language is unclear with reference to 
what contact information is required of nominees. Use of the phrase ‘such as’ 
generally implies the same as ‘for example.’ Therefore, it is unclear if a candidate 
must include a fax number or a phone number, etc. What if a candidate doesn’t 
have a fax? Are they then disqualified? The current rulemaking compounds the 
issue by proposed removal of the form, CalPERS-BRD-74B (10/11), which more 
clearly includes no unspecified requirements.   
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Renumbered section 554.5(e), which adds subdivision (4) and the requirement, 
“such other information as determined by the Board.” The provision appears to 
be an attempt to circumvent the rulemaking process by allowing the Board to 
make a rule of general application as to additional information needed to become 
a candidate without going through the rulemaking process required by the 
Administrative Procedure Act (APA).  

Government Code, section 20121, the authority cited, provides the “board may 
make such rules as it deems proper.” However, that seemingly global authority 
does not allow the Board to bypass the APA. See, for example, 1999 OAL 
Determination No. 18 brought at my request and Armistead v. State Personnel 
Board. The Board lacks legal authority to make a rule to bypass the APA. 

Renumbered section 554.6(c) fails the clarity standard of Title 1, section 16. 
Does “the next working day” mean the day following the tenth calendar day or the 
day after candidate statements are distributed? The regulations also contain 
calendar deadlines set forth that apply to the Election Coordinator. CalPERS 
could consider a global clarification of how deadlines are to be applied.  

Renumbered section 554.7(a). Like renumbered section 554.5(e)(4), this 
provision also appears to be an attempt to allow the Board to allow the Board to 
make a rule of general application, in this case the manner of casting electronic 
and telephone votes, without going through the rulemaking process required by 
the APA. Neither Government Code, section 20096 nor section 20121, the 
authorities cited, provide authority to the Board to bypass the APA. See, for 
example, 1999 OAL Determination No. 18 brought at my request and Armistead 
v. State Personnel Board. The Board lacks legal authority to make a rule to
bypass the APA. Both rules appear to sanction underground rulemaking. 

For example, the proposed subdivision requires the return envelop of “paper 
marked” ballots to be signed by the voter under penalty of perjury that the voter is 
eligible to vote in the election. What certification, if any, is required of electronic 
or telephone voters? We have no idea. We are simply informed such voting 
“must be cast in a manner prescribed by CalPERS.”  

I assume CalPERS will do so through a rule of general application, rather than 
deciding each electronic or telephone vote on a case-by-case basis. If so, such 
requirements must be specified in regulations issued by CalPERS and adopted 
pursuant to the APA, unless expressly exempted by statute. (Government Code 
section 11346) The rulemaking cites no such exemption.  

Renumbered section 554.8(a) “Depending upon the method of balloting selected 
by the Election Coordinator, the following are declared to be invalid ballots…” 
How does the Election Coordinator determine the method of balloting? This is not 
discussed in the regulations. It is unclear what the proposed rule means by the 
“method of balloting.” Proposed section 554.7 specifies that all ballots are to 
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mailed. It appears that voters can choose to either mail them back, vote 
electronically, or vote by telephone. What choice is the Election Coordinator 
making with regard to the method of balloting? Perhaps the Board is attempting 
to address rules that should be applied, depending on the method of voting 
chosen by eligible active and retired members in voting their ballots?  

The meanings of various proposed subdivisions of renumbered section 554.8(a) 
are also unclear. Subdivision (a) says the following are to be declared “invalid 
ballots” Does the Board really intend to throw out the whole ballot if a vote is cast 
for an individual not listed on the official ballot, or will just the write-in vote be 
invalid? Subdivision (4) reads, “votes cast in excess of that allowed on the ballot.” 
Again, are the excess votes invalid or the whole ballot? 

Subdivision (6) of renumbered section 554.8(a) appears to be another attempt to 
allow the Board to circumvent the rulemaking process by allowing the Board to 
make a rule of general application, in this case the manner of casting electronic 
and telephone votes, without going through the rulemaking process required by 
the Administrative Procedure Act (APA). Government Code, section 20121, the 
authority cited, provides no such authority to the Board. See, for example, 1999 
OAL Determination No. 18 brought at my request and Armistead v. State 
Personnel Board. The Board lacks legal authority to make a rule to bypass the 
APA. The rule appears to sanction underground rulemaking.  

Subdivision (b) of renumbered section 554.8 is unclear in several ways. It says 
that “valid” ballots be opened, inspected, and counted publicly. How does the 
“independent, neutral agent” appointed by CalPERS determine which ballots are 
valid before opening them? The provisions of proposed subdivision (a) to 
invalidate ballots under specified conditions can only be logically applied after 
ballots are opened.  

Additionally, how does the agent open, inspect and publicly count electronic and 
telephone votes in public, as subdivision (b) appears to require? I am “directly 
affected” by the regulation as that term is used in Title 1, section 16, but have no 
idea how the terms open, inspect and count publicly are defined when it comes 
to electronic and mailed ballots. Additional clarity is needed.  

In the interests of expediting the rulemaking, I request a public hearing on these 
issues so that CalPERS can provide the requested clarification on the record.  

Thanks for your consideration, 

James McRitchie 
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