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LAW OFFICE OF
F JEFFREY D. FULTON
February 4, 2016

ja IS ac

Cheree Swedensky, Assistant to the Board
CalPERS Executive Office

P.0.Box 942701

Sacramento, CA 94229-2701

Fax: (916) 795-3972

RE:  WRITTEN ARGUMENT AGAINST THE PROPOSED DECISION

Name of CalPERS member; Sandra Lombella Adams
CalPERS ID:

Ms. Lombella Adams hereby respectfully appeals the Proposed Decision denying her
Appeal. She timely submitted the initial service credit prior to membership (SPM)
Request to CalPERS. She was diligent in contacting CalPERS on numerous occasions
to inquire about the expected time of arrival of the Election to Purchase Service
Credit packet.

CalPERS failed to provide Ms. Lombella Adams with the necessary paperwork within
areasonable time, thereby causing this issue. The fact that it took one year and eight
months for CalPERS to process Ms. Lombella Adams’ initial SPM Request is patently
unreasonable.

When the CalPERS Cost Package arrived on or about August 13, 2013, Ms. Lombella
Adams was out of town for an extended period of time. Upon her return, she read
through the 15-page packet. The language as for the deadlines to submit the
paperwork was confusing and contradictory: a 60-day deadline was given to submit
the election to CalPERS and a 120-day deadline was provided for obtaining funding to
purchase the service credit. On or about September 20, 2013, Ms. Lombella Adams
submitted the requisite paperwork to Savings Plus (for a roll-over) in order to fund
the purchase. She, in good faith, believed that she had 120 days to submit the
paperwork to CalPERS. Ms. Lombella Adams also believed that by sending documents
to Savings Plus, she started the process and was well within the requisite timeframe.
She then had to leave town to attend to her ailing elderly parent.

The next correspondence received was dated October 7, 2013 from Savings Plus.
This letter stated that she failed to sign the documents. She immediately contacted
Savings Plus on October 21, and contacted CalPERS on October 22, 2013,

CalPERS representatives provided her with incorrect Information, advising her to re-
submit her paperwork. This lead to numerous interactions with CalPERS, the appeal,
administrative hearing, stress and the fear of the unknown, culminating in this Board
hearing. :

Ph916.993.4900 Fx915.441.5575
2150 River Plaza, Sulte 260 Sacramento, CA 95833
jfulton@jfultonlaw.com  jfultonlaw.com
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Ms. Lombella Adams was a victim of unfortunate circumstances, The length of time it
took CalPERS to prepare the Cost Package, stress of caring for an elderly parent and
confusion over the language in the CalPERS paperwork resulted in Ms, Lombella
Adams losing $701.35 per month. She relied on this amount over the life of her
retirement. Ms. Lombella Adams request that she is allowed to purchase said service
credit

CalPERS Should Allow Ms. Lombella Adams to Make the Service
Credit Purchase Pursuant to Government Code Section 20160.

The board may, in its discretion and upon any terms it deems just, correct the errors
or omissions of any active or retired member « If ... the error or omission was the
result of mistake, inadvertence, surprise, or excusable neglect, as each of those
terms is used in Section 473 of the Code of Civil Procedure, (Cal. Gov. Code § 20160
(@)(2))

Section 473 is remedial and is to be liberally construed as to dispose of cases under
substantial merits, and to give a party claiming in good faith to have subsisting cause
of action or substantial defense thereto an opportunity to present it. (Slackv. Murray
(1959) 175 Cal. App. 2d 558 [346 P2d 826])

Mistake of Fact

Mistake of fact is when a person understands facts to be other than they are. (Hodge
Sheet Metal products v. Palm Springs Riviera Hotel (1961) 189 Cal. App. 2d 653 [11
Cal. Rptr 453].) Ms. Lombella Adams received the long awaited Cost Package nearly
two years after submitting her fnitial Request to CalPERS, Was getting confused in
legal language of a 15-page long document a “mistake anyone could have made?”
(Zamora v. Clayborn Contracting Group, Inc. (2002) 28 Cal4th 249, 258 [121
CalRptr.2d 187]; See also Garcia v, Hejmadi (1997) 58 Cal App.4th 674, 682 [68
Cal.Rptr.2d.228).) The answer is in the affirmative. At the time of retirement in 2011,
Ms. Lombella Adams was probably informed about the deadlines applicable to
CalPERS pension. By the time CalPERS actually delivered the Cost Package to her
almost two years later - all that information was forgotten. Additionally, she had an
elderly parent to take care of, :

Surprise

“Surprise” is some condition or situation, in which a party to a cause is unexpectedly
placed, to this injury, without any default or negligence of his own, which ord

prudence could not have guarded against, (Porter v. Anderson (1910) 14 Cal. App. 716
[113 P 345]; See also McGuire v. Drew (1890) 83 Cal. 225 [23 P 312]: “The terms

‘accident’ and ‘surprise,’ although not stricty synonymous, in legal practice have
substantially the same meaning”..)) .
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Following her retirement in 2011, Ms, Lombella Adams inquired several times
as to the expected arrival date of the Cost Package. She was eventually told that
CalPERS cannot provide her with any estimated dates due to implementation of a
new computer system. Through no fault of her own, the long awaited package
arrived when Ms. Lombella Adams was out of town. She filled out paperwork to the
best of her ability as the time and rushed out of town to take care of her elderly
parent. By the time she was able to address the service credit purchase, she was told
it was too late.

CONCLUSION

Equity will relieve plaintiff from a difficult situation into which she has been inveigled
by defendant’s unconscionable conduct, who, in so dealing, acquired unfair
advantage. (Bernath v. Wilson (1957) 149 Cal. App. 2d 831 [309 P 2d 87]) The law
looks with disfavor upon a party who, regardless of the merits of the case, tends to
take advantage of the mistake, surprise, inadvertence, or neglect of his adversary.
(Pearson v. Continental Airlines (1970) 11 Cal. App. 3d 613 [89 Cal. Rptr. 853)) The
court’s decision to allow relief under Section 473 is “guided and controlled in its
exercise by fixed legal principles ... to be exercised in conformity with the spirit of the
law and in a manner to subserve and not to impede or defeat the ends of substantia)
justice."” (People v. N. River Ins. Co,, supra, 200 Cal. App. 4th at p. 723.)

Ms. Lombella Adams, in making her decision to retire, relied on the ability to
purchase additional service credit, The purchase was compromised by CalPERS’
inability to process the initial paperwork within a reasonable period of time and by
misinforming Ms. Lombella Adams about the process. Thus, CalPERS must allow her
to purchase SPM equal to four (4) years of service credit. '

sufficient to provide her with the retirement benefits to which she is entitled and
deserves, and that she is not be required to seek Court interaction in order to
accomplish this. Most importantly, by allowing her to make this purchase, there will
be no harm to CalPERS or its members. :

Sincerely,

LAW OFFICE OF IWN

Jeffrey D. Fultor}

Enclosures
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