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Filed OAI-(

MATHEW G. JACOBS, GENERAL COUNSEL
WESLEY E. KENNEDY, SENIOR STAFF ATTORNEY. SBN 99369
CALIFORNIA PUBLIC EMPLOYEES' RETIREMENT SYSTEM

Lincoln Plaza North, 400 "Q" Street, Sacramento, CA 95814
P.O. Box 942707, Sacramento, CA 94229-2707
Telephone: (916)795-0725
Facsimile: (916)795-3659

Attorneys for California Public Employees'
Retirement System (CalPERS)

BOARD OF ADMINISTRATION

CALIFORNIA PUBLIC EMPLOYEES' RETIREMENT SYSTEM

In the Matter of the Calculation of Final
Compensation

RICHARD LEWIS,

Respondent.

CASE NO. 2014-0256

OAH NO. 22014040945

CALPERS' REQUEST FOR

OFFICIAL NOTICE

(Gov. Code §11515)

and

CITY OF SAN BERNARDINO,

Respondent.

EXHIBIT

TO THE COURT AND ALL COUNSEL AND PARTIES OF RECORD:

The Board of Administration of the California Public Employees' Retirement

System, California Public Employees' Retirement System, in their official capacity,

(collectively "CalPERS") hereby requests Official Notice pursuant to Government Code

section 11515 and Evidence Code sections 452 and 453, of the following material

which constitute official acts, publications, and official records created and/or

maintained by of the California Public Employees' Retirement System ("CalPERS") in

the performance of its duties and functions. True and correct copies of the documents

CALPERS' SUPPLEMENTAL REQUEST FOR OFFICIAL NOTICE (Gov. Code § 11515)
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are submitted as Exhibits in the above-captioned matter and have previously

addressed at the hearing and discussed in the closing brief of CalPERS filed and

served concurrently herewith. The documents and portions thereof are relevant to

Indicate the criteria for acting pay and publicly available pay schedules. Complete

copies are referenced below by hyper-link, however, for convenience pertinent

excerpts of RON Exhibit "B" and "C are attached here to.

1. The Board seeks official notice of the following materials:

1. Board of Administration CalPERS Decision Adopting as its

Final Decision, the Proposed Decision in In re the Matter of Randy Adams

(OAH 2012030095) (Exh. A)

http://www.calpers.ca.gov/index.jsp?bc=/about/committee-meetings

/archives/full-201503.xml^

http://www.calpers.ca.gov/eip-docs/about/committee-meetings/agendas

/full/201503/item09a-attacha.pdf

2. San Bemardino City Charter. (Exh. B)

http://\A/ww.cLsan-bereemardino.ca.us/civicax/fllebank/blobdioad.aspx

?blobid=2375

3. Civil Service Rules and Regulations For the Classified Service of City

of San Bernardino. (Exh. C.)

http://www.ci.san-bernardino.ca.us/civicax/filebank/blobdload.aspx?bloid=

16677

4. Management MOD - (Exh. D.)

http://www.ci.san-bemardino.ca, us/civicax/filebank/blobdioad. Aspx

' inreAdams is currently pending before the Board for designation as a "precedential decision."
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?BloblD=13972]

II. Grounds for Official Notice

Exhibit 15 and 16 consist of records of an administrative board and a record of a

judicial proceeding, respectively. They are not subject to reasonable dispute and are

relevant to the proceedings before this court. The Court can take official notice of

official acts and files of any state administrative agency. {Fowler v. Howell (1996)

42 Cal.App.4th 1746,1750; Hogen v. Valley Hospital {^983) 147 Cal.App.3d 119,

125, "records and files of an administrative board are properly subject to judicial

notice," Carleton v. Torrosa (1993) 14 Cal.App.4^ 745,753, fn. 1, handbook published

public agency, Evidence Code, § 452(c); See also, Evid. Code, § 1280.) Courts may

also take official notice of facts not reasonably subject to dispute as well as those facts

capable of immediate and accurate determination by resort to sources of reasonably

indisputable accuracy. (Evid. Code § 452(g),(h).) The materials subject to the Board's

Request for Official Notice constitute publications, records maintained by, and official

acts of a public agency and facts not reasonably subject to dispute under Evidence

Code section 452. A request for official notice of an unpublished decision is properly

granted as evidence of the Board's administrative interpretation of governing statutes.

(See, Cityof Oakland v. Public Employees' Retirement System (2002) 95 Cal. App. 4th

29,57; Styne v. Stevens (2001) 26 Cai. 4th 42, 53, footnote 4.) Further, the existence

and genuineness of the materials, as well as their significance, constitutes facts that

are of common knowledge not reasonably subject to dispute under Evidence Code

section 452, subdivision (g).

Gov't Code §1425.60; http://www.calpers.ca.gov/index.jsp?bc=/about/leg-reg-statutes/board-
decisions/res-precedential-bd>dec.xml.)
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Evidence Code section 453 mandates that the court take official notice of any

matters specified in section 452 ifa party requests it, and (a) sufficient notice is given

to the adverse party; and (b) sufficient information has been furnished to the court to

take official notice.

III. Conclusion

Based on the above and the Declaration of Wesley E. Kennedy, filed and

served herewith, the Board requests that the court take official notice of the document

described above.

Dated: June 1,2015

BOARD OF ADMINISTRATION, CALIFORNIA
PUBLIC EMPLOYEES' RETIREMENT SYSTEM

WESLEYfErKENNEDY,
Senior Sraff Attorney
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DECLARATION OF WESLEY E. KENNEDY

I, WESLEY KENNEDY. DECLARE:

1. I am an attorney at law, duly licensed to practice law before all the courts

of the State of California. I am a Senior Staff Attorney for the California Public

Employees' Retirement System, and am one of the attorneys of record in the above-

captioned case. If called upon to testify as a witness, I could and would testify

competently, of my own personal knowledge, as to the matters stated in this

declaration.

2. Submitted with this Declaration, CalPERS Exhibits A through C are true

and correct copies of the documents identified and described in CalPERS Request for

Official Notice, to which this declaration Is a part.

I declare under penalty of perjury under the laws of the State of California that

the foregoing is true and correct, and was executed on June 1, 2015, In Sacramento

California.

WESLEYiE^KENNEDY?^enior Staff>tt6mey
CALIFORNIA PUBLIC EMPLOY!
RETIREMENT SYSTEM

CALPERS' SUPPLEMENTAL REQUEST FOR OFFICIAL NOTICE (Gov. Code § 11515)
In Re the Matter of Richard LewisI
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BOARD OF ADMINISTRATION
CALIFORNIA PUBLIC EMPLOYEES' RETIREMENT SYSTEM

In the Matter of the Calculation of the
Final Compensation ot

RANDY G.ADAMS,

Applicant/Respondent,

and

CITY OF BELL,

Public Entity/Respondent.

CASE NO. 2011-0788
OAH NO, 2012030095

DECISION

RESOLVED, that the Board of Administration of the Califomla Public

Employees' Retirement System hereby adopts as its own Decision theProposed

Decision dated October 4.2012, concerning the appeal of Randy G. Adams;

RESOLVED FURTHERthat this Board Decisionshall be effective 30 days following

mailing of the Decision.

I hereby certify that on December12,2012, the Board ofAdministration,

Califomla Public Employees' Retirement System, made and adopted the foregoing

Resolution, and Icertify further that the attachedcopyofthe Administrative Law

Judge's Proposed Decision is a truecopy ofthe Decision adopted bysaid Board of

Administration in said matter.

BOARD OF ADMINISTRATION, CALIFORNIA
PUBLIC EMPLOYEES' RETIREMENT SYSTEM
ANNESTAUSBOLL
CHIEF EXECUTIVE OFFICER

Dated; DEC 1 7 2DI2 BY
DONNA RAMEL LUM
DeputyExecutive Officer
Customer Services and Support
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BOARD OF ADMINISTRATION
PUBLIC EMPLOYEES' RETIREMENT SYSTEM

STATE OF CAUFORNIA

In the Matter of the Calculatioii of the Final
Compensation of:

RANDY G.ADAMS,

AppUcanl^espondent,

and

CITY OF BELL,

PublicEntity/Respondent.

Agen<^Case No. 2011-0788

OAH No. 2012030095

PROPOSED DECISION

James Ahler, Administrative Law Judge, Office ofAdministrative Hearings, State of
California, heard thismatter onSeptember 19and20,2012, in Orange, California.

Gregg McLean Adam, Attorney at Law, represented Applicant/Respondent Randy G.
Adams, whowaspresentthroughout theadministrative proceeding.

BeU.

Stephen R.Onstot, Attorney at Law, represented PublicEntity/Respondent Cityof

Wesley £. Kennedy, SeniorStaffCbunsel, r^resented Petitioner Marion Montez,
Assist Division Chle^ Customer Account Services Division, California Public
Employees' Retirement System,State of California.

The matter was submitted on September28,2012.

PRELIMINARY STATEMENT

Randy G.Adams enjoyed a long career In law enforcement. Heserved for many
years asChiefof Police for theCity ofSimi Valley and asChiefof Police for theCity of
Glendale. OnJuly27,2009, hebegan serving as theChiefof Police for theQty of Bell.

CAUFOHNIA PUBLIC EUPUOYSS*
1 RETmetEHTSySTQI

PlLj3^ /n7 i?P I I,
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Mr.Adams' last paidday of employment mlh the Cityof Bellwas July 31,2010. During
his employmentwith the City ofBell, Mr. Adams earned"$17,577.00 per pay period"
($457,002.00 per year).

In December2010, Mr. Adamsapplied to CalPERSfor a service retirement based
upon his many years ofcredited service. Mr.Adams contends that his service retirement
allowance should be calculated on earningsreported to CalPERSby the City of Bell.

The Oty of Bell and CalPERS agree that Mr. Adams is entitled to a service
retirement, but they assert that his retirement allowance shouldnot be calculatedupon
earningsfromthe City of Bellbecausethoseearningswere not madepursuant to a publicly
available payschedule. In response, Mr.Adams claimsthatpaymentfor his serviceswas
made pursuant to a legalemployment agreement thatwasavailable to the publia

Mr.Adams did not estabHsh by a preponderance of the evidence that his earnings
fromthe Cityof Bellwere madepursuant to a publicly available pay schedule. CalPERS
correctly determined that Mr.Adams' earnings from the Gty of Belldid not constitute
"compensation eamable" underthe Public Employee Retirement Law. CalPERS correctly
concluded that Mr. Adams' service retirement allowanceshould be based on his earnings
fromthe CityofGlendaleandshouldinclude his yearof servicewith the City of Bell.

FACTUAL FINDINGS

BackgroundInformation

1. TheCalifornia PublicEmployees Retirement System (CalPERS) manages
pension and h^th benefits forpublic employees, retirees, and their families. Retirement
benefits areprovided under defined benefitplans. A member'scontribution is determined by
applying a fixedpercentageto the member'scompensation. A publicagen^r's contribution
is determined by applyinga contribution rate to theagency's payroll. Usingcertainactuarial
assumptions, theBoard of Administration setsemployer contribution rateson an annual
basis.

2. A member's serviceretirement allowance Iscalculatedby applyinga
percentage figutu, baseduponthe member's ageon thedateofhis or her retirement, to the
member's yearsofcreditedserviceand themember's"final compensation." CalPERS may
review earnings reported by an employer toensurethat only those itemsallowed underthe
Public Employee Retirement Law(PERL) are included as "finalcompensation" for purposes
ofcalculating a retirement allowance.

3. Randy G. Adams (Mr.Adams or Applicant) wasemployed by theCityof
Glendale as ChiefofPolice from January 31,2003, throu^ July 10,2009. Mr. Adams'
"compensation eamable" during that employment was$19,574.61 per month($234,89532
per year).

Attachment H 
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Mr. Adams submitted an applicationto CalPERSfor a service retirement that was
dated May 15,2009, with an e^B(^ve date ofJuly 11,2009. He briefly retired after filing
that application.

4. OnJuly 27,2009, Mr. Adams submitted an application to CalPERSfor
reinstatement from retirement b^use he began employment as ChiefofPolice with the Oty
of Bell. CalPERS approved and processed that application on September 17,2009, with an
efrectivedate of reinstatement backdated to July 27,2009.

5. The Oty ofBell is a public agency that contracted with CalPERS for the
provision of retirement benefits to eligibleemployeesunder PERL.

6. Negotiations concerning Mr.Adams' employment with the Dty of Bell began
Inearnest in April 2009, shortly before Mr. Adams retired from employment with the City of
Glendale. The negotiations resulted in the sigm'ng ofan Agreement for Employment dat^
May 29,2009.^ Robert A.Rizzo (CAO Rizzo), ChiefAdministrative Ofricer, City ofBell,
signed the agreementon behalfof the Cityof Bell. SomeCity Councilmemberswereaware
ofCAO Rizzo's decision to hire Mr. Adams as Chiefof Police.

Payment to Mr.AdamsundertheMay29,2009, employment agreement wasnot
made pursuant to a publicly available payschedule. Mr. Adams'employment agreement and
thepersonnel action reportrelated to Us employment werenot readily available forpublic
review. Theemployment agreement wasultimately made available by theCityof Bell in
response toa formal publicrecords request

The May 29,2009, employment agreement was for an unspecified term, with Mr.
Adams' employment as Chiefof Police to commence on July 27,2009. Under the
agreement, Mr. Adams' *1)asic salary" was "$17,577.00 per pay period."^ Uie agreement
statedthat Mr. Adams' basic salarycould be adjusted "by the CAO, in his sole discretion...
in an amountcommensuratewith Employee's performance."

TheCityof Bell's CityCoundl didnot approve or ratify the May29,2009,
employment agreement.

' Inaddition to the May 29,2009, employntent agreement, two other signed
employment agreements were produced that contained different contract dates, called forthe
provision of different services, andrequired separate payments that, whenadded together,
totaled $17,577 perpayperiod. These contracts were drafted andsigned afterMr.Adams
began employment wl^the City ofBell, and they did not constitute the employment
agreement underwhichMr. Adamswas employed.

^ The term "pay period" was not defined, but common usage established that a
"pay period"was every two weeks. Mr. Adams basicpay was $457,002per year.

Attachment H 
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TheCityofBell Scandal

7. InJuly2010, twoLos Angeles Times reporters wrotean article thatclaimed
that City of Bell ofildals werereceiving salaries thatwereamong the highest in thenation.
These andotherarticles led to widespread criticism anda demand thatcertain Qty of Bell
officials resign. Mr. Adams* hiring andhis earnings becamea focus of concern.

8. OnJuly 23,2010, Mr.Adams received a tel^lmne call advisinghimthat the
Gty Coundl haddecided in a closed session to announce thatMr.Adams* hadresigned as
Chiefof Police. Mr.Adamsdeniedresigning firom employment and offeredto meetwith
Cityof Bellattorneys to discuss hisseparation. OnAugust 20,2010, Mr.Adams learned that
the Gty of Bell had not direct deposit^ his paycheck for the period August 12,2010,
through August 14,2010.^

TheApplicationfor a ServiceRetirement

9. Mr. Adamssubmitted an application fora CalPERS service retirement dated
December 5,2010. Mr.Adamsrepresented thathishighest final compensation was thelast
12months of bisemployment with theCity of Bell. Herepresented thathislastday on the
City ofBellpayroll wasJuly31,2010, noting thathisemployment was^terminated by
fiuluie topayon8-20-10.** Mr. Adams requested that hisservice retirement allowance be
calculated using hiscompensation with theCity of Bell In theamount of $38,083.50 per
month.

CalPERS'Responseto theApplication

10. Following the receipt of Mr. Adams* application, CalPERS reviewed what the
Qty ofBell rqmrted It hadpaidto Mr.Adams. CalPERS concluded thatMr. Adams*
earnings werenot**compensation eamable** underPERL because thoseearnings werenotset
forth Inpublicly available payschedules. CalPERS determined thatMr.Adams* eanungs
with theQty of Glendale, another covered public agency, hadbeenset forth in publicly
available paysdiedules. CalPERS determined thatMr. Adams* highest average 12
consecutive months of comj^nsation with theQty of Glendale was$19,574.61 per month
($234,89532 peryear); CalPERS used the City ofGlendale earnings tocalculate Mr.
Adams* service retirement allowance.

11. By letter datedDecember 17,2010, CalPERS advisedMr. Adamsthat the
Office ofAudit Services (OAS) completed a review of theQty of Bell's payroll reporting
andmember enrollment processes; thattheOAS review noted thatthe Office of theAttorney
General hadfileda dvil actionagainstvarious persons, including Mr. Adams; that the
resolution of thecivilactionmight result in an adjustment of Mr.Adams* "compensation

^ This Factual Findings simply provides context. It isdrawn from the Claim in
an Action for Moneyand Damages thatwas filed on Mr.Adams* behalf with theCityof Bell
on February 1,2011.
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eamable**; and that "CalPERS* calculation of retirement benefits will take into account only
compensation paid that Itdetermines was proper and authorized, pursuant toproperly
approved and publicly available valid contracts entered intoprior to2005, orpursuant to
publicly available schedules thatcan besubstantiated as meeting thedefinition of
compensatfon eamable** pendingresolution of thecivilaction. The letter stated that
CalPERS woulduse compensation from the Cityof Glendaleto calculate Mr.Adams*
retirement allowance. The letter notified Mr.Adamsof his appealrights.

IZ By letter datedFebruary 15,2011, Mr.Adamstimely appealed from
CalPERS* determinations and requested an administrative hearing.

13. On July 12,2012, PetitionerMarionMontez,CalPERS' Assistant Division
Chie^Customer Account Services Division, signed theStatement of Issuesgivingrise to diis
administrative proceeding.

Mr,Adams*EmploymentHistory

14. After workingbrieflyfor the LosAngeles CountySchools,Mr. Adamsbegan
his lawenforcement career in July 1972with the Cityof Buenaventura PoliceDepartment.
Heworked therefor 23 years,risingto theranksof Lieutenant andservingon the Command
Staff. Mr.Adams met Pier'Angela Spaccia (Ms. Spaccia) duringhis employment withthe
City of Ventura. Mr. Adams was employedas Chiefof Police by the City of Simi Valley
fromSeptember1995 throughJanuary2003. Mr. Adamswas employedas Chiefof Police
by the CityofGlendale fromJanuary2003 through July 2009. Mr. Adamswas employed as
ChiefofPolice by the City ofBell from July 2009 through July 2010.^

Mr. Adams was credited with 38.562 years of credited CalPERS service as a result of
hispublic employment

TheNegotiations with the City ofBell

15. Mr.Adamsmet Ms.Spacciain 1980when both of themwereemployed by the
Qty ofSanBuenaventura. Ms.Spaccia leftthatemployment around 1990. Shedidnotkeep
in close contact with Mr. Adams after that.

In 2003, Ms.Spacciabeganworking full timefor the Cityof Bell as an assistant to
CAO Rizzo. lireCity ofBell employed several persons, including CAO Rizzo, Ms. Spacda,
and the (then) Chief of Police, pursuant to writtenemployment agreements.

* According tobenefit calculations provided bya CalPERS* actuary, Mr. Adams
was credited with 1.015 years ofservice with the City of Bell, 6.440 years ofservice with the
Cityof Glendale, 7.406yearsof servicewiththe Cityof Simi Valley, 23.181 yearsof service
with the City ofSan Buenaventura, end 0.52 years of service with the Los Angeles County
Schools, totaling 38J562 years of CalPERS service.
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Before 2009, Ms.Spacda learned thatMr.Adams was beingconsidered fora law
enforcement position in Orange County. SheknewMr.Adams hadservedas the Chiefof
Police fortheCityofSimiValley andwas theChiefofPolice fortheCityof Glendale. Ms.
Spacda told CAO Rizzo that sheknew Mr. Adams personally and she^ke very highly of
him. Mr. Adams didnotget theposition inGrange County and remained employed as the
City of Glendale*s Chiefof Police

About a year later, sometime In 2009, CAO Rizzo aimounced, **We need a chief firom
outside." CAO Rizzo asl^ Ms. Spacda about Mr. Adams. Ms. Spacda said Mr. Adams
enjoyed an impeccable reputation. CAORizzo asked Ms.Spacda to makearrangements to
meet withMr.Adams. Ms.Spacda agreed andmadethearrangements.

Ms.Spacda contacted Mr. Adamsat hisoffice in Glendale. She arranged for a series
of meetings between Mr. Adams, CAO Rizzo, several City ofBell employees, and several
City Coundl members. Ms. Spacda attended some meetings and typ^certain documents
related to Mr. Adams* employment, but she was not involved direi^y in the negotiations that
resulted in Mr. Adams becoming employedas the City of Bell's Chief of Police.

16. A reviewof the emails between Ms. Spacda and Mr. Adams highlightthe
negotiations that tookplace. Some emailsdemonstrate a consdous efifort to shield salaries
paid to certain City ofBell employees, induding Mr. Adams, from public view.^

On April 14,2009, Mr. Adams sent Ms.Spacda an email. An attachment to the
email was addressed to CAO Rizzo. In the attachment, Mr. Adams thanked CAO Rizzo for
theemployment opportunity; he stated thathis PERS compensation was projected to be
$270,000 per year;that theChiefof Police for theGty ofBellmade$160,000to$190,000
peryear; andthatbe wasrequesting a starting salary ofS370,000 peryear "plusthe deferred
compensation package we have discussed." Mr; Adams wrote, "Thebigdiffierence, and I
certainly value tUs, is thatwhatI earnin this position willbe *persalbe.*" Mr.Adams
mentioned a deferred compensation planof $69,000 peryear,"mostofwhichis 'persalbe.'"
Mr. Adams requested that theCityof Bell pay employee costsforhisCalPERS retirement
and provide him and his dependents with lifetime medical, dental and vision insurance. The
attachment suggested thatemployment commence onSeptember 1,2009, and that it be
renewable yearly, subject to 30 daysnotice of termination by eitherparty.

OnApril 14,2009,Ms. Spacda sentMr. Adams an email thatstated: "Bytheway..
afterour morning meetingtomorrow Bob [CAO Rizzo] wouldlikeus to go to the Starbuck's
tomeet withthePOA President and Vice-President... thenwewillgo get [City Councilman
M] and have lunch.. . hope that will woric."

^ Ms. Spacda, who served asthe City ofBell's Assistant Chief Administrative
Officer at the time, was responsible for typing employment agreements for certainQty of
Bellmanagement employees including CAORizzo, herself, Chiefsof Policeand Directors.
The taskwasnot assigned to derical staff. The assignment of thisseemingly routinechore
to Ms. Spacda helped keepthesalaries confidential.
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On April 15,2009, Mr. Adamssent Ms.Spacciaan email. He ended the email as
follows: "1 amlooking forward toseeing you andtaking allofBell's money?! Okay... just
ashareofitir

OnApril16,2009,Ms, Spacdasentanemail to Mr. Adams thatleqionded to the
attachment to CAO Rizzo. The email stated:

LOL.. . well you can takeyourshareof thepie... just
like uslll We will all get fat together... Bobhas an
expression he likes to use on occasion...

Pig^get Fat... Hogsget slaughtered!!!!! So long as
we're not Hogs... all is well!

Have a nice night... see you tomorrow....

OnApril22,2009, Mr.Adams sentMs.Spacda an email, thanking her "for helpii^
me with the amadng opportunity." Adraft memorandum ofunderstanding was attach^ that
stated that the City ofBell was aware that Mr. Adams had suffered several injuries that
prevented him from heavylifting; that the injurieswere the resultof industrial inddents
occurring during1^.Ad^' employment at Buenaventura, Simi Valley, and Glendale; that
"theCity ofBell recognizes thatMr.Adams qualifies for, andwill be filing for, a medical
disability retirement"; andthatthe**City of Bellagrees to support his retirement andagrees
thata service/medical retirement is justified and appropriate."

On April 23,2009, Ms. Spacda advisedMr.Adams that several documentsneeded to
be prepared induding an employment contract, an Independent contractor(consultant) letter,
a medical retirement acceptance letter,anda vehide IndemniScatlon letter. Ms.Spacda
wrote: "As you mighthave surmisedalreacly, thereare veryspedfic reasonswhy it would
not allbe addressed as one all-encompassing contract, but 1want to meet and be sure that
youarecomfortahle with it" The plan to have theagreements ^read amongstseveral
documents, rather than having themset forthIn a single document demonstrated a desireto
maintain secrecyaboutthedetailsof Mr.Adams' employment agreement

Ms.Spacda attacheda proposedemployment agreementto an email dated May14,
2009, that stated: "Take a look anri call me when you have a few minutes... no rush."

Byemaildated May27,2009, Mr.Adamsreturned the contract to whichhe hadmade
several changes. In that email, Mr.Adamsrepresented that bis legal advisor informed him
that a genera] law dty must have a contract signed by the mayor of that dty on behalfof the
dty coundl, unlessan enablingdocument authorized the ChiefAdministrative Offtcerto act
for theCityCoundl. According to the email, "I told [thelegaladvisor] that was the caseand
thatBob[CAORizzo] was in total control in the Cityof Bell. Hesaid thatwasgreat,but
fhelsI should have a copy of the agreementthat gives Bob that authority as an attachmentto
my contract" The email asked Ms.Spacda whether "we should make the Worker's Comp
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lettera separatematterofunderstanding that wejust signand keep separate?* Mr. Adams*
comment aboutneedto have theworker's compensation letter separatesignifiedhis desireto
keepcertain detailsof his employment agreement confidential.

ByemaildatedMay27,2009, Ms.Spacda statedthat the revisions Mr.Adams
proposed !*were finewith the following exceptions:... 2) Do not include the last sentence
you added inSecdon 5.^ We have crafted our Agreements carefully sowe do not draw
attention to our pay. The wordPayPeriod is usedandnotdefined in order to protectyou
from someone taking the time to add up your salary.** The email also stated that itwas a
shame Mr.Adams' legaladvisor was **so unwilling to recognize whatyou (I think)already
have. Wehavepainstakingly andcarefiilly, andwithattorney assistance made sureof what
authority Bobhasvs. what theGty Coundl has. So, foryourattorney'sinformation. Bob
hastheproperauthority to enterinto a contract withyou,and we are not interested in
educating himon how we did that If youwouldlike to meet sqiarately or discusson the
phtme we can do that"

Ms.Spacda's comments demonstrated thatcertain Cityof Bell officialsdidnotwant
attention drawn to their pay; that employment agreements were carefiillydrafted to prevent
theeasycomputation ofsalaries; and thatCAO Rizzo did not want to provide Mr.Adams'
legaladvisorwith any writtendocuments concerning his purportedauthority to contracton
behalfof the City ofBell. Ms.Spacda's testimony that the draftingof the employment
agreement was not intended to hide Mr.Adams' sdary from the public and that It was
drafted in the fashion it was merely to keepthesalary from an Individual whosoughtthe
position ofChiefof Policedid not makea greatdealof sense.

17. The May29,2009, agreement thatMr.Adams and CAO Rizzo signedwasnot
prepared by or provided to Edward W. Lee(Attorney Lee),an attorney withBest,Best&
Krieger, who served as the Qty Attorney for the Qty of^U.

OnFriday July 10,2009, Attorney Leesentanemailto CAORizzothatasked: "Is
there a contract you need meto wofic on for theChiefandwill thisbe on theupcoming
Council agenda?*

On Sunday,July 12,2009, CAO Rizzo provided an emailresponse to the questions
posed byAttorney Leeconcerning the"Police ChiefContract" as follows:

The contract has been prepared andsigned...
Remember the City Council by resolution gave me the
authorization to execute any and all contractsand
agreements on their behalf. There is no needfor the
council to discuss It, unless they want to discuss my
termination and severance packagefirst....

^ Section 5 of the written employment agreement provided, inpart, "Employee
shallbe paid (hereinafterthe "Basic Salary")SI7,577.00per pay period."
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Theseemail exchangeswere significant: theyestablished that the Oty Attorney was
unaware thatMr.Adams' employment contract hadbeenprepared and signed; further, the
exr^ange implies thattheCityAttorney wasunaware or hadforgotten thatthere wasno
'hieedforthe council to discuss" the employment agreement; finally, CAO Rlzzothreatened
to resign fromemployment If therewas a discussion aboutthe agreement. CAO Rlzzo's
emailunderscored his purported belief thatcity council approval of Mr.Adams' employment
agreement was unnecessary.

On Monday, July 13,2009, CAO Rlzzo expanded his responsein an email to
AttorneyLee that stated in part:

Ed

I have never been asked by the city Councilto show,
review,discuss,or anythingelse withanyother
Department head contracts sincetheCharter became
effective, here is the list.

1. Spacda
2. Lourdes

3. Eric
4. Luis Ramirez

5. Aimette Pertez

6. The two Chiefs before Andy Probst
7. Andy Probst
8 The three DeputyChiefs
9. Assistant Chief Chevez
10. The last threecaptains, and
11. The last four lieutenants' contracts

ra---ra

Ed- with our 15years of working together and theCity
of Bell's continuing with you at BBK pest. Best &
Krieger] just because olf our relationship. Iwish you
would haye told [City Councilman M] you would look
intoit andget backwithhim; (hen discuss it withme so 1
could havewarned youpriorto yourmaking suggestions
whichwere nothingmorethan youfoiling into a political
trapandnowmaking meplace myjobon the line
because of Internal politics.

m.-ra
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your pal,

Bob

OtherEnqtlaymentDocuments

18. Two other agreements related to Mr. Adams* employment with the City of
Bellwereproduced ibliowingthe publicrecords request. The first, an employment
agreement datedApril 28,2009, claimedto empl(^ Mr. Adamsas **Special Police Counsel
to CAO" commendngJuly 27,2009, at a basicsalary of $9,844.68 per pay period. The
second, an employmentagreement datedApril28,2009, claimed to employMr. Adamsas
**ChiefofPolice** commencing July27,2009,at a basic salaryof $4,692.31 per payperiod.

19. Thesetwoagreements werenot mentioned In theemailexchanges between
Ms. Spacdaand Mr.Adams. Ms.Spaccia testified thatshe didnot prepare theagreements
andhadno knowledge about them. This testimony was credible.

20. Rebecca Valdez, the City Clerkfor theCity of Bell,certifiedthat the two
agreements lefenedtoin Factual Finding 18were true andcorrect copies ofemployments
agreements **in file in the official records of theCityof Bell,California.** However, the
certification was not accurate. Ms. Valdeztestified Inthis proceedingthat theagreements
containing the certifications were not maintained Inany file for whichshe was responsible
andthat thosedocuments were provided to her by CAORlzzo.

21. Mr.Adams* employment agreement andthe personnel actionreportrelated to
hisemployment as Chiefof Policewerenot available for public reviewwithouta public
records request or someotherdemand, suchas a subpoena, firstbeingfiledwith theCity of
Bell.

It took the Qty of Bell staffabout three weeksand a review by counsel before Mr.
Adams* employment agreements were produced in re^nse to the public recordsrequest. It
was not est^lished that the personnel action report related to Mr. Adams* employment,
which was mruntained in a confidential personnel file, was provided in response to a pubUc
records request, although It may have b^n.

TheAbsence ofPubUdyAvailablePaySchedules and CityCouncilApproval

22. The Cityof Bellhad no payschedule thatset fortha salaryor salaryrange for
Chiefof Policethat was In efiectwhen Mr.Adams signed the employment agreement

Margaret Junker (Ms.Junker), a ChiefAuditorwith CalPERS,was Inchargeof the
^10 CalPERSaudit of the Dty of Bell. That audit was, in part, initiated by the Los Angeles
Timesarticles, the City of Bell scandal,and the filingof the AttorneyGeneraPscivil action.
The audit went back 17 years.
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Ms. Junker testified thatseveral City of Bell police chiefs hadserved under written
employment agreements since 2006, including Mr. Adams. Inthe audit, CalPBRS requested
that the City ofBell provide evidence toestablish that payment to Mr. Adams wasmade
pursuant topublicly available pay schedules or that the employment agreement(s) was
af^roved byQty Q)uncilas required by law. Noevidence wasproduced to establish those
matters.^

23. Applicant'scounsel suggested, through Ms.Spacda's testimony and through
the introduction ofResolution No. 2006-42^ that CAO Rizzo possessed the legal authority to

^ It isirrelevant to the determination in this proceeding that CalPERS did not
adjust the retirement allowances of several policechiefe employed by the Qty ofBellwho
servedunderemploymentagreementsfor which therewas no publicpay scheduleor City
Councilapproval In a public meeting.

^ Resolution No. 2006-42 provided:

Whereas, the secondparagraph of Section519 of the
Ci^'sCharterallowstheBeU CityCouncil to authorize
by resolution the Qiief Administrativeofficer to bind the
City, with or withoutwrittenconsent, for the acquisition
of ... labor, services or other Items includedwithin the
budgetapprovedby the Qty Council;

Whereas, the Qty Council has determinedthat it is In the
interestof efficientadministration for the Qty to
authorize the Chief Administrative Officer to bind the

City with a writtencontractfor the acquisition oflaboror
serWces;

Now, therefore, the Qty Coundl of the City of Bell does
resolve as follows:

1. Pursuant to the secondparagraph of Section519 of
the Qty's Charger, the Bell City Councilhereby
authorizes theChi^Administrative Officer tobind
the Qty by written contractfor theacquisition of
laboror services Included withinthe budgetapproved
bytheBell dty Coundl.

ra...ra

3. The authoritygranted by this resolution shall not
apply to any written contractfor servicesrendered by
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enter into a binding employment agreementwith Mr. Adams on behalf of the City of Bell
becausethe iBgreemeht Involved *1he acquisitionof... labor, services or other Items
Includedv^thln the budgetapproved bytheCityCouncil.'* To supportthis argument,
^pHcant argued that the City Council adopted a five-year budgetplan on May2,2005, that
Included *Tolice Services." The PoliceServicesbudgetdid not set forth thesalary thatwas
to be paid to the Chief of Police.

CAORiazowas valid and bindinguponthe Cityof Bell, thatconclusion neednot be reached
in this proceeding. Even If it were determined that thecontract signed byCAO Rlzzo was
binding on theCity, thatdetermination would notbe theequivalent of public notice and
formal approval of theemployment agreement by theCityCoundl.

24. The fact that Mr. Adams metwith several City Council members (but never
more than twoat a time)before hesigned theemployment agreement did notestablish City
Council approval of Mr. Adams' employment contract.

26. Ms.Valdez, the City Clerk,testified that the City Coundl did not set Mr.
Adams' salary orapprove hisemployment agreement. Therewasnoevidence to the
contrary.

27. LourdesGarcia (Ms. Garcia), whowasemployed by the Cityof Bell as the
DirectorofAdministradve Services, testified that CAO Rlzzo directed her to prepare the
contracts indentified In Factual Finding 18. Ms.Garcia provided the unsigned agreements to
CAO Rizzo; she had no Idea whathappened to them afterthat

28. Ms. Valdez and Ms. Garcia testified that Mr. Adams' salary seemed to be
much greater than salaries previously paid topersons serving asCity of Bell police chiefo.

Ej^rt Testimot^

29. Kung-Pei Hwang (Mr. Hwang) is a Sem'or Pension Actuary with CalPERS.

Mr.Hwang determined that the total length of timeMr.Adams worked for CalPERS
agencies including the LosAngeles County Sdiools, theCity ofSanBuenaventura, theCity
ofSImi Valley, theCityof Glendale, and theCityof Bell, comprised Mr.Adams' 38362
years ofcredit^ CalPERS service.

Using earnings fromtheCityof Glendale as abasis for computation, Mr. Hwang
determined Uiat Mr. Adams's service retirementbenefit calculation(option 3) was
$22,347.94 per month ($258,175.28 peryear).

any person in the employof the Cityat a regular
salary....
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Usingearnings from the Cityof Bellas a basisfor computation, Mr. Hwang
determined thatMr.Adams service retirement benefit calculation (option 3) was$42,522.55
permonth ($510,270.60 peryear).

Mr. Hwang's testimony had no relevance to theissueof whethertherewaspayment
under a publicly available pay schedule. It showed, however, thatdramatically Increasing
the amountofa public employee's salaryIn the lastyear ofemploymentwill have a
significant impact In Mr. Adams' case,using his earnings with the City ofBelt as a basis
for calculafinga service retirement almost would haVe doubled the amount ofhis service
retirement allov^ce andItwould have resulted in anunfunded liability having a present
valueof$3,182,706, according to Mr. Hwang.

30. Tenance Rodgers (Mr. Rodgeis) Is a CalPERSStaffServices Managerwith
CalPERS'Compensation Reviewunit He and bis staff are involvedIn determining a
member's"compensationearnable." Mr.Rodgeis testified that in order for a member's
earnings fiom a publicagency to constitute "compensation earnable,"the earningsmustbe
paidby thepublicentity underpublicly available payschedules. Mr. Rodgerstestified that
California Codeof Regulations, title2, section570.5,becameoperativeon August10,2011.

California Code ofRegulations, Title2, Section570J

31. California Codeof Regulations, title 2, section570.5provides:

(a) For purposesof determining the amount of
"compmisation earnable"... payrateshall be limitedto
theaihount listedon a payschedule thatmeetsall of the
following requirements:

(1) Hasbeen dulyapproved andadoptedby the
employer's govemingbodyin accordance with
requirements of applicable publicmeetings laws;

(2) Identifiesthe positiontitle for everyemployee
position;

(3) Showsthepayrate for eachidentified position,
which may be stated as a single amountor as multiple
amounts within a range;

(4) Indicates the timebase, including,but not
limited to, whether the time base Is hourly,dally, bi
weekly,monthly,bi-monthly, or annually;

(5) Is postedat the officeof the employeror
immediately accessible and available for public review
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from theemployerduringnormal business hours or
postedon theemployer's intemetwebsite;

(6) Indicates an effective dateanddate of any
revisions;

(7) Is retainedby theemployerand availablefor
publicinspection for notless than five years; and

(8) Does not referenceanotherdocument in lieu
of disclosingthe payrate.

(b) Whenever an employer fails to meet the requirements
of subdivision(a) above, theBoard,in its sole discretion,
may determine an amount that will be considered to be
payrate, taking intoconsideration all information it
deemsrelevantincluding, butnot limited to, the
following:

(1) Documentsapproved by the emplc^r^s
governingbodyin accordance withrequirements of
publicmeetingslawsand maintained by the employer;

(2) Last payratelistedon a payschedulethat
conforms to therequirements of subdivision (a) with the
same employer for the position at issue;

(3) Last payratefor the member that is listedon a
pay schedule thatconformswith the requirements of
subdivision (a) with the sameemployer for a different
position;

(4) Lastpayrate for themember in a position that
was held by the memberand thatis listed on a pay
schedule that conforms with the requirements of
subdivision (a) ofa formerCalPERS employer.

3Z Section 570.5 was sponsoredby CalPERS and approved by the Ofihce of
Administrative Lawon July 11,2011. Theregulation becameeffectiveon August10,2011.

33. The Noticeof Proposed Regulatory Actionrelatedto section 5705 stated that
theregulation "will ensure consistency between CalPERS employersas well as enhance
disclosure and transparency of publicemployee compensation... This proposed regulatory
action

laborpoli^ or agreement *.."
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The Informative digestportionof thatnoticestatedin part:

Generally the law requires that a member's payrate be
shownon a publiclyavailable payschedule, thatspecial
compensation be limited to Items Included in a labor
policy or agreement, andthatall records establishing and
documentingpayrateand^edal compensation be
available forpublicscrutiny. Employers havenot
uniformly adheredto theserequirements....

TheArguments

34. Applicant argued thatCalFERS' theories evolved since thepublication of
CalPERS* deter^ation letter, whidi alleged only "over-reportln^; that the QtyofBell
never "over-reporteiT Mr. Ad^* salary; that the May 29,2009, employment agreement
wastheonlyagreement at issue in thismatter; thattheMay 29,2009, agreement constituted
a''publicly available pay schedule** under leg^ standards that existed when Mr. Adams filed
his application forretirement; thattheMay 29,2009, employment agreement was
'̂ voluntarily** produced following a public records actrequest; and thattheclaim of"spiking^
does not justify the retroactive application of the newly enact^ pay schedule regulation.

35. The Cityof Bellargued thatCAORizzo wasnotauthorized to enterintoan
employment agreement with Mr. Adams onbehalfof the City of Bell; thattheCity Council
for theGty of Bellneverapproved or ratified the May 29,2009, employment agreement;
thata Chiefof Policesalaryof$457,000 per yearwasnot included in the City ofBell's 2009
budget; thatthe May29,2009, employment agreement was notpublicly available; thatMr.
Adams remuneration from the Gty ofBellwas not"compensation eamable** for CalPERS
retirement purposes; and thatMr.Adams hadno right to claimanyretirement benefits from
hisarrangement withCAO Rizzobecause Mr.Adams was not a Gty ofBell employee.

36. CalPERSargued that "compensationeamable** means the "normal** monthly
rate of pay or basepayof themember paid incashtosimllariy situated members of thesame
group or dass of employment for services rendered ona full-time basisduring normal
wod^g hours; that payrates must be stable and predictable among all members ofagroup or
classandmustbe publiclynoticed; thatMr.Adams's payratewasnot "normaland he was
notpaid pursuant to a publicly available payschedule; thatpayment to Mr.Adams didnot
involve Gty Councilapproval at a publicmeeting following notice; that Caliform'a Codeof
Regulations, title 2, se^on 570.5 clarified exxsting law and did not impose new standards;
and that Mr. Adams* salary with the City ofBell Involved"final settlement pay** which is
excluded his earnings from "payrate** and "special compensation."

Factual Conclusions

37. Mr.Adamswas employed as Chiefof Policeby the City of Bell for
approximately one year. His earningsfrom the Cityof Bell were not paid pursuant to a
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publicly avail^le payschedule. His empioyment contraadid not constitutea publicly
availdjie pay schedule. Hisemployment contract was notapproved or ratified bythe City
Council andit wasnot readily available forpublic review. There wasa deliberate effort by
CAO Rizzo and others to conceal Mr. Adams' employment agreement and payrate.

CalPERS correctly determined thatpayment to Mr.Adams by the CityofBellwas
not '̂compensation earaable'* underPERLandthat Mr.Adamswas entitled to approximately
oneyearof credited service forhisservice vnththe City of Bell. GalPERS properly used h&.
Adams' hi^est earnings with the City of Glendale to compute the amount of Adams'
service retirement allowance.

LEGAL CONCLUSIONS

The ConstitutionalMandate

1. Article XVI, section 17 of the CaliforniaConstitution provides as follows:

The assetsof a publicpension or retirement systemare

proyidmg benefits to participants... anddefraying
reasonable expense of administering thesystem.

Administration ofthe Retirement Fund

2. The CalPERS retirement fimd was established as a trust, to be administered in
accordance with theprovisions of thePublic Employees Retirement Lawsolely forthe
benefit of thepartidpants. (Gov. Code, § 20170.) Management andcontrol of theretirement
system isvested in theBoard ofAdministration. (Gov. Code, § 20123). TheBoard of
Administration has the exclusive control of the admimstration and investment of the
retirement fund. (Gov. Code, § 20171.)

BurdenandStandard ofProof

3. GovernmentCode section 20128providesin part:

... [T]heboard may require a member... to provide
informationIt deems necessaryto determinethis system's
liability with respect to, andan individual's entitlement to,
benefits prescribed by fois part.

4. Applicant has the initial burden to establish that he was entitled to a CalPERS
service retirementand the amount of the retirementallowance. (Evid. Code, § 500; Evid.
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Code, § 550.)The standard of proof is a "preponderance ofthe evidence.** (Evid.Code,§
115.)'

5. OnceApplicant introduces primafade evidencesuffident to establishthat he
Isentitledto a service retirement In some amount, the burden shifts to CalPERS and theCity
of Bellto refute the evidence thatwas offeredor toexplainwhy no reply to the prima fade
evidence is necessary.

As explained in Sargent Fletcher, Jnc, v.AbleCorp. (2003) 110 Cal.App.4th 1658,
1667-1668;

The termsburdenofproofandburden of persuasion are
synonymous. [Citations.] Because theCalifornia usage is
"burdenofproo^** we use that term here.

"Exceptas otherwise provided by law,a party has the burden of
proof as to each &ct the existenceor nonexistenoeofwhidi is
essential to the daim fisrreliefor defense that he is asserting.'*
(Evid.Code, § 500.) To prevail, the partybearingthe burdenof
proofon the issue mustpresent evidence suffident to establish
in the mind of the trier of fact or the court a requisite degree of
belief(commonly proofbya prqx)nderance of theevidence).
(EWd. Code,§§ 115,520.) Theburdenof proof does not shift
daring trial - it remains with the party who ori^nally bears It
[Qtatlons.]

Historicallyin California, the burdenof produdng evidenceor
burdenofproductionalso has been known as the"burden of
goingforward" withtheevidence.** [Citations.] Here, weuse
"burden ofprodudng evidence" as that is the C^lfomia code
usage.(Evid. Code,§ 110.)

Unlikethe burdenof proof, theburden of produdng evidence
may shift between plaintiff and defendant throughout the trial.
(S^Evid. Code, §550; [Gtations].) Im'tially, £eburden of
produdng evidence as to a particular ftict restson thepartywith
the burden ofproof as to that fact. (Evid. Code, § 550, subd.
(b); [Citations].)... Butonce thatparty produces evidence
suffident to makeIts primafade case, the burdenof produdng
evidenceshifts to the otherpartyto refute the prima fade case

' Pension legislation must be liberally construed, resolving all ambiguities in
favor of the applicant However, liberal construction cannotbe usedas an evidentiary
device. Itdoes not relieve a party of meeting the burden of proof bya preponderance of the
evidence, (plover v. Board ofRetirement{\9%9) 214Cal.App3d 1327,1332.)
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... [Citadons.] Eventhough theburden ofproducing evidence
shifts to the other party, thatpartyneed notoffer evidencein
reply, but failureto do so risksan adverse verdict [Citadon.]
Once a prima fade showing ns made, it is for the trier of fact to
say wh^eror not the cnidal and necessary facts have been
established....

Determination ofService Benefits

6. A CalPERS member's retirementbenefit is based upon the factors of
retirement age, length ofservice,and final compensadon. Con^nsadon is notsimply the
cash remuneradon received,but is exacdn^y definedto indude or exdude various
employment benefits and itemsof pay. Thescopeof compen^don is cridcal to setdngthe
amountofledrement contribudons fbr reasonsxdated to employer funding. Statutory
definidons delineating the scope of compensadon cannotbe qualifiedby bargaining
agreements. Norcan the Board ofAdministradoncharacterizecontribudons as
compensadon or not compensadonunder the PERL,as those determinadonsare for the
Le^ature. (PrmonaPolice Officers'Asstl v. CityofPomona (1997) 58 CaLApp4th 578,
584-585.)

Compensation Eamable

7. GovernmentCode secdon 20630provides in part;

(a) As used in thispart, ''compensadon*' means the remuneradon
paid out of funds controlled by the employerin paymentfor the
member's servicesperformed duringnormal workinghoursor
for dme during which the memberis excusedfiom work
becauseofany of the following:

(1) Holidays.

(2) Side leave.

(3) Industrialdisability leave...

(4) Vacadon.

(5) Compensatorydme off.

(6) Leave ofabsence.

(b) When compensation is reported to theboard, theemployer
shall identify the pay period in which thecompensadonwas
earned regafoless of when reported or paid. Compensationshall
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be reported... and shall notexceedcompensation eamable, as
deiSned in Section 20636.

8. Oovemment Code section 20636 provides in part:

(a) *^mpensation eamable** by a membermeans the payrate
and spedal compensation of the member, as defined by
subdivisions (b), (c),and(g),andas limited bySection 21752.5.

(b)(1) **Payrate** means thenormal monthly rateof payor base
payofthe member paid incash to similarly situated members of
thesame group or class ofemployment forservices rendered on
aiiill-tlme basis during noimd working hours, pursuant to
publicly available payschedules. **Payrate,** for a member who
is not in a group or class, means themonthly rateof payor base
payofthe member, paidin cashandpursuant to publicly
available pay schedules, for servicesrendered on a full-time
ba^ during normalworkinghours,subject to the limitationsof
paragraph (2)ofsubdivision (e).

ra.-.ra

(c)(1)spiral compensation of a memberincludesa payment
received for special skills, knowledge, abilities, work
assignment, workdaysor hours, or otherwork conditions....

RegulatoryAuthority

9. Califomla Code of Regulations, title 2, section570.5- relatingto publicly
available pay schedules- is set forth in Factual Finding31.

Theproperapplication of thephrase 'publicly available payschedules** canbe
reached in this matterwithout reference to C^fomia Code ofRegulations, title 2, section
570.5.

StatutoryInterpretaRon - "PubliclyAvailable"PaySchedules

10. Under well-estabUshed rulesofstatutoryconstruction,courts must ascertain
the intentof the drafters to effectuate thepurpose of the law. Becausestatutory languageis
genendly the most reliable indicator of legislativeIntent, the words of a statute are first
examin^, giving them their usual and ordinary meaning and construing them in context.
Whenstatutory language is clear and unambiguous,there is no need for construction and
courtsshouldnot indulge In it. Thus, if the languageis unambiguous, the plain meaning
goverhsand it is unnecessaryto resort to extrinsicsources to determine legislativeIntent.
{Bernardv. City ofOakland (2012) 202 Cal.App.4th1553,1560-1561.)
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11. The word **available" means "suitable or ready for use" and "readily
obtainable." (7%e Random House DUUionary oftheEnglish Language (2°^ Ed.), p.14Z)
The word"publicly" modifies"available." "Publicly"means"in a public or open manneror
place" and "in the name ofthe communl^* and "by public action or consent" (Jhe Random
HouseDictionary oftheEnglish Language (2*^ Ed.), p.1563.)

The Legislature Intendedthat a public employee's "pirate" be readily available to an
interested personwithoutunreasonable difficulty. This conceptdoes not apply to a situation
inwhich a public employee's payrate Isburied ina carefully crafted agreement designed to
preventthe easy calciilatlonof that salary, that Is set forth in an employmentagreementthat
Isprivately maintained and is not basedon a published pay scheduleor approved in a public
manner, and that is not subject to publicdisclosure except througha formal public records
request, subpoena,or other legalprocess.

12. Assumingthat there is someambiguity in interpretingthe phrase"publicly
available" as Appellantmaintains, then otherconstruction aides should be considered
induding the objectsto be adiieved, theevils to be remedied, legislative history,the
statutoryschemeofwhich the statute is a part, contemporaneous administrativeconstruction,
and questionsofpublic policy. {Bernardv. CityofOakland^ supra, at 584-585.)

13. Offidal notice was taken ofSenate Bill 53, which was introduced in 1992 and
enacted in 1993. SB 53 was designed to curb"spiking," the intentional inflation of a public
employee'sfinal compensation, and to prevent unfunded pensionfund liabilities. SB53
de&ed "compensation eamable" In termsofnormal payrate,rate ofpay, or base payso
payrates wouldbe "stable and predictable among all members ofa groupor dass" and
"publically noticed by the governing body." The legislation was intend^ to restrict an
employer'sability to spike pension benefitsfor preferred employees and to result Inequal
treatment ofpublicemployees. (SenateFileHistory Re:SB 53)

14. The referenceto "publidy available pay schedules"set forth in Government
Code section 20636,subdivision (b)(1), wasadded by theLegislature in 2006. Legislative
history confirms that"thedbange wasa matter ofdarification." {Prentice v. Boardof
Admin,, CaliforniaPublic Employees*Retirement System (2007) 157 Cal.App.4th 983,990,
fin. 4.)

15. Usinga broadinterpretation of "payschedule" ba^ upon the inclusion of a
salary disdosedonlyin a budget has theviceof permitting an agency to provide additional
compensation toa particular Individual without making thecompensation available toother
similarly situated employees. And,a written employment agreement withan individual
employee shouldnot be used to establish thatemployee's"compensation eamable" because
theemployment agreement is nota labor policy or agreement within themeaning of an
existing regulation andwould notlimit onthe compensation a local agency could provide to
anIndividual employee by way of individual agreements forretirement purposes. {Prentice
V. BoardofAdmin,, California PubUc Employees* Retirement System (200')0157
Cal.App.4th 983,994-995.)
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16. The term '*publicly available" has beendetermined to be consistent with"a
published monthlypi^te," and a settlement payment that was not paid in accordance witha
"publicly available payschedule forservices rendered on a full timebasisduring normal
woddng hours"cannotbe usedto calculate theamount of a CalPERS retirement allowance.
(Molina V. BoardofAdmin,, California Public Employees*Retirement System (2001) 200
Ca].^p.4th S3,6^7.)

17. Hie PERSsystem, >da its definitions of"compensation eamable"and**final
compensation,** contemplates equally inbenefits between members of the "same group or
class ofenqiloyment and at thesamerateof pay.** There is clearly an intentnotto treat
members withinthe same dass and at thesamepaydfssfmilariy, although thereis no mtent
togrant parity between employees of distent classes andrates of pay. (City Sacramento
V. PublicEmployeesRetirementSystem (1991) 229Cal.App3d1470,1492.)

18. Mr. Adams* earningstorn the Cityof Bellwere not paid pursuant to a
publidy available pay schedule; his contract dated May 29,2009, '̂d not constitute a
publidyavailable payschedule; his contract dated May 29,2009, was not readily avaOable
for public review; there was adeliberate e&rt by City of^11 officials to conceal the details
of Mr. Adams* employment agreement asChiefofPolice, including his payrate; theCity
Council for the City ofBell did not approveMr. Adams* employment agreement Under
thesedrcurostances, it is conduded foat Mr. Adams did not it established that his earnings
from theCityof Bellwere madepursuant to a publidy available payschedule.

CauseExists to AffirmCalPERS Determinations

19. Mr. Adams did not establish by a preponderance of the evidence that his
earnings with the City ofBell constituted "compen^on eamable** and should be used inthe
calculation of his service retirementallowance. It wasnot establishedby a preponderance of
the evidence that Mr. Adams* earningswith the Cityof Bellwere pursuant to a publidy
available pay sdiedule.

20. A pr^nderance of theevidence established that it was appropriate for
CalPERS to include Mr. Adams* lengthofsendee as ChiefofPolice with the City ofBell in
retirement calculationsand to use Mr. Adams* highest 12months ofcompensatlcm mih the
Qty of Olendale in the calculation ofhis service retirement allowance.

21
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ORDER

CalPERS' calculation ofthe seivice retirementallowance to which Randy G. Adams
is entitled is affirmed.

Dated: October 4,2012

22

JMfiBSAHLER
imlnistrative Judge

Office of Administrative Hearings
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PROOF OF SERVICE

I am employed in the County of Sacramento, State of California. I am over the age of 18
and not a party to the within action; my business address Is; California Public Employees'
Retirement System, Lincoln Plaza North, 400 "Q" Street, Sacramento, CA 95811 (P.O. Box
942707, Sacramento, CA 94229-2707),

On March 9,2015,1 served the foregoing document described as:

CALPERS' SUPPLEMENTAL REQUEST FOR OFFICIAL NOTICE (Gov. Code
§ 11515)- In the Matter of the Rnal Compensation Calculation of GEORGE G.
MIRABAL, Respondent, and CITY OF BELL, Respondent; Case No.2011-1097;
OAH No. 2013030479.

on Interested parties Inthis action by placing the original XX a true copy thereof enclosed
in sealed envelopes addressed and/or e-flled as follows:

Leo J, Moriarty Office of Administrative Hearings
LawOffice of Leo J. Moriarty 320 West Fourth Street, Suite 630
10971 Garden Grove Blvd., Suite D Los Angeles, CA 90013
Garden Grove, CA 92843-1205 laxflilnQ8@das.ca.aov
ilmleaal@aol.com

Stephen R. Onstot
Aleshlre &Wynder LLP
18881 Von Karman Avenue, Ste. 1700
Irvine, CA 92612
sonstot@awattomevs.com

[ X ] BY ELECTRONIC TRANSMISSION: I caused such document(s) to be sent to
the addressee(es) at the electronic notificationaddress(es) above. I did not
receive within a reasonable time of transmission, any electronic message, or
other Indication that the transmission Was unsuccessful.

Executed on March 9,2015, at Sacramento, California.

1declare under penalty of perjury under the laws of the State of Califomla that
the above Is true and correct.

Odessa Moore
NAME
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RON £XH. B- San Bernadino City Charter - Section 186 (Excerpt)

Class of Position

Classification Title Title

Number Fire Department Police Department

PI (Steps a,b,c,d,e)Firefighter, BattalionChief Aide Police Officer
P2 (Steps a,b,c,d,e)Fire Prevention InspectorJuvenile Officer,Detective,
Senior Identification Inspector
P3 (Steps a,b,c,d,e) Engineer Sergeant
P4 Captain, Assistant Fire Lieutenant
Prevention Engineer
P5 Battalion Chief,Drill Captain, Superintendent
Master, Fire Prevention ofRecords and
Engineer Identification
P6 Assistant ChiefAssistant Chief

P7 Chief Chief

SECOND: Basic Salary Schedule

(a) The monthlysalaries of LocalSafetymembers ofthe San Bernardino Police andFire
Departments includedin classifications PI, P2, P3 steps "a" and "e" ofP4, P5, P6 and P7
shdl be fixed on August 1,1976, for the balance ofthe current fiscal year and, thereafter,
annually on August 1 of each succeeding year at the amount equal to the arithmetic
averageof the monthlysalaries,paid or approved for pajmient to Local Safetymembers
of likeor most nearlycomparable positions of the policeand fire departments often
cities ofCalifornia with populationsof between 100,000and 250,000 as shown in the
latest Annu^ Report ofFinancialTransactionsof CaliforniaCities published by the State
Controller.

(b) The ten cities used for fixing the monthly salaries shall be those ten cities remaining
from an original and complete list ofall California Cities in the 100,000 to 250,000
population range based on the latest Annual Report ofFinancial Transactions of
CaliforniaCities, published by the State Controllerafter representatives of the City and
the appropriaterecognized employeeorganizationhave alternatelystruck the names of
cities from the list one at a time until the names often cities remain. The representatives
to strike the first name from the list shall be determined by lot.
(c) In the event one or more ofthe ten cities does not have one or more ofthe comparable
position classifications, the monthly salary for the particular classification, shall be
computed as the arithmetic average of the next highest and next lowest comparable
position classification ofthat City.

(d) The salaries paid in step "a" shall be the same as the arithmetic average of the starting
salaries ofthe comparable positions in the ten cities and the salaries paid in step "e" shall
be the same as the average of the top salaries paid in the comparablepositions in the ten
cities. The salaries paid in steps "b," "c" and "d" shall be fixed at amounts which will
cause the Local Safety members ofthe San Bernardino Police and Fire Departments to
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advance from the starting steps to the maximum pay steps in approximatelyequal salary
advances.

THIRD: Special Salary Provisions

Thefollowing specialprovisions shallapplyin addition to thecompensation received in
accordance with the above salary positions:

(a) Police Department: Eachpolice officerassigned to trafficenforcement dutieson a
motorcycle shall be paid whenperforming such dutiesduringthe periodof assignment at
the rateof not less than fifty dollars per month in addition to the pay step to which he/she
is entitled as extra-hazard payfor motorcycle duty. ThePolice Chiefshall certify monthly
as to the assignment and the period of timeworked to validate entitlement to the extra-
hazard pay.

(b) Police and Fire Departments: Any Local Safety member of the Fire and Police
Departments temporarily acting in a position in a higherrankduringperiodsofabsence
of the incumbent or duringa vacancy in the position for morethan ten (10) consecutive
working days or five consecutive shifts, shall receive the samesalary for the higherrank
to which he/she would be entitled, were he/she promotedto that rank during the period in
which the employee is acting in the higher rank. The Chief of the department in which
the assignment to the higher rank occursshall certifyas to the assignment and the period
of time worked in the higher rank to validateentitlement to the salary of the higher rank.
(c) Fire Department - Paramedics.The Mayor and Common Council, upon the
recommendation of the City Manager,may authorizeadditionalsalary to be paid to local
safetymembers of the Fire Department, assignedto duty as paramedics, during the period
ofsuch assignment.
(d) Fire and Police Departments - Education/Longevity Incentive Pay. The Mayor and
Common Coimcil, upon the recommendation of the City Manager,may authorize
additional salary to be paid to local safety membersof the Police Departmentand the Fire
Departmentwho have completed educational or longevity requirements specified by the
Mayor and Common Council.
(e) Fire Fighters
(1) All employees (below the rank of Battalion Chief) assigned to an average 56 hours
per weekassignment shall be compensated at an hourly rate of time and one-half (12)
their regular hourly rate of base pay, such compensation to be computed for each one
quarter (3) hour increment worked in excess of their average 56 hour weekly assignment.
(2) All employees (below the rank of Battalion Chief) working a 40 hour per week
assignment shall be compensated at an hourly rate of time and one-half (12) their regular
hourly rate ofbase pay, such compensation to be computed for each 30 minute increment
worked in excess of their regular eight (8) hour per day assignment of their 80 hours
assignmentduring each pay period.
FOURTH: Work Week

(Repealed in the 1905 Charter by election held June 8, 1976)
FIFTH

(Repealed in the 1905 Charter by election held June 8, 1976)
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SIXTH: Definitions

The words and terms defined in this subsection shall have the following meanings in this
section:

(a) "Shift" means a 24-hour duty for the Fire Department,except for the positions of
Chief, Assistant Chief, and local safety members working in the Fire Prevention Bureau,
and suchother local safety positionsas may hereafterbe granteda forty (40) hour
average work week by resolution of theCommon Council upon the recommendation of
the City Manager.
(As the 1905Charter was amended byelections heldApril12, 1955: February 6, 1976,
June 8, 1976, May 5,1981, and March 5,1985) (San Bernardino Fire & Protective
League v. City (1962) 199CalApp.2d 401, 404''419; City Attorney Opinion Mo. 97-1;
City Attorney Opinion No. 95-2; City Attorney Opinion No. 93-16; CityAttorney Opinion
No. 93-13; CityAttorney Opinion No. 93-4;CityAttorney Opinion No. 92-16; City
Attorney Opinion No. 92-2; City Attorney Opinion No. 91-32; City Attorney Opinion No.
91-23; CityAttorney Opinion No. 91-3; CityAttorney Opinion No. 91-2; CityAttorney
Opinion No. 90-17; City Attorney Opinion No. 90-11; City Attorney Opinion No. 89-21;
CityAttorney Opinion No. 88-11)

C-35
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REQUEST FOR OFFICIAL Notice - EXH. C

SAN BERNARDINO CIVIL SERVICE RULES

Cicil Service Rules

Rule 413 Emergency Appointment
Notwithstanding any other provision of these rules, any appointing power
mayemploysuch persons as may be neededto meet an emergencycreated
by an extraordinary occurrence whichthreatens life or property. Such
appointments may not exceed 15daysand shall be reported to the Chief
Examiner as soon as the emergency conditions permit.

Rule 415 Assignments
The Chief ofthe Fire or Police Department may assign for a period not to
exceed90 days any employeein the respective department to a position in
a higher classification or rankduringthe absence ofthe incumbent thereof
or during a vacancyin the positionand he shall forwardnotice and
certification Ofthe assignment and the periods of time worked in the
higherpositionto the Administrative Officerand the Civil ServiceBoard
or its Secretary. The Chief ofthe Police or Fire Departmentshall assign a
person from the names ofthose personscertified on an appropriate
promotional or eligible list; provided that at the timeof the initial
assignment such a list exists for the position to which the assignment is
made; provided further that such requirement may be waived by the Civil
Service Board for good cause when there is evidence that it would cause
hardship or danger to, or inefficiency in departmental operations or
performanceofduties. Such assignment may be extended by the Civil
Service Board for additional periods of90 days. Any employee who is
assigned to the higher position for more than 10 consecutive working days
or 5 consecutive shifts shall receive the same salary for the higher position
to which the employee would be entitled ifpromoted to such a position
during the period in which assigned thereto. An urgency assignment
without additional salary benefits of an employee in the department whose
name has not been certified on the appropriatepromotionalor eligible list
may be made by the Chief for 10 consecutive working days or 5
consecutive shifts. Each assignment shall terminate upon a promotion or
appointment to the position. The person to the higher position shall not
acquire any advantage or right by reason ofthe assignment, except as
hereinbeforeset forth. The purpose of this Rule is to implement, interpret
and clarify Section 186 THIRD: (b) ofthe Charter.
(Amended by CS-9, June 14,1962; Council Resolution No. 6409, June 25,
1962).
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RON EXH. D - MANAGEMENT AND CONFIDENTIAL MOD FOR THE CITY OF
SAN BERNADINO

2010-138

2. The nemos and titles Of its officers are:
t

J
Dents Moon, President
Doug Dupree, Vice President
Eric Esqulvel, Secretary/Treasurer

3. The authorizedrepresentatives of said Association (FMA) are:

Denis Moon, President
Doug Dupree, Vice President
Eric Esqulvel,Secretary/Treasurer

4. Said Association (f^) has as oneof its primary purposes; the r^iresentation of
Firesafs^ manag^ent employees intheiremploymient reiatonswith the City of
San Bernardino.

5. Said Association (FMA) is affBiated with The Western Rre Chlete Assodafion.

6. Certified copies of the Association's(FMA) By4.aws have been furnished to the
Cityand additional certified copieswill be available to the City uponrequest

7. Noticesenred upon Association(FMA)

) Denis Moon, President
Eric Esquivei, Secretaiy/Treasurer. will be deemed sufficient notice on the
employee organizaton for any purpose. Local address for notice: 200 E Third
Street, San Bernardino, CA 92410

8. Association (FMA) recognizes that the provisions of Section 923 of the Labor
Code are not applicable to munldpai employees.

9. Said Association (FMA) has no restriction on its membership based upon the
race, color, creed, sex, nationai orfgtn, or Job dasdfication other than that stated
in the By-Laws.

10. TheAssodation(FMA) has a presentmembership amounting to a majority ofthe
Fire sa^ man^ement employees of said Cify. The fdtowlr^ Job tito are
Induded In the unit

1 Fire Battalion Chief
2 Fire Division Chief
3 AdmintebBtiye Fire Battalion Chief

11. The Assodatton (FMA) has in Its possesston written proof, dated witfite six
monttwrofiherdate upon which thfe petition Is (Bed, to establish that ths Rre
Management Assodation (FMA) of the City of San Bernardino has designated
the Association (FMA) to represent them In their employmentrelations with the
CRy. The Association (FMA) hereby offers to submit written proof of such
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PROOF OF SERVICE

Iam employed In the County ofSacramento, State ofCalifornia. I am overthe age
of 18and nota party to the within action; my business address is: California Public
Employees' Retirement System, Lincoln Plaza North, 400 "Q" Street, Sacramento, CA
95811 (P.O. Box942707, Sacramento, CA94229-2707).

On June 1, 2015,1 served the foregoing document described as:

CALPERS REQUEST FOR OFFICIAL NOTICE - In the Matter of the Final
Compensation Calculation ofRICHARD LEWIS, Respondent, and CITY OF SAN
BERNARDINO, Respondent; Case No. 2014-0256; OAH No. 2014040945.

on interested parties inthisaction byplacing the original XX a truecopy thereof
enclosed in sealed envelopes addressed and/or e-filed as follows:

John M. Jensen Office of Administrative Hearings -
Law Offices of John Michael Jensen San Diego
11500 W. Olympic Blvd., Suite 550 1350 Front Street, Suite 3005
Los Angeles, CA90064 San Diego, CA92101

sanfilinas@das.ca.aov

Jolena Grider Richard J. Lewis II
City ofSan Bernardino, 16790Lake Knoll Parkway
Office of the City Attorney Riverside, CA 92503-6551
300 North "D" St., 6th Fl.
San Bernardino, CA 92418

City of San Bernardino
300 North "D" Street
San Bernardino, CA 92418-0001

[ BY MAIL - Asfollows: Iam "readily familiar" with the firm's practice of
collection and processing correspondence for mailing. Under that practice it
would be deposited with the U.S. postal service on that same day with
postage thereon fully prepaid at Sacramento, California, in the ordinary
course of business. I am aware that on motion of the party served, service
is presumed invalid if postal cancellation date or postage meter date is more
than one day after the date of deposit for mailing an affidavit.

j BY ELECTRONIC TRANSMISSION: I caused such document(s) to be
sent to the addressee(es) at the electronic notification address(es) above.
1did not receive within a reasonable time of transmission, any electronic
message, or other indication that the transmission was unsuccessful.

Executed on June 1, 2015, at Sacramento, Califomia.

I declare under penalty of perjury under the laws of the State of Califomia
that the above is true and correct.

Odessa Moore CJ^VC^vi^O •
NAME SIGNATURE
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