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JOHN MICHAEL JENSEN, State Bar No. 176813
LAW OFFICES OF JOHN MICHAEL JENSEN
11500 West Olympic Blvd Suite 550
Los Angeles CA 90064
(310)312-1100

Attorneys for Respondent Richard Lewis

Filed OAH
By nuiorring Date.lO'OC'l^ 9 06

BEFORE THE BOARD OF ADMINISTRATION

CALIFORNIA PUBLIC EMPLOYEES' RETIREMENT SYSTEM

)

CALPERS CASE NO.: 2014 0256

OAH CASE NO.: 2014040945

)
EXHIBIT

In the Matter of the Appeal of CalPERS'
Denial of Pension Benefits to Richard Lewis

RICHARD LEWIS and CITY OF SAN

BERNARDINO,

Respondents.

) RICHARD LEWIS* NOTICE AND
) MOTION TO HEAR HIS COLLATERALI ESTOPFEL/RfS Jf/Z)/C4r^ CLAIMS AT

THE OUTSET OF THE HEARING;
< MEMORANDUM OF POINTS AND

) AUTHORITIES AND DECLARATION OF
) JOHN MICHAEL JENSEN IN SUPPORT
)

HEARING: October 13 and 14, 2014
) LOCATION: CalPERS Regional Office
) 650 E. Hospitality Ln, Ste. 330
) San Bernardino, CA 92408

TO THE CALIFORNIA PUBLIC EMPLOYEES* RETIREMENT SYSTEM, AND

THE BOARD OF ADMINISTRATION OF CALIFORNIA PUBLIC EMPLOYEES'

RETIREMENT SYSTEM ("CALPERS") AND TO ITS ATTORNEYS OF RECORD:

PLEASE TAKE NOTICE that on , 2014 at :00 .m. or as soon thereafter

as counsel may be heard, before the Office of Administrative Hearings, San Diego Division,

located at 1350 Front Street, Suite 3005, San Diego, CA 92101, respondent Richard Lewis will

and hereby does move the Presiding Administrative Law Judge and/or the Office of
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Administrative Hearings for a ruling that Lewis' collateral esloppel/rc^judicata claims shall be

heard at the outset of the administrative proceedings on October 13 and 14, 2014, prior to the

commencementof the portion of the hearing focusing on CalPERS' disallowance of Lewis'

highestcompensation and EmployerPaid MemberContributions ("EPMC") reported by the City

of San Bernardino to CalPERS.

The collateral estoppel/rcjrjudicata issues are threshold questions. If Lewis prevailson

those claims, no hearing on CalPERS reduction may go forward, and the OAK should then issue

a Proposed Decision granting the collateral estoppel/re^Judicata oXmxos and finding that

CalPERS is barred from proceeding with the hearing on its reduction of Lewis* pension

allowance, and must recommence paving the higher pension, and all other remedies (such as

back payments or interest) in accord with a determination that Mr. Lewis is entitled to the

higher pension.

This motion is based on the attached Memorandum of Points and Authorities and the

DeclarationofJohn Michael Jensen in support, the files and records herein, and upon such oral

argument and additional pleadings as may be taken by the Court at the hearing on this matter.

Respectfully submitted,

Dated: Octobers,2014

- 0 _

jidhn I^hael Jensen,
ley for Respondent

Lewis
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I Filed OAH I
^ By: mnorrtng Date:10/06/14 9:06 J

MEMORANDUM OF POINTS AND AUTHORITIES

I. Introduction

Collateral estoppel and res judicata apply tobar re-litigation ofthis matter. CalPERS

previously made a binding determination on the same facts and law that CalPERS seeks again to

re-litigate in this case.

After thecity provided the fiictual and legal documents toCalPERS, CalPERS explicitly

reviewed, considered, and made a binding determination that Lewis wasentitled to a pension

based on the salary of the Battalion Chief.

In furtheranceofthat determination, CalPERS instructed the City to (a) report all of Mr.

Lewis' approximately threeyears of backwages to CalPERS andmakethe necessary employer

and employee contributions associated withthat, (b) to then continue reporting his basesalary (at

the Battalion Chiefpayscale) andEPMC special compensation toCalPERS going forward, (c)

to make all necessary employer andemployee contributions associated withthe reported

compensation, and(d) to report all of thisas temporary upgrade pay. TheCity diligently and

faithfully followed CalPERS' instructions all the way through Mr. Lewis' retirement in

November 2012.

The documents, issues, facts, and law in this administrative matter were the same

documents issuesfacts and law thatwerepreviously received, considered, and determined by

CalPERS. CalPERS already determined these issues, facts, and lawin Lewis' favor.

UnderGovernment Code 20099and the regulations adopted by CalPERS,CalPERS staff

has the rightand ability to make final determinations, as they did previously in this matter.

II. Factual Background

Respondent Richard Lewis wasa careerfirefighter with the San Bernardino Fire

Department ("SBFD"), spendingthree decades ofhis lifeas an activefirefighter. He was first

employed in March 1981 and ultimately retiredafter he was determineddisabledas a resultof

both on-the-jobinjuries and ultimatelya diagnosisofcancer that was presumptivelydeemed to

have been caused by his exposure to carcinogenicsubstanceshe was exposed to in the course of

his firefighting duties.
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Eightyears before his retirement, Mr. Lewiswas wrongly passed over for promotion to

the positionofBattalion Chief, the highest rank in the SBFDother than the Chief. This was

despite the fact that Mr. Lewis had received the highest test scores ofail the individuals on the

promotion list and that long-standing City policies and proceduresmandated that he should have

been selectedfor the position. Several years later the City reacheda settlementofa lawsuit

broughtby Lewis by which he would technically remain in the positionofFire Captain,but he

wouldreceiveall of the compensation and other benefitsof the BattalionChief position,

including the right to have his base salary and EmployerPaid MemberContributions("EPMC")

specialcompensation used to calculate his ultimate pensionallowance.

The City dutiiully communicated with CalPERS to find out how to report both Mr.

Lewis' back wages (back to the time he was wrongly passed over for the Battalion Chief

position) and his compensation going forward in order to ensurehe would receive CalPERS

pension benefits basedon thoseearnings. The City alsosent CalPERS a copy of the City's

settlement agreement with Mr. Lewiswhich fully disclosed the settlementterms.

After review of the materials and information provided to CalPERS by the City,

CalPERS explicitly instructed the City to (a) report all of Mr. Lewis' approximately three years

ofback wages to CalPERS and make the necessaryemployer and employeecontributions

associated with that, (b) to then continue reporting his basesalary (at the BattalionChief pay

scale)and EPMC specialcompensation to CalPERSgoing forward, (c) to make all necessary

employerand employeecontributionsassociated with the reported compensation, and (d) to

reportall of this as temporaryupgradepay.The City diligently and faithfully followed CalPERS'

instructions all the way through Mr. Lewis' retirement in November2012.

Six months after Mr. Lewis retired, and nearly six years after CalPERS instructed the

City on how to report Mr. Lewis' compensation on an ongoing basis, CalPERS suddenly and

without warning sent letters to Mr. Lewis and the City advising that CalPERS had changed its

position and was now disallowing the additional compensation attributable to the Battalion Chief

position as well as the EPMC, drastically reducing Mr. Lewis' pension allowance by nearly thirty

percent (30%).

-2-
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5

III. Collaterat Estoppel and Res Judicaia Bar CalPERS' Action and This Proceeding

CalPERS is largely seeking to re-litigate a dispute that it was already aware of and privity

3 to as administrator of the City*s pension benefits. CalPERS is seeking to re-litigate and to assert

4 jurisdiction overa civil service anddiscrimination dispute that it previously accepted. Now, after

the fact» CalPERS tries to denyMr.Lewis the benefits of the resolution of thedispute between

6 the partiesthat CalPERSpreviouslyapproved.

7 Specifically, received information from the City and Mr. Lewisabout the nature of the

8 dispute andits resolution including the settlement agreement between Mr. Lewis and theCity.

9 (Exhibit 1.)Through its "compensation reviewunit", CalPERS explicitly weighedevidence and

to madedeterminations of law. Although a formal Administrative Procedures Act ("APA",

11 Government Code, §§11340,et seq.) hearing was available to CalPERS, CalPERSchose not to

12 makean adversarial record. Instead, CalPERS issued its letter to the City instructing it to report

13 Mr. Lewis' BattalionChiefcompensation as "temporary upgradepay" special compensation on

14 July S, 2007. (Exhibit 2.) As indicated in the letter, CalPERSdid so based on its full

1s understanding ofthe terms ofthe settlementagreement between Mr. Levds and the City.

16 (Exhibit 1.)

17 IV. Procedural Background

18 Mr. Lewis filed a Jurisdictional Challenge on July 8,2014 which included his claim that

19 the administrative process is barred at the threshold bycollateral estoppel/re^judicaia. CalPERS

20 filedan Opposition on May28,2014. ActingPresiding Administrative LawJudge BethFaber

21 Jacobs issued a ruling on July 13,2014, that denied the Jurisdictional Challengeto the extent it

22 soughtto dismiss theStatement ofIssuesand indicated that the OAH lacksthe authority to do so,

23 but (1) ruled that the denial was withoutprejudice, (2) found that resolutionof the issues in the

24 Jurisdictional Challengerequired an evidentiaryhearing,and (3) ruled that these issuescan be

25 appropriately addressed in the administrative hearingand that Mr.Lewis can presenthis claims

26 during the hearing.

27 Mr. Lewis will act in accordancewith the Court's order and present his claims during the

28 hearing. With due respect for the Court's ruling, however, he requests that the collateral
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estoppel/re^judicataclaim betaken upas the first matter inthe hearing because of itsthreshold

nature.

LAW AND ARGUMENT

I. Collateral Estoppel and Res Judicata Generally

Thedoctrine of collateral estoppel, or issue preclusion, [fn.omitted] is firmly
embedded in both federal and California common law. It is grounded on the
premise that "once an issue hasbeen resolved ina priorproceeding, there is no
further fact-finding function to be performed." [Citation omitted.]
{Murray v. Alaska Airlines, Inc., (2010) 50 Cal.4*'̂ 860,864.)

Further, thesedoctrines applynot simply to decisions in courtsof law, but under

appropriate conditions to decisions of administrative agencies as well.

Wehave long favoredapplicationofthe common-law doctrinesofcollateral
estoppel (as to issues) and resjudicata(as to claims) to those determinations of
administrative bodies that have attained finality. ")^en an administrative agency
is acting in a judicial capacity and resolves disputed issues of factproperly before
it whichthe parties havehadan adequate opportunity to litigate, the courtshave
nothesitated to applyresjudicata to enforce repose." [Citation omitted.]
{Astoria Federal Sav. and LoanAss*n v. Solimino (1991) 501 U.S. 104, 107.)

[R]espect for the administrative decisionmaking process requires that the
prospective plaintiffcontinue thatprocess to completion, including exhausting
anyavailablejudicial avenues for reversal ofadversefindings. [Citationomitted.]
Failure to do so will result in any quasijudicial administrative finds achieving
binding, preclusive effectand maybar further reliefon the sameclaims. [Citation
omitted.].
{McDonald V. Antelope Valley Community College Dist. (2008) 45 Cal.4*'' 88,
113.)

The litigation of issues that could and should have been pursued ina priorproceeding

action is also barred.{Takahashiv. BoardofRegents(1988) 202 Cal.App.3d 1464.)Unreviewed

findings ofa state administrative agency areentitled topreclusive effect. {Brand v. Regents of

Univ. ofCalifornia (2008) 159 Cal.App.4th 1349.) An administrative adjudicatory decision

whichhas not been overturnedthroughthe courts is absolutely immunefrom collateral attack.

{Bank ofAmerica Nat. Trust&SavingsAss'n v. Mundo (1951) 37 Cal.2d 1.)

II. CalPERS* Authority to Make Decision; Piseretionarv Administrative Hearing

Process

-4-
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Priorto the determination inJuly2007 (Exhibit 2), the CalPERS Board, or the Executive

Officer actingon the Board's behalf, authorized CalPERS' staff to makefinal determinations that

were sufficient to support collateral estoppel andresjudicata, (Government Code, §§20099,

20123.) Aformal OAH hearing isoptional.'

CalPERS and its Boardare an administrative agencyof limitedjurisdiction.

Administrative agencies "haveonlysuch powers as havebeenconferred on them,expressly or

by implication, by constitution or statute." (Ferdig v. State Personnel Bd. (1969)71 Cal.2d96,

103; UnitedStates F. & G. Co. v. Superior Court (1931)214 Cal. 468,471.)

Mr. Lewis recognizes that under the APA, neither the OAH nor the AU has authorityor

powerto stop a proceeding or order the agencyto do anything. Specifically, the APAdoes not

provide the OAHand ALJ with any authority or power(1) to preclude re-litigation ofalready

decided matters, (2) to mergea causeintoaJudgment or a prior final decision ofthe agency, or

(3) to otherwise meaningfully allow an individual to assert defenses ofcollateral estoppel andres

Judicata? This was the import ofJudge Jacobs' ruling onJune 13,2014.

But more importantly,Mr. Lewis urgesthe Court to recognizethat CalPERShas no

inherent authority to reconsider a final adminisUutive decision. (Heap v. CityofLosAngeles

(1936) 6 Cal.2d405,407; OliveProration etc. Com. v. Agri. etc. Com. (1941) 17 Cal.2d 204,

209; Gutierrez v. Board ofRetirement ofLosAngeles County Employees Retirement Ass'n(1998]

62 Cal.App.4th 745,749, fii. 3.)

I "Theboard may, in its discretion, holda hearingfor the purposeofdetermining any
question presented to in involving any right, benefit, orobligation ofa person underthispart."
(Government Code, §20134, emphasis added.) "TheExecutive Officer is herebyauthorized ... to
fix and authorize the payment ofany refund, allowance or benefit to which such applicant may
be found to be entitled.... The Executive Officer may refer the question ofan applicant's
entitlement to any refund, allowance or benefit... to a hearing officer for hearing." (California
Code ofRegulations,§555, emphasisadded.)

^ The APA only empowers the AU to conduct a hearing based on the limited issues. The
APA requires the AU (I) to hear the litigationin lull, (2) to write a Proposed Decision, and (3)
to send that "non-binding" Proposed Decision to the agency for the agency's approval or
rejection. (Ibid.) CalPERS cites no law or process that would allow an individual in the
administrative process to bar or precludean agency fiom undertaking a second administrative
process on the same law and facts.
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Thegeneral rule is that,"[u]nless authorized bystatute, anadministrative agency acting

inanadjudicatory capacity ... may notin any event reconsider or reopen a decision. [Citations

omitted.]" {Gutierrez v. Board ofRetirement ofLosAngeles County Employees Retirement Ass'n

(1998) 62 Cal.App.4th745,749, fh. 3.)

A. CalPERS Has No Statutory Authority to Reopen Cases

ThePublic Employees' Retirement Law("PERL", §§20000, et seq,)does not provide

CalPERS with specific authority to reopen a case. Specifically in thiscase, thePERL does not

contain any statute that would allow CalPERS toreopen the case,^ such as Vehicle Code section

13353.2(e) or Unemployment Insurance Code section 1960.

B. CalPERS' Continuing Oversight to Correct Errors Is Not Specific Statutory

Authority to Reopen the Case

CalPERS proposes that thestatutesenablingthecorrection oferrorsand omission allows

a second process. {See §§20160 and 20164.) However, those statutes are not specific or sufficient

authority for reopeningcases or overcoming preclusion.

This issue has been litigated before. The County Employees Retirement Lawor "CERL"

(§§31450, et seq.) has a statutegoverning corrections of errorsand omission similar to Sections

20160and 20164 in the PERL,stating that "[tjhe boardmay, in its discretion and upon any terms

it deems just, correct the errorsor omissions of anyactiveor retired member, or any beneficiary

ofan active or retired member, ifall ofthe following facts exist." (§31541.) The Appellate Court

ruledin a verysimilarcase involving the LosAngeles CountyEmployees' Retirement

Association ("LACERA"), that LACERA had no statutory authority (including in its errorsand

omissionsstatutes) that allowed it to reopen prior decisions:

Unlessauthorized by statute, an administrative agency acting in an adjudicatory
capacity (as LACERA does when it decides whether to grantdisability retirement
benefits) may not in any event reconsider or reopena decision.

3 While a few statutes allow CalPERS in limited instances to reconsider its prior
disability decisions, CalPERS has no statutory authority to reopen its priorfinal determinations
like the determination in Mr. Lewis' favor in July 2007.
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{Gutierrez v. Board ofRetirementofLos Angeles County EmployeesRetirement
Ass'n, supra, at 749, fh. 3, citing Heap v. CityofLosAngeles, supra, at 407, and
Olive Proration etc. Com. v. Agri. etc. Com., supra, at 209,)

Yet in this case, CalPERS relies on the errors and omissions language in Government

Code section 20160(b) as itsauthority to reopen cases.^ Under Gutierrez, Sections 20160 and

20164fail to provide authority to reopen resolved matters.

C. Statutes In PERL Allow Reopening ofSpecific Matters

Several statutes in the PERLauthorizeCalPERS to reopenmatters in narrow cases.The

existenceofthis specific and limitedauthorityto reopenspecificmatters demonstrates that

CalPERS does not havegreatergeneralized authority to avoid preclusion. The Legislature would

not authorize reconsideration ofthe more limited cases if the Legislature had alreadygranted

CalPERSthe broader authority to reopen all cases.

For example, the PERLallows CalPERS throughthe WorkersCompensation Appeals

Board to reopen disability determinations within 5 years:

The Workers'CompensationAppeals Board shall havecontinuingjurisdiction
over its determinations madeunderSection 21166and mayat any time within
five yearsofthe date ofinjury, upon noticeandafter an opportunity to be heard is
given to the parties in interest,rescind,alter, or amend the determination, good
cause appearing therefor.
(§21171.)

CalPERSalso has the ability to alter benefits in other limited circumstances.

If, prior to attaining the minimum agefor voluntary retirement for service
applicable to members of hisor herclass, a recipient ofa disability retirement
allowance, other than one for industrial disability, engages ina gainful occupation
not in stateservice, the board shall reduce hisor her monthly disability retirement
pension... When he or she reaches theminimum age forvolimtary retirement for
service applicable to members ofhis or her class his or her retirement allowance
shall be made equal to the amount it would be if not reduced under this section,
and shall not again be modified for any cause.
(§21432.)

As another "disability" example, GovernmentCode section 19871.2 reads: "The

appointing authority may periodically review theemployee's condition byanymeans necessary

^Section 20160 reads, "The Board shall correct all actions taken as a result oferrors or
omissions of theuniversity, anycontracting agency, any stateagency or department, or this
system." (§20160.)
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to determine an employee's continued eligibility forenhanced benefits."

III. Public Interest Exception and Changing Legal Interpretation Do Not Negate

Collateral Estoppei and Res Judicaia

CalPERS has in the past asserted that the public interest exception should exempt

CalPERS from collateral estoppeland resjudicata. But "[t]he public interestexceptionis an

extremely narrowone; we emphasizethat it is the exception, not the rule, and is only to be

appliedin exceptional circumstances. {HousingAuthority v. Workers* Comp. AppealsBd. (1998)

60 Cal.App.4th 1076,1086.)

But when the issue is a questionof law rather than offact, the prior determination
is not conclusive either if injustice wouldresultor ifthe public interest requires
that re-litigation not be foreclosed. [Citations omitted.]
{City ofSacramento v. State ofCalifornia (1990) 50 Cal.3d 51,64.)

Regarding the "public interest" exception, the CityofSacramento court found that it

appliesonly when "theconsequencesofany error transcend those which would apply to mere

private parties." {Ibid.)

In this case, no other parties sufferconsequences. The underlying issue in this case is one

person'spensionbenefitwhichwas fully funded at the time ofhis retirement. There is no general

public interest in one person's fully funded retirementbenefit.There is no injustice in CalPERS

payinga benefit that was fiilly funded by the State under Judge Naughton's salary at the time of

retirement. The CityofSacramento case finds:

Ofcourse, resjudicata and the rule offinaljudgments bar us from disturbing
individual claims or causes ofaction, on behalfof specificagencies, which have
beenfinallyadjudicatedand are no longer subjectto review. [Citations omitted.]
(A/., at 65.)

CalPERS'idea that changing legal interpretations are sufficient to negate collateral

estoppel and res judicata is also without merit. As laws and interpretations change all the time,

CalPERS' idea that it can reopen litigated cases withoutspecific authority to do so simply

becauseit has changedits interpretation is without legalsupport It also effectivelymeansno

decision is ever resolved and, contrary to law, collateral estoppel does not apply to CalPERS.

IV. Application of Collateral Estoppel and Res Judicata

RICHARD LEWIS' MOTION TO HEAR HIS COLLATERAL ESlO??EURESJUDICATA
CLAIMS AT THE OUTSET OF THE HEARING
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CalPERS is barred at the threshold from proceeding with a second administrative

processon the same matters that it previouslydetermined.

A. CalPERS' Determination

In the summer of2007, Carious Johnson ofCalPERS made a determination that Mr.

Lewis' additional pay at the Battalion Chief levelshouldbe included in the compensation

reported to CalPERS for purposes ofpension benefit accrual. Mr. Johnson then explicitly

instructed the Cityon July 5,2007 to report additional compensation to CalPERS as "temporary

upgrade pay" special compensation. (Exhibit 2.)

There is no questionthat CalPERS obtained a copy ofthe settlementagreement between

Mr. Lewis and the City;that CalPERS reviewed the termsof theagreement andother

information it received from the City;and thatCalPERS madea determination that the City

should reportMr. Lewis' additional pay forat the BattalionChief position levelas "temporary

upgrade pay" specialcompensation. (Exhibits 1 and 2.) CalPERS was fully informed that Mr.

Lewis would be receiving the increased payattributable to the Battalion Chiefposition on an

ongoing basis, yet sawno reason to object at the timeor throughout the nextfiveyears of Mr.

Lewis' employment that that the pay was not "temporary" as CalPERS nowcontends.

Further, no new facts or law have developed since CalPERS' decision. Indeed, there

could be no factual situation because (a) Mr. Lewis received the Battalion Chief pay from the

time ofthe settlement agreement until his retirementfrom the SBFD, (b) the City reportedall of

that increased compensation as "special upgradepay" pursuant to CalPERS' instructions

throughout the remainder ofMr. Lewis' employment until he retired from the SBFD, and (c).

CalPERSissued its letterdisallowingthe "special upgradepay" reportingafter Mr. Lewis retired,

so by definition there could have been no change in his employment status or the way his

compensation was reported to and treated by CalPERS.

B. Collateral Estoppel Annlies to Agencies and CalPERS in This Matter

Collateralestoppel/re^rjudicata applies to agenciesacting in a quasi-judicial capacity.

An administrative agency acts in a judicial capacity when it resolves disputed
issuesoffact properly before it and provides the parties with an opportunity to
present evidence and to litigate fully the issues. {UnitedStates v. Utah Constr.

-9-
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Co.» supra, 384 U.S. at p. 422 [16 L.Ed.2d at pp. 660-661].)
(Rymer v. Hagler (1989) 211 Cal.App.3d. 1171,1178-1179.)

Collateral estoppel and resjudicata applyto agencies. Anadministrative order

determining facts within its jurisdiction, and relatingto individual rights, will often be held

binding ina subsequent proceeding before the agency itself, where the statutedoesnotexpressly

give the agency power to modify its decisions. {Olive Proration Program Committeefor Olive

Proration ZoneNo, I v. Agricultural Prorate Com, (1941) 17C.2d 204,209,109 P.2d 918;

LouisStores v. Department ofAlcoholic Beverage Control (1962) 57 C.2d 749,756,22 C.R. 14,

371 P.2d 758, see People v, Sims (1982) 32 C.3d 468,186 C.R. 77,651 P.2d 321.

C. General Rule; Collateral Estoppel and Res Judicata Annlv to Agencies

Except When There is Statutory Authority to Reopen Cases

Res judicata(and collateral estoppel) principles applies except where the
Legislature has specified exactlywhatpreclusive effecta judicial determination
has on a related administrativeproceeding. {Gikasv. Zolin (1993) 6 Cal.4th 841,
851-852,25 Cal.Rptr.2d 500,863 P.2d 745 [traditional collateral estoppel
principles did not govern where Legislature had specified in VehicleCode exactly
whatpreclusive effect criminal proceeding had on administrative license
suspension for drunkdriving]; see Branson, supra, 24 Cal.App.4th at p. 345,29
Cal.Rptr.2d314.)
{Le Pare Community Ass'n v. Workers' Compensation AppealsBd, (2003) 110
Cal.App.4"'1161,1170.)

CalPERS has no jurisdiction to determine its ownjurisdiction re collateral estoppel and

res judictata. The doctrine ofjurisdiction to determinejurisdiction is probably inapplicableto an

administrative agency's determinations of itsown jurisdiction.^ (See SanFrancisco v. Padilla

(1972) 23 Cal.App.3d 388,400.)

D. Final Determination

CalPERS'prior administrativedeterminationmet the threshold requirementsof a final

^Although Mr. Lewis has disputed thescope and nature ofCalPERS' authority in this
and other pending actions or papers, CalPERS asserts that it is authorized by the PERL and the
California Constitution to determine the right to and amount of benefits payable to Members,
including Mr. Lewis,and to initiateadministrative processes to make those determinations, by
itself, by its Board, and by delegation, including to the OAH under the APA, and to hold
hearings, ifnecessary to make those determinations.

-10-
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1 decision:

2 ... 'First» the Issue sought to be precluded from re-litigation mustbe identical to
thatdecided in a former proceeding. Second, this issue musthave beenactually
litigated in the formerproceeding. Third, it musthave beennecessarily decided in
the former proceeding. Fourth, thedecision in the former proceeding must be final
and on the merits. Finally, the party against whom preclusionis sought must be

5 thesame as, or in privitywith, the partyto the formerproceeding. [Citations.] The
partyassertingcollateral estoppel bearsthe burden ofestablishing these
requirements.' [Citation.]" ... Ifall ofthese thresholdrequirements ofcollateral
estoppel are met, the analysis determining whetherthat doctrine applies to give
preclusive effect then looks to " 'the public policiesunderlying the doctrine before

8 concluding that [it] should be applied in a particular setting.' [Citation.]"
{Y.K.A. Industries, Inc. v. Redevelopment AgencyofCity ofSan Jose 174
Cal.App.4''' 339,356-357, quoting Pacific Lumber Co. v. State Water Resources

,0 Control Bd. (2006) 37 Cal.4th 921,943-944.)

11 E. Annlving the Threshold Requirements of Collateral EstODPcl/J?gy Judicata

12 Doctrine

13 Thiscontroversy meets all five threshold requirements:

14 1) Identical to issue litigated in former process. CalPERS asserts the same

15 issues in 2013 as it asserted in 2007: whether and how Mr. Lewis' increased

16 compensation at the Battalion Chieflevel should be reportedto CalPERSand considered

17 in the calculationofhis pensionallowance.

18 2) Issue must have had opportunity to be litigated. In 2007, CalPERS'

19 staff interpreted the law to facts and made a quasi-judicial determination in Mr. Lewis'

20 favor by ruling on law as applied to facts.

21 Simsexplained that "[a]n issue is actually litigated '[w]hen [it] is properly raised,
by the pleadingsor otherwise,and is submittedfor determination, and is

^ determined.... Adetermination may be based on afailure of.,, proof,,,.* (Rest.2d,
Judgments(1982) § 27, com. d, p. 255, italicsadded.){Sims, supra, 32 Cal.3d at
p. 484,186 Cal.Rptr. 77,651 P.2d 321.)

24 {Murray v. Alaska Airlines, Inc. (2010) 50 Cal.4'̂ 860,871.)

25 In Murray v. Alaska Airlines, Inc., supra, the Supreme Court found that the

26 Department of Labor's administrative processmet the "actual litigation" requirement even

TJ though plaintiff(Murray) had no opportunity toparticipate in a contestedprocess up to

28 that point,
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3) Issue necessarily raised in former process. The issues raised now were

either decided and/or had to be raised for decision by CalPERS in 2007.

CalPERS cannot "reserve"the right to reopen a certain cause of action basedon

the same underlying core nucleus offacts about positions and pay.^

4) Determination is Final. CalPERSis not required by statute to makeevery

binding quasi-judicial decision in any particular way, but its staff is empowered to make

binding final decision. {Government Code^ §20099.)

5) Same nartv as in former process or one in privity. Both parties—

CalPERS and Mr. Lewis (and if necessary the City)—are identical in 2007 and currently

Collateral estoppel/myjudicaia applies to the administrative process and CalPERS in this

matter:

Anadministrative agency acts in a judicial capacity when it resolves disputed
issues offact properly before it and provides the partieswithan opportunity to
present evidence and to litigate fully the issues. {UnitedStates v. Utah Constr.
Co., supra, 384 U.S. at p. 422 [16 L.Ed-2d at pp. 660-661].)
{Rymer v. //crg/er (1989) 211 Cal.App.3d. 1171, 1178-1179.)

CONCLUSION

Mr. Lewis understands that he will be required to persuadethe Court that his collateral

estoppel/rc5-judicata claims are persuasivebefore he can obtain a Proposed Decision to that

effect. By this motion, he is simply asking that the Court allow him have those claims heard at

the threshold, before the case in chief proceeds, to protect the foundalional'preclusive natureof

the collateral estoppel/resjudicata and due process claims he has asserted.

Respectfullysubmitted,

Dated: October 3,2014 By:
Michael Jensen,

Attorney for Respondent
Richard Lewis

^In 2007, CalPERS neither asserted a riglit to re-litigate the issues in the future nor
obtainedan agreement from Mr. Lewis or the City that it would be permitted to do so.
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DECLARATION OF JOHN MICHAEL JENSEN

1, JOHN MICHAEL JENSEN, declare as follows:

1. The statements hereinare based upon my personal knowledge and if called to

testify under oath in court 1could and would so testify.

2. I am over 18 years old.

3. I am the attorney for Respondent Richard Lewisand have been since the

commencementof this administrative process.

4. Attached as Exhibit 1 is a true and correct copy ofa Settlement and General

Release Agreement executed in March 2007 resolving the dispute between Mr. Lewis and the

City ofSan Bernardinoconcerning the San BernardinoFire Department's failure to promote Mr.

Lewis to the position of Battalion Chief. 1obtained a copy of this document as part ofa Public

Records Act request I submitted to CalPERS.

5. Attached as Exhibit 2 is a true and correct copy of a July 5,2007 letter from

CariousJohnson, Compensation ReviewAnalyst in CalPERS' Employer Services' Division, to

Laura King of the City of San Bernardino, referencing CalPERS' consideration of the terms of

Exhibit 1 and instructing the City to report Mr. Lewis' three years of back pay at the Battalion

Chief level and his BattalionChief compensation going forward as "temporaryupgrade pay"

special compensation. I obtained a copy of this document as part of thesame Public Records Act

request I submitted to CalPERS.

Underpenaltyof perjury, I herebydeclare that all statementsmade hereinof myown

knowledge are true and that all statements made on information and belief are believed to be

true.

DATED: October 3,2014
Joli^^/fidhael^dgs^rr^
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5SETTLEMENT AND GENERAL RELEASE AGREEMENT

ThisSettlement andOeneral Release Agreement ("Agreement") is catered intobyand

between theSan Bcmanltno Professional Firefighters Union, Local 891 C*UmoD*0 endRidutid

Lewis (collectively "Plaintif&*7 *00 the one hand, and the CityofSan Bemaidino C*City*0 and

Lany Pitzer (collectively "Defendants"), onthe other hand, based onthefollowing

droumstances.

BEQIALS

A. OnMay 4,2005, Plaintiff filed acomplamt in the CalifbrnJa Superior Court tbrthe

CountyofSan Bemaidino, CaseNo; SCV125902, against Defimdants. OnJune2,2005,Case

No. SCV 125902was removed to the United States District Court, Central District ofCallfomia

andassiffied CaseNo.EDCV05-473 VAP (hereafter "LawsuifO-

B. In theLawsuit, Plaintifl^ alleged causes of actionarisingftom or related to the

decision to promote Dennis Moon rather thanMr.Lewis to Battalion Chief Mr.Moonwas

promoted to Battalion Chiefeffective October 5,2004.

C OnMay 25,2005, theCourt granted summaiyjudgment to theCity, dianissing the

Cityfiom theLawsuit TheCourt panted partial summaiyJudgment to ChiefPitzer, dismissing

ail claims against himexcepttheclaimforviolation of42 U.S.C.§ 1983.

D. Defendants deny, andcontinue todeny, any and all allegatioiis byPlaintiffof

wrongful act or omission.

E Theparties desireto resolve all pending actions between them,without the fbrtfaer

expenditure of time or expense of litigation and, for that reason, enter intoOils Agreement

5^wUnion
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AqREEMfiNTS

In consideration ofthe promises, covenants andcondi^ns herdnafler set forth,ITIS

AGREED AS FOLLOWS:

1. SETTLEMENT PAYMENT. TheCityagrees to payPlaintiff thetotal Slim of

SeventyFiveThousand Dollars ($75,000.00). Thispayment shallbe without withholding for

taxes, andrepresents ftiU settlement of Plaintifb* claims forattomq^* fees, emotional distress

and othernon-wage damages. Saidpayment shall bemade bycheck payable to "Ooldwasser&

Qlave, LLP**, delivered to Plaintifiii* counsdwithin twenty daysofPIaiiitifi&' execution ofthis

Agreement, i»ovided diat Defendants' counsel has received bythen diis Agreement and the

Stipulation forDismiasal with Prqjudtce^ bearing the signatures ofPlaintii&* counsel, and the

Request forDismissal with Prqjudice^ bearing thesignature ofPlaintiifo' counsel.

2. OTHER SUBSTANTIVE TERMS OFTHE SETTLEMENT. Asfoither

consideration for this settlement, foe partiesagreeas follows:

II Mr. Lewis will be paid back pay from the effocdve dateofMr. Moon's^ol^on to the
4(l^,'562.^6 present, less required tax witfaholdings. The back payshall consist of(he difference

MiACLid.^iadstat Lewis'sactual payas Captain for all regular hours and what Mr. L^is
would have beenpaidduringsuch period forsuch hourshadhebeena Battalion Chief

n f-S 11^

»!a

b) Mr. Lewis shall be compensated from thedate'bnSl agreement forward as ifhehad
been promoted to the position ofBattalion Chief(including all currentand/or future

benefits granted to Battalion Chiefo) withtheexception listed in subsection c^ below.

c) Mr. Lewis shall be compensated forall fiiture overtime hours at theCaptain rate; towit,
/

f^iZ time and one half(1.5) foe tegular rate ofpay Lewis would receive for File Captains of

OkI^,

^^ Sjtslo^

SOft ^
*

|c» OiOftM.
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Mr. Lewis* experience and length ofservice,

d) Foraperiod oftwo years fiom the effective dateofthis Agreement, the Cityshall not

reassign Mr. Lewis from thestation heIscunently assigned towithout hisconsent

3. STIPULATION FOR DISMISSALAND REQUEST FOR DISMISSAL. Plaintifi&

counsel shalldriver to counsel for Defendants a Stipulation forDismissa] with Pr^udicesigned

by counsel, in the form attadied hereto asExhibit "A", and a Request for Dianissa! with

Piqjudice, signed byPlaintiffo* counsel, intheform attadied hereto as Exhibit "B." Counsel fbr

Defendantsshall be authorized to file said Stipulationfor Dismissal with Ptqjodiceand Request

for Dismissal with Prqiudice after thep^entspecified in paragraph 1has been made. E^
party riiall bear its, herorhisown attorneys'fees and costs. Plaintiffo further agree not topursue

ansQjpeal ofthesummaiyjudgmentlnfovoroftheClty.

4. RELEASE. DISCHARGE AND COVENANT NOT TOSUE. Excqit forthose

obligations created byor arising outofthisAgreement, Plaintiff, and eachofthem, on behalfof

themselves andanyothersclaimingbyor throughthem,herd>y release and covenant not tosue

Defendants andtheiragents, attom^ employees, officers, dheciois, affiliated entities,

8tt<nn^ successors and assigns, and representatives, Ifany, past and present, with respect to

any and an causes ofaction, actions, wages, judgments, liens, indrirtedness, damages, losses,

claims, liabilities, and demands ofwhateverkind and character based on acts or omissions

occurring onor before theeffective date ofthis Agreanent, including but not limited to, clatms

relating toor arisiiig fiomthedecision nottopromote Mr. Lewis to Battalion Chief Withotn

otherwise limiting thescope of the releases contained In this Agreement, nothing inthis

paragraph or in paragraph 5 shall limit orafifect: (a) theUnion's ri£^t topursuedaims unrelated

. 34Wiuon
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(0Mr.Lewisor to thedecision not to piomctehimto Battalion Chiefor (b) Mr.Lewis* rights

under the California Woilcers* Compen^on Act related to claims and/or injuries unrdaled to

thedecision not topromote himto Battalion Chief.

'5. WAIVER OF STATUTORY PROVISIONS. Plaintifih understand and expressly

agree that this Settlemail and General Release Agreement extends toall claims ofevery naUire

andkind,knownor unknown, suspected or unsuspected, director derivative, vestedor

contingent, past, present or fiiture, arising fiom orattributable toanyallegedly unlawfiil actor

omission or employment practiceoccurring on or priorto thedateofexecution ofthis

Agreement, whetherset foidi inaitydalm,charge, complaint, or pleadings lefared to herein or

not,and thatanyand all riibts granted to Plaintiff underSection1542 oftfaeCaliforniaCivil

Codeoranyanalogotts stateor federal law or regulation arehereby exiuesslywaived. Said

SecdoD1542 ofthe Califemia Civil Code reads as fbllows:

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH THE .

CREDITOR DOES NOT KNOW OR SUSPECT TO EXIST tti HIS FAVOR AT THE TIME

OF EXECUTING THE RBLEASa WmCH IF KNOWN BY HIM MUST HAVE

MATERIAIXY AFFECTED HIS SETTLEMENT WITH THE DEBTOR.

6. DENIAL OPANY VIOLATION: AORBEMBNT NOT EVIDENCR ThisAgieemem

andthesettlmneot embodied herein donotconstitute anadmission byDefendants ofanyofthe

matters alleged in theLawsuitorofany violation offederal, stateor local law,ordinance or

regulation or ofanyliabilityor wrongdoingwhatsoever. Neither thisAgreement noranything In

thisAgreement shallbeconstrued toteorshall beadmissible inanypiDoeeding asevidence of

liabilityor wrongdoing by Defendants. ThisAgreement maybe introduced, however, in any

Attachment G 
Respondent's Exhibit 28 
Page 24 of 37



0

proceeding toaifbrce(heAgreement.

7. WARRANTY OF NQN-TRANSFER OF RELEASED MATTER. Plalntit& warrant

and rqiresent 0iat they have tm heretofore assigned ortransfoned toany person nota party to

this Agreement anyreleased matter oranypartor portion thereof.

• 8. PAYMENT OFTAXES. PlaintilB agreethatth^shall beexdusivdy responsible for

the payment offoderal and state taxes, ifany, whidi maybe due astheresult ofthe consideiation

paid under this paiagradi 1ofthis Agreement. PlaintiifoherebyBgreefiillytoindemnil^Bnd

holdharmlessDefondants fioro payment oftaxes, interestor penalties that maybe required by '

any government agency atany time duetoPlaintiffo* Mure topay foderal orstate taxes onthe

consideiation paid undor thisAgreement

9. COMPLETEAGREEMENT. Hiis Agreementconstitutesand oontainsOreentire

agreement and understandingbetween the parties concerning settlement of theLawsuit and the

agreements, proposed orotherwise, whedierwritten ororal.

10. CQU>frERPART EXBCIJTjON: BPFBCTt PHOTOCOPIES. This Agreement may

be executed in counterparts, andeachcounterpart, when executed, shallhavefoeefficacy ofa

signed origiiiaL Photographiccopies or focsimile copies of suchsigned counterparts may be

used inlieuof theoriginals foranypurpose^ absent a genuine issue as toauthenticity.

11. JOINT PREPARATION OPAOREEMENT. Each party hascooperated infoe

drafting andpreparation ofthisAgreement Hence, inanyconstruction tobemade ofthis

Agreement, foe same shall notbeconstrued agatnsc anypartyonfoe basis that foe party was the

drafts:

5^$Union
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12. EFFECT OFWAIVER OFBREACH. Nowaiver ofanybreachofanytenn Or

provisionofthis Agreement ^1 bo construed tobe, or^1 be, awaiver ofany other breach of

this Agreement. Nowaivershall bebinding unless inwriting and signed bythe party waiving

the breach.

13. PULL UNDERSTANDINO AND VOLUNTARY ACCEPTAMCP^ Inentering Into

thisAgreement, theparties represent that tbny have relied iq>on dieadvice oftheir attorneys, who

areattorneys of their ownchoice^ andthat thetenns ofthisAgreement havebeen completely

read andexplained tothan bytheirattorneys, and that those temis aredtUy understood and

voluntarily accepted bythem.

14. COOPERATION IN FUIJFIIJJUffiNT OPAGREEMENT. AR parties agree to

cooperate fiilly andto execute anyand allsupplementarydocuments and to take all additional

actionsthat maybe necessary or appropriate to givedill forceto thebasictermsand intentofthis

Agreement andwhirdi arenotInconsistent withitsterms.

Dalwi: T' •2007 RICHARD LEWIS

Dated; s/ .2007 SAN BERNARDINO PROFESSIONAL
! FIREFIGHTERS UNION, LOCAL891

By:^
Name: mrst

Poatioa:>aM:«»xu/r-
«
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I^ated: • . 2007 CrTY OF SAN BERNARDINO

By:_
Name:^
Position:

Dated: , 2007 LARRYPITZER

1,CorqrW.Glave^ coun^ of record&r Plaintiff, qiproveas to content and

Dated: 2007 CX)REYW. CLAVE
GOLDWASSER & CLAVE

GorwW] Clave
Attorneys for Plaintii&

1, JamesA. Odium, counselofrecordforDefendants, approve as to content and form.

Dated: ,2007 JAMESA.ODLUM
MUNDELL, ODLUM& HAWS

James A. Odium
Attorneys fer Defendants.

. •^^g^nion
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SETTLEMENT AND QENERAl. RELEASE AGREEMEKT

ThisSctUemem andCenoral Release Agieement ("Agreement") is entered intobyand

between theSon Bernardino Professional Firefighters Union, Local 891 ( '̂Union**) and Richard

Lewis (collectively "Plaintifis*') .on the one hand, and the City ofSan Benundino (*'Clly**) and

Larry Pitzer (collectively "Defendants"), ontheother hand, based onthe following

circumstances.

recitals

A. OnMay 4,200S, Plaintiffs filed a complaint in theCalifornia Superior Court forthe

(^untyofSan Bernardino, Case No. SCV125902, against Defimdants. OnJune 2,2005, Case

No. SCV 125902 was removed to the UnitedStates DistrictCourt, Central DistrictofCulifcmia

andassigned Case No.EDCV05-473 VAP (hereafter "Lawsuit").

B. IntheLawsuit, Plaintiffs alleged caustss ofactionarising from or related to the

decision to promote Dennis Moon rather than Mr. Lewis to Battalion Chief. Mr. Moon was

promoted toBattalion ChiefefTectiveOctober 5,2004.

C. On May 25,2006, theCourt granted summaryjudgment totheCity, dismissing the

City from the Lawsuit TheCourt granted partial summaiyjudgment toChiefPitzer, dismissing

of] cloims against himexcept theclaim for violation of42 U.S.C. § 1983.

D. Defendants deny, andcontinue todeny, anyand allallegations by Ptaintiffis of

wrongftil act or omission.

E. The parties desire toresolve all pending actions between them, without theftirther

expenditure of limeor expense of litigation and, for that reason, enter Into this Agreement.

o

Y
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fn coosidetation ofthe promises, covenants and conditions hereinafter set forth, ff iS

AGREED AS FOLLOWS:

1. SETTLEMEMT PAYMENT. TheCity agrees to payPbintitTs the total sumof

Seventy FiveThousand Dollars ($75,000.00). Thispayment sbal! bewithout withholding tor

taxes, and represents full settlement ofPlaintiffs* cloims forattomeys* fees, emotional distress

^ other non-wagedamagea Said payment shell bemade bycheck payable to'Coldwasser &

Clave, LLP**, delivered to Plaintiff' counsel within twenty days of Plaintii&* execution of this

Agreement, provided that Defendants* counsel has received by then this Agreement and the

Stipulation for Dismissal with Prejudice, bearing thesignatures of Plaintilfe' counsel, and the

Request for Dismissal with Prejudice, bearing the signatureofPlainriffe* counsel

2. OTHER SUBSTAMm-E TERMS OP THE SETTLEMENT. As further

consideration forthissettlement, theparties agree as follows:

a) Mr.Lewis will be paid back payfnrm theeffective dateof Mr. Moon*s promotion to the

present, less required tax withholdings. Theback pay shall consist of thedifferwce

between Mr. Lewis*s actual payas Coptain forall regular hours and what Mr. Lewis

would have been paidduring such period fbrsuch hours had hebeen a Battalion Chief.

b) .Mr. L^is shall becompensated from the date ofthis agreement forward as ifhe had

been promoted totheposition ofBattalion Chief(includingallcurrent and/or fiituie

benefits granted to Battalion Chiefs) with theexception listed insubsection c,bebw.

c) Mr. Lewis riiall becompensated forall future overtime hmim at theCaptain rate, to wit, -

time and one half(1.5) the regular rate ofpayLewis would reedve for Fire Captains of

V
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Mr. Lewis* experience and length ofservice,

d) For a period oftwo years from the effective dateof(his .Agreement* the City shali not

reassign Mr. Lewis from the station heiscurrently assigned to without his consent.

3. STIPULATION FOR DISMISSAL AND REQUEST FOR DISMISSAL Plaintifls

counsel shall deliver tocounsel forDefendants a Stipubtion fbr Dismissal with ^judice signed

bycounsel, in the form attached htTeto us Exhibit and a Request forDismissal with

Prejudice, signed byPlaintifb' counsel, in the fotm attached hereto as Exhibit 'V." Counsel for

Defbndattts shall beauthorized tofile said Stipulation for Dismissal with Prejudice and Request

for Dismissal with Prqfudice aher thepayment specified inparagraph I has been made; Each

party shall bear its, heror his own attorneys! fees and costs. Plaintifis further agree not topuisue

an appeal ofthe summaiyjudgment in fiivor ofthe'Ciiy.

4. RELEASE. DISCHARGE AND COVENANT NOT TOSUE. Except for those

obligations created byorarising cutof this Agreement, Plaintiff,and each of them, onbehalfof

themselves andanyothersclaiming byor through them, hereby release and covenant notto sue

Defendants and their agents, attorneys, employees, ofifiirers, directors, affiliated entities,

uttoineys, successors and assigns, and representatives, ]fany, past and present, with respect to

any and allcauses of action, actions, wages, judgments, liens, indebtedness, damages, losses,

claims, liabilities,and demandsofwhatever kindandcharacterbased on actsor emissions

occurring on or before theeffective date of this Agreement, including butnotlimited to,claims

relating toor arising from thededsionnottopromote Mr. Lewis toBattalion Chief. Without

otherwise limiting thescope of therelca.«ics contained In (his Agreement, nothing in (his

paragraph or inparagraph 5 shall limit oraffect: (a)the Union*s right topursue cbims unrelated

.RL
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toMr. Lewis or to ihcdecision not topromote him toBattalion Chiefor (b) Mr. Lewis* rights

under (he California Workers* Compensation Act related toclaims and/or injuries unrelated to

the decision not topromote him to Battalion Chief.

5. WAIVER OF STATLTORY PROVISIONS. PlaintiiTs undeistand and eatpn^lv

agree (hat thisSettlement and General Release Agreement extends to all claimsofeverynature

and kind, known or unknown, suspected or unsuspected, director derivative^ vested or

contingent, past, present or future, arising fiom orattributable toanyallegedly unlawful actor

omission or employment practice occurring onorprior to thedateofexecution ofthis

Agreement, whether set forth inanyclaim, charge, complaint, orpleadings referred toherein or

not, and thatany and all rights granted toPlaintiffs under Section1542 of theCidifomia Civil

Code oranyanalogous stateor federal law or r^ulation arehereby expressly waived. Said

Section 1542 ofthe California Civil Code reads as follows:

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH THE

CREDITOR DOES NOT KNOW OR SUSPECT TO EXIST IN HIS FAVOR AT THE TIME

OF EXECUTING THE RELEASE, WHICH IF KNOWN BY HIM MUSTHAVE

MATERIALLY AFFECTED HIS SETTLEMENT WfTH THE DEBTOR.

6. DENIAL OFANY VIOLATION: AGREEMENT NOT EVTDEMCE. This Agreement

andthesettlement embodied herein donotconstitute anadmission byDefendants of ai^ ofthe

matters alleged in the Lawsuit or of anyviolationoffederal, state or local law,ordinance or

regulation or ofany liubilily orwrongdoing whatsoever. Neither thisAgreemem noranything in

this Agreement shall beconstrued toheorshall beadmissible inanyproceeding asevidence of

liability or wrongdoing by Defendants. This Agreement maybe introduced, however, inany
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proceeding toenforce the Agreement.

7. WARRANTY OF NON-TRANSFER QFRELEASED MATTER: Plaintifls warrant

and represent that they have not heretofore assigned ortransfened to any person run a party to

this Agreement any released matter orany part or portion thereof.

8. PAYMENT OFTAXES. PlalntifEt agree that they shall beexclusively responsible for

the payment of fcdemi andstate taxes, ifany, which may bedue as theresult of the consideration

paid under this paragr^h 1ofthis Apeementi Plaintlf&herebyagteefiiUy to indemnify and

hold haimless Defendants from payment of taxes, interest orpenalties that may berequited by

any govenunent agency atany time dtie to Plaintifl&* failure topay federal orstate taxes on the

consideratioji paid under(hisAgremoit.

9. COMPLETE AGREEMENT. This Agreement constitutesand contains the entire

agreement and understanding between theparties concerning settlementoftheLawsuit andthe

other subject matters addressed herein, and supersedes and r^laces allprior negotiations andall

agreements, proposed or otherwise, whether writtoi ororal.

10. COUNTERPART EXECUTION: EFFECT: PHOTOCOPIER This Agreement mey

beexecuted incounterparts, and each counterpart, when executed, shall have (he efficacy ofa

signed original. Photographic copies orfacsimile copies ofsuch signed counterparts may be

used in lieu ofthe originals for any purpose, absent a genuine issue astoauthenticity.

11. JOINT PREPARATION OF AGREEMENT. Each partyhas cooperated in the

drafring and prqmmtion ofthisAgreement Hencc,lnanyconstni^ontobemadeofthis

.Agreement, the same shall not beconstrued against any party onthe basis that (he party was (he

draftcT.
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12. EFFECT OF WAtVER OF BREACH. No waivgrofany breach ofany term or

provision of this Agreement shall beconstrued tobe, orshall be, awaiverofany otherbreach of

this Agreement. No waiver shall bebinding unless in writing and .signed by the party waiving

the breech.

1.3. FULL UNDERSTANDING AND VOLUNTARY ACCEPTANCE. In entering into

this Agreement, the parties represent that they have relied upon the advice uftheir attorneys,'who

are attorneys ofthdr own choice, and that theterms ofthis Agreement have bt^ completely

read andexplained to them by theirattorneys, andthat those terms are fullyunderstood and

voluntarily accepted by them.

14. COOPERATION R4 FULFILLMENT OFAGREEMENT All parties agree to

cooperate fully and toexecute anyandallsupplementary documents andto take alladditional

actions thatmaybenecessary or appropriate togive full force to thebasic lennsandintentof thb

Agreement andwhich are notinconsistent with its terms.

Dated: ,2007

Dated: .2007

RICHARD LEWIS

SAN BERNARDINO PROFESSIONAL
FIREFIGHTERS UNION, LOCAL891

By:.
Name; ^
Position:
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Dated: 3/^1 .2007 CITY OF SAN BERNAROrNO

lion:

.2007 URRYP1T2ERDated:

t,Corey W. Olave, counsel ofr^rd for PtaintifB, Approve astocontent and fonn.

Dated: ,2007 COREY W. CLAVE
GOLDWASSER A CLAVE

CoreyW. Clave
Attorn^ forPlaintifEi

I, James A.Odium, counsel of record for Defendants, approve as tocontent and form.

Dated: .2007 JAMESA.ODLUM
MDNDELL, ODLUM& HAWS

James A. Odium
Attorneys for DefcRdonts
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Employer Services Division
P,0. Box 942709
Sacramento. CA. 94229-2709
Telecommunications Devicefor the Deaf - (916) 795-3240
888CalPERS (or888-225-7377) FAX (916) 795-3005

Julys, 2007

m r-

Laura King m ^
City of San Bernardino
300 N. D Street m
San Bernardino, CA 92418

Dear Ms. King:

-V

Q
on

— »t

• 'o.'

b

This letter is in response to your inquiryconcerning the Settlement agreement between Mr.
Richard Lewis and the City of San Bernardino.

The City has agreed to compensate Mr. Lewis at the Battalion Chief level retroactive back to
October 2,2004. Your specific question Is - should this compensation be reported as
regularbase pay and earnings or as special compensation - temporary up-grade pay.

Since Mr. Lewis will retain his current position titleof Fire Captain, the compensation at the
Battalion Chiefs positionshould be treated as temporary up-grade pay, and reported as
special compensation.

CalPERS request that the Cityreport this compensation on a monthly or semi monthly basis
retroactive back to October 2,2004,

Ifyou have any questions, please feel free to contact CalPERS toll free at (888) CalPERS
(225-7377).

Sincerely,
A I

Carious Johnson, Compensation Review Analyst
Employer Services Division

California Public Employees' Retirement System
www.calper8.ca.gov
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9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

RICHARD LEWIS* NOTICE AND MOTION TO HEAR HIS COLLATERAL
ESTOPPEL/RES' JUDICATA CLAIMS AT THE OUTSET OF THE HEARING;

MEMORANDUM OF POINTS AND AUTHORITIES AND DECLARATION OF JOHN
MICHAEL JENSEN IN SUPPORT

By placing the document (s) listed above ina sealed envelope (s) and consigning it First Class
Mail through the U.S. Postd Service to theaddress (es) set forth below.

Wesley Kennedy
CalPERS Legal OfBce
P.O. Box 942707

Sacramento, OA 94229-2707

Jolena E. Orider

Sr. Assistant City Attorney
City ofSan Bernardino
300N.D Street, 2"^ Floor
San Bernardino, CA 92418

I declare under penalty of peguryunder the lawsof the StateofCalifomia that theabove
is true and correct. Executed on October 3. 2014. at Los Angeles, California.

mA h/
Griselda Montes De Oca

Filed OAH |
By. mnorring Date;10/08/14 9:07 I

PROOF OF SERVICE

I am a resident of the State ofCalifomia, over the age ofeighteen years, and not a party to

the withinaction. My business address is Law Offices ofJohn Michael Jensen, 11500W.

Olympic Blvd., Suite550, Los Angeles, OA90064-1524.

On October 3.20141 servedthe following document(s) bythe methodindicated below:
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