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Law Offices of John Michael Jensen

11500 West Olympic Blvd Suite 550, Los Angeles CA 90064-1524
johnjensen@johnmjensen.com tel. 310.312.1100

December 3, 2015
BY FEDERAL EXPRESS
RESPONDENTS’ ARGUMENT
Re: Full Board Hearing on December 16. 2015 Receaived

Board Secretary
California Public Employees’ Retirement System DEC 4 2015
P.O. Box 942701

Sacramento, CA 94229-2701 CAIPERS Board Uit

RE: Richard Lewis and City of San Bemardino, Respondents
CalPERS Case No. 2014-0256, OAH Case No. 2014040945

The Board should adopt “in its ehtirety” the Proposed Decision in the Matter of the
Calculation of Final Compensation of Richard Lewis. (OAH 2014040945). Gov.C. §
11517(c)(2)(A).

The case presents a unique and unusual set of facts that is unlikely to recur.

By merit, Richard Lewis earned the right to hold the Battalion Chief ("BC") position. For
the five years in question, Lewis (i) regularly performed the duties and responsibilities of the BC
position and (ii) the City regularly paid him the BC pay and special compensation pursuant to
publicly available pay schedule.

The City supported Lewis’ right to a pension based on the BC pay.

Only CalPERS objected.

The nominal “Battalion Chief™ title itself was the only thing that Lewis did not have.
However, the PERL does not make distinctions for pension purposes based on titles. As relevant
to this matter, the PERL looks at job duties and “group or class™ both of which Lewis satisfied
for the BC position.

Under the PERL, Lewis is entitled to have his pension calculated at the higher rate for
BC. The compensation qualifies as payrate under Section 20636 (and it also qualifies as “special

compensation” under Section 20636).
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So why this- dlspute‘7 Two questlons

(1) Why is CalPERS denying Lewis the pension based on the BC pay if the PERL does
not differentiate solely based on “title”? A

(2) Why did Lewis not have the BC title, espec1ally if he regularly performed the BC
. duties and recelved the BC pay?

To answer the second question first, Lewis lacks the BC title because the Cxty ] ﬁre
management wrongly discriminated against Lewis in violation of Lewis constitutionally
protgctcd right to promote union agtivities. . ‘

So for all of those interested in protecting union activity, this case and the voting in this
case should particularly interest you. |

Richard Lewis was very active in rank and file union activities before the time period in
issue here, and fire management did not like it. The undisputed testimony shows that the City
reaognized that its Fire Chief and fire management wrongly discriminated against Richard Lewis
‘based on the Fire Chief’s arﬁmus toward the rank and file union. (Testimony of Corey Glave
("CG"), 2/25/15, 108:9-10, CG 88:25-89:2 .) They did nat want to give Lewis the BC position
because they did not want Lewis in management.

In settling the federal discrimination law suit after taking depositions, the City recognized
that Richard Lewis had been wrbngly denied the promotion to BC when tﬁe City’s Fire Chief or |
fire management wrongly chose someone lower on the promotion list over Lewis because of
LeWis’ union activities (Testimony of._Cdrey Glave ("CG"), 2/25/15, 108:9-1(').)l

The City was motivated to settle the case because the federal Coﬁrt in a second summary
judgment action indicated that the reason that Lewis had been denied promotion was not merit
but instead the Fire Chief’s animus t0wafd the union. (CG 109:7-10.) The federal court judgé -
could exercise his equitable relief and order the City to promote Lewis to the actual position of -
BC, which woﬁld also include all the pay and benefits. (CG 89:2-5.) ' |

In general, settlements can be preferred over time consuming, ill-advised, or expensive

1 The fire management did not like Lewis because of his union act1v1t1es (CG 88:25-89:2.)

Because of his prior union activities , the Fire Chief did not want Lewis in rnanagement (CG '
89 6-7. )
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litigation (including when (i) staff counsel has a sharp personal animus to opposing counsel and
is personally motivated to continue litigation or (ii) when highly paid outside counsel act in their
natural self-interest to maximize their billing without sufficient kindependent oversight to
determine whether further litigation is in the members’ best interests).

Settlements ate especially preferable when the facts and law are clear.

The City and Lewis settled. The settlement addressed in part Lewis’ future employment
with the City, including that he would continue to work for the City, the City would pay Lewis at
the BC rate, he would continue‘to perform BC duties regularly, he would be in the Fire |
management group. or class, and he would be entitled to ail of the pay and benefits of the BC
position, including a CalPERS pension payable at the BC rate.

Thereafter, the City personnel treated him as a member of Fire management, paid him
pursuant to the publicly available pay schedules for the BC position, provided him use of a sports
utility vehicle that BC used, and otherwise provided him with the rights and benefits of the BC,
Wi’th one exception. The City stillh'denied Lewis the title of BC. For Lewis, the title itself was
inconsequential, simply a remaining last vestige of fire management’s animus. He was a BC in

~every way except title. '

It is clear that the City contributed and intended to retire Lewis w1th CalPERS and other
pension benefits at the BC rate. The City explicitly and affirmatively put Lewis in the "group or
class" that all other BC's were in. As CalPER.S"witnes‘s Lolita Lueras acknowledged, it is the
Cityé—not CalPERS—which designates the group or elass employees are in and the duties they
shall perform. . A )

Close in ti’me with the settlement, the City requested that CalPERS review the issue of

. whether Lewis was entitled to a CalPERS pension based on the BC pay and prov151ons of the
| settlement agreement. 7 .

At the City’s urging, CalPERS accepted to review the matter and provide a decision. The
documents were sent to CalPERS Compensation Rev1ew Unit. CalPERS CRU reviewed the
matter, determined that Lewis was entitled that a pensnon based on the BC pay, and exphcitly

directed the City to report the i increase in the BC compensatijon (compared to Lewis' previous
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Fire Captain compensation) as "temporary upgrade pay", which would entitle Lewis to the higher
pension. | | B | ‘ |
So at this point, the City, Lewis, and CalPERS all agree that he would receive a pension
on the BC pay. ‘
Moreover, CalPERS dlrected the Clty to report the pay as a form of special
compensatlon not as payrate
CalPERS directed the Clty to report three years of back pay at the BC rate and requxred
that the City pay contributions and reports for three years of retroactive pay.
For five years, Lewis worked, regularly performing the duties of the BC. The City
regularly paid him the payrate and spec1al compensatlon of a BC. Lew15 was in the fire
: management collective bargalmng unit. Lewis even took a pay cut con31stent withi other fire f
management, when the rank and file did not take a pay cut. Lewls did not work in the rank and
file union during this period, but perforrﬁed duﬁes ofa BC.‘ |
For five years of Lewis’ work, the City reported Lewis pay each pay period at the BC rate
and deducted contrlbutlons The City had accepted CalPERS adv1ce and reported Lew1s BC pay
each month as “temporary upgrade pay”.
| For five years, CalPERS accepted contributions from the City (and from Lewis) at the
BC rate and reports on Lewis at the BC rate. CalPERS raised no further issue.
During this five year period of employment when he could still “fix” any problem if it
arose, Lewis called CalPERS and asked CalPERS.whether it was processing and using the BC
| pay and contributions for his retirement. CalPERS confirmed to Lewis that his pay at the ‘BC rate |
was PERsible for him, and that he would receive a pension based on the payrate and special
compensation.of a BC | |
Just before Lewis’ retirement, Lewis checked again with CalPERS to make sure that
CalPERS will accept the BC pay for his final eornpensation. At retirement, CalPERS again
assures Lewis that he is entitled to a pension based on the BC rate.
| Therefore, up to this point (more than 5 years after the settlement), all parties consider the

matter resolved. It was a big deal, but resolved in the way that the City and Lewis had agreed.
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Over these ﬁve years, CalPERS has repeatedly assured all the parties that the BC pay is
accepted and funded.

Six months affer Lewis' retirement, CalPERS suddenly changed 1ts mind. After a cursory
. review, CalPERS compensation review unit staff (the same unit that allowed the BC pay)
disallowed the BC pay as “tempe'rary upgrade pay" , the same “upgrade” designation that
. CalPERS previously advised the City to report. o

Moreover, CalPERS staff rejected the rncreased BC rate simply based on the job title of
“Fire Captain” that was formally applied by the City in some documents to Lewis, as it was the
: nommal title of the lower posmon that was the default after the City denied him the BC title.

CalPERS completely 1gnored (and d1d not even ask about) that (1) Lewis regularly |
performed dutles asaBC and (2) the City’s designation of Lewis as in the fire management or
conﬁdentlal group or class" that he shared with other Battalions Chiefs. =

CalPERS' last-minute reversal is wrong on the law as the mere title is not sufficient

evidence to deny the cenipensatton. CalPERS rnust inquire into the duties that Lewis performed

and the work group that he was .assigned as. fire management. | | ‘ |

CalPERS’ reversal of its long-standing direction is wrong because the City and Lewis
specifically relied on CalPERS advice, deeision, and designation of “temporary upgrade pay” for
five years. Upon speciﬁc request, CalPERS offered its specific advice. No fact has changed, so
CalPERS should not be allowed to change its determination, especially when it is contrary to the
facts and law Itis barred by collateral estoppel and res Judlcata |

CalPERS reversal is unt1mely as it occurred five years later after Lewis retlred and after
it was no longer easy for Lewis and the City to address these issues in other ways that would be
compliant. It is barred by laches. |

CalPERS’ reversal is wrong as it is c‘ou'nter to the law and e\)idence, including that in
Proposed Decision. | | | |

CalPERS’ reversal is wrong as- the criteria that CalPERS itself claims should be
applied—i.e., that itis up to the City, not CalPERS, to determine Lewis' " 'group or class" and

work duties and to be compensated based on the City's 'publicly available pay schedules. It is
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wfong because it exceeds CalPERS jurisdiction.

CalPERS’ reversal is wrong as CalPERS staff testified in the hearing that typically
CalPERS is goihg to use any payrate thét was normal, cthistent, and falls under compensation
earnable. (Testimony of CalPERS' Lolita Lueras, ("LL"), 2/26/15, LL2 55:11-13.) It is wrong as

it violates Lewis rights to a liberal intefpretation of the law, and an interpretation of the lawlthaAt ;
CalPERs allows for other members (i.e. equal protectioh', etc.)

- CalPERS’ reversal is wrong as 1t violated the PERL.

The compensatlon paid to Lems was regularly and cons1stent1y pa1d over the last seven
'yea_rs of his employment with the San Bernardino Fire Department ("SBFD"). It is not final

7 scuiemeht pay. | ‘ |
~ FACTS

The City of San Bemardmo ("Clty" or "San Bemardmo") regularly and consistently pald
Lewis the BC pay, reported that pay to CalPERS, and paid contributions to CalPERS on the BC
salary. ‘

' After his settlement w1th the City, Lewis was otherwise in the " group 'or‘ class" of other
BC's: He was représented only by the bargaining unit that répresented BC's. He was treated as a
- BC by the City and‘ other BC's in management and confidential matters. He regularly performed
the normal duties and résﬁonsibilities ofa BC. He fecéivéd the benefits and the detriments of the
BC position, including a mandatory reduction in his pay and other concession that only BC's and
“others in management made. The City's HR department treated Lewis as a BC, inéluding- by
having him act in a confidential manner to city employees on discipline issues. The SBFD
- treated Léwis as a BC when he worked on budgets, planned new fire stationé, and acted on the
fire scene. |
| - Under the Public Employees' Retirement Law ("PERL" Government Code, §§20000 et
seq 3), Lewis' BC pay should have been reported as payrate for performlng the regular duties of

2 For ease of reference, aftached as Exhibit A is a list of all witnesses called at hearing,
along with the date of their testimony and pages in the transcript.
' 3  Unless otherwise indicated, all statutory references are to the Government Code.
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BC. It was instead misreported as "temporary upgrade pay" only because of CalPERS' explicit
and contmumg direction to the City to do so. | .

- In essence, the Fire Chief assigned Lewis the title of Fire Captain while also certifymg or
assigned him the actual duties of BC. Fire Chief denied Lewis the BC title due to Lewis' prior
union activity for the rank and file.

In effect, Lewis was in fact promoted to fill and act in the position of Battalion Chief by
the City in 2007, but the Settlement Agreement withheld the formal BC title. However, the
denial of the BC fitle is not snfﬁeient to deem the actual paYrate to be noncompliant with the
PERL. | |

CalPERS recogmzes that the City determines the job dutles of the posrtlon as well as the
titles. Moreover, under the PERL, the relevant "group or class" issue is the 31m11ar1ty of job
duties with other BC's, not the title or other matters. At the latest after 2007, Lewis regularly

, perforrned the duties of BC just like the other BC's and received the pay that other BC's recelved
| CalPERS mistakenly and overwhelmmgly focuses on the formal title, then uses the "Fire
- Captain" title to argue that Lewis was not performing the duties of either a BC or an-acting BC.

For exaniple, the City did not indicate to CalPERS or its Compensation Review Unit
analyst Lueras whether the Fire Management MOU applied to Lewis or whether the rank and ﬁle
MOU applied to Lewis. When Lueras' single email to th_e City asked fora copy of the MOU, the
City sent copies of both the Fire Management and rank and file MOU's and a copy of the
Settlement Agreement. Lueras simply looked at the title of Fire. Captain and wrongly determined
that the rank and file MOU applie.d to Lewis while the Fire Management MOU did not.
However, Lueras made this determination independent of the City, even though acknowledging
that it is the Clty that makes the determma'uon of _]Ob duties and position. (LL2 87:17- 88 21.)

Lueras testified that her analysis of the pay rate reported was based on the title (of Fire
Captain) that was on Lewis' disability retirement application stating too broadly that "it was
determined as per the city that that title fell under fire safety". (LL2 93:25-94:9.) But Lueras also
* admits that the C1ty never told her or CalPERS which MOU applied to Lewis. (LL2. 87 17-

~ 88:21.) She instead said that to her knowledge, Lewis was not in the Fire Management or
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conﬁdentlal group. (LL2 100:14-102:6.) Lueras thought that Lewis was solely in the rank-and
file group because tl_le position title fell under the category of fire sat'ety. (LL2 100:14-102:6.)

" As another example, CalPERS clalme that the City would have doenmented Lewis' work
as an acting BC if Lewis was in the acting position. The testimony of Lewis, union attorney
Corey Glave and City HR employee Hel_en Tran indicated that the City, and particularly the
- SBFD, did not document and was not regnired to document "acting pay". Instead, the City
'Charter indicates that the Fire Chief simply has to certify that Lewis Was acting as a BC, which
the Fire Chief did when he signed the Settlement Agreement.

Wrongly focusing on title nomenclature instead of duties, CalPERS is not allowed to use

a title to deny a benefit based on whether a person is performmg the duties of others in a similar

. group or class. Here Lewis was performing BC duties like others in the BC group or class on a

regular basis. He was regularly and consistently paid the BC payrate pursuant to pnblicly
available pay schedules for the BC position.* Lewis is entitled to have the BC salary designated
~ -as payrate and used to underline a higher pensnon
As a fallback position, CalPERS argues in its Statement of Issues that Lewis was not
- regularly performmg the duties of BC. However, CalPERS admitted at the hearing that the Clty
~determines the duties. The evidence also overwhelmingly shows that Lewis did perform the BC
duties. In the hearing, Lueras testified that CalPERS does not look at whether an individual is
performing certain job duties or determine if a.memoer has completed a check'li'st,of duties
because "that's getting into city affairs." (LL2 70:17-71:1.) The duties and work schedule are
" outside CalPERS' purview and instead are the provenance of the City's HR department or
“otherwise City affairs. (LL2'66:15-22)) B
L The City Included Lewis in the Fire Management Confidentlal Bargammg Group.-

The City treated Leww as a member of the Fire Management group or class. Lueras

. admits that that is up to the employer to identify who the confidential employees are, (LL2

| 100:4-6.) Lueras admitted that the City groups its employees "based on the bargaining --

4 Again, the City wrongly reported and wrongly described Lewis' BC compensatlon as
“temporary upgrade pay" and spec1a1 compensation only. because of CalPERS’ prior guidance.
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' collectiVe bargaining.: That's how they. group their individuals. So that'e the one that was
applicable." (LL2 105:17-109:21.) | |

If the bargaining group is how the City groups its individuals, then why did
- CalPERS not accept Lewis as a member of Fire Management, and therefore CaIPERS
accept his BC pay as payrate under Section 20636, since Le_wis was re'ceiving,.the‘sarne'BC. ‘
pay as nther BC's? Lueras testified that if Lewis' employer’hacl stated te Lueras that his
category was under the Fire Management confidential MOU, "then it would have changed -- or
could have changed -- my determination.".(LL2 72:17;73:5.)

In her single email about this matter, Lueras requested information from the City about.
which MOU governed Lewis. The City supplied both the Fire Management MOU and the rank
and file MOU. The only reason the City would supply the Fire Management MOU is because the
City applied that Fire Management MOU to Lewis. Lewis himself corroborated this by testifying
at length that the City applied the Fire Management MOU to him.

II.  CalPERS' Determmatlon Is Based Not on the PERL, But On CalPERS' Faulgg
Interpretatlon 0f the Appllcable Facts and Law

Although CalPERS attempts to make a big deal over irrelevant or unrelated issues such as
overtlme, CalPERS fails to clarify that. overt1me is not PERSIble under Section 20635.° Some
BC's get overtime and Fire Captains get overtlme when it is part of FLSA-requlred ﬁreﬁghter
duties. To the extent that any overtime could be reported, the City did not report any overtime for
Lewis as Fire Captam that would not also quallfy as overtlme for a BC.

The only PERL issue in dispute is the amount of Lewis' final compensation And that
dispute is related solely to whether Lewrs is entltled to have CalPERS base his pensxon on the
+ actual final compensation that SBFD pald Lewis pursuant to publicly available pay schedules for
the actual work responsibilities that he performed or was available and responsrble to perform
durlng his normal work day, even though he did not always have the formal title of. Battahon
Chief.

In this case, Lewis continued to work for the City before and after the settlement of the

> Overtime that is not a regular part of a firefighter's joh is not reportable to CalPERS.
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City's inappropriate labor practice.® The settlement was directed to restore Lewis in full to the
benefits that he had accrued related to his past, eurrent and future employment rights. The
settlement only reset the clock at a speeiﬁc t'ir'ne,: and set the stage for the terms of his continuing
work w1th the City as BC in all but title. The Agreement itself did not grant Lewis rights that he .
was not otherwise already entitled to. Lewis would have earned the pay of BC for the time that
he worked for the City after October 2004 had the City not acted inappropriately.

Essentially, CalPERS'. arguments are withoUt basis. Based on a faulty premise, it has '
hlanufactured this dispute around the issue of "title". CalPERS ignores that Lewis' rights did not
arise from the Settlement Agreement, but instead arose independently from Lewis' work, hie civil
service performance, and his entitlem'ent to the BC position. The Settlement Agreement simply
recogmzed the rights as wrongly demed and added an-unrelated 1mpa1rment of not having the
" formal BC title. | | |

In addition, CalPERS failed to make adequate i 1nqu1ry, including failing to mqulre into

the merits such as the job dutles that were normally part of Lewis' responsibilities.to the City. .
after the settlement. |

There is no precedential case law directly on point. Although superficially similar
: because itinvolved a settlement agreement, the Molina case law involved a different situation
‘where the employee did not work for the city after the dispute arose, and the settlement was
| separate and distinct from any work-related activities. A

In ahy event, looking at the period after the settlement, Lewis ls entitled to have the
pension calculated on the payrate that was actually paid him for the duties that he actually
performed or was respon31ble available or requlred to perform CalPERS cannot deny the pay
rate sunply because Lewis did not have the formal title at all times, espec1ally because Lewis did
actually perform on many occasions (and was available to perform at other tlmes) all of the .

duties and responsibilities of a BC

6 Fire Chief Pitzer wrongly failed to formally promote Lewis to Battalion Commander in
‘October 2004 as required by City policies and procedures and past practice. The City ultimately
- recognized this labor violation in 2007, resulting in the effective promotlon of Lewis to BC i in all
but name as documented in the 2007 Settlement Agreement :
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In addition, Lewis was disabled for the ;iast, year—plﬁs of his‘employment for the City, and
he performed no work duties of any kind in this period. Pursuant to the CalPERS-San Bernardino
cohtract, Lewis"ﬁoél compensa_tion period is his highest single year compensation. He received
Labor Code section 4850 disability pay during his final year at his BC compeﬁEafion rate. As a
result, the issue of duties and tltles should not negatlvely affect Lewis.

As addltlonal equltable issues, Lewis asserts collateral estoppel res judzcata, equltable

estoppel promissory estoppel laches, and that CalPERS has failed to state a ground on which it

- can proceed

Settlement of Litigation

~ Cory Glave, Lewis' attorney in .the ..employ.ment discrimination action, testiﬁed that there
were two lines of discussion in the settlement of the federal complaint that the City and/or ¢ity
personnel violated Lewis’ constltutlonally protected rnght to promote union act1v1ty One if
Lewis was actually promoted to BC, and a second 1f he was not actually promoted to take the BC
title. (CG 88:2-16.). It was also understood that if the City did not give Lewis the BC title, then
the City would pay him the same wages and beneﬁte as if he had been promoted to BC. (CG
88:9-11) | | "

If the City did not allow Lewis to become a BC, then the Clty would have to make Lewis
financially whole for the losses that the City had caused. (CG 90:7-12.) But the lump sum was
large. (CG 89:7-8, 90:22-91:2.) , _

'v When Lewis and the City negotiated those benefits, they initially calculated a lump sum
which specifically included the difference in retirement benefits between Fire Captain and BC.
(CG 88:12-14.)‘The City didnot want to pay a lomp sum for the future CalPERS ‘retifement
beneﬁts; so the pérti‘es agreed,' with the retirement benefits firmly in inind, that Lewis would be
treated as if he had been promoted to BC without getting the actual promotion to the BC title.
o VI.nstead of offering a lufnp'sum -immediately, the City offered to pay Lew1s asaBC and ‘
give him all the benefits, includihg the CalPERS benefits, instead of a iump Sum at one time.
(CG 89:9-11,90:21- 91: 2 ) The City and Lewis' attorney spec1ﬁcally dlSCUSSCd Lewis' CalPERS

retirement and the dxfference between a pension based on the BC wage and one based on the Fire
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Captain wage. (CG 89:16-18.) ‘ ,

While agreeing that Lewis was entitled to all benefits, the reason that the parties did not
speciﬁcally set out the CalPERS benefits was "because they're all included.” (CG 93:24- 94'3 )
The CalPERS beneﬁt was part of what ‘was being granted. (CG 94:5-7.) It was 1mportant that
Lewis would get the CalPERS benefits at the BC rate. (CG 95: 5 13)) The CalPERS benefitsat
the BC rate were a material term of the settlement agreement (CG 96:8-10.)

- Terms of the Settlement

In March 2007, the City and Lewis settled Lewis' discrimination lawsuit.

" The relevant terms in the settlement are that the City agreed to provrde Lewis all the
beneﬁts and rights of the BC posrtlon startlng from the time that Lewis was 1nappropnately
denied the promotron to the title of BC. (RL3 186:10-24. )

Specifically, the City ultlmately came to a resolution of the dispute with Lewis, agreeing,
inter alza (i) to award Lewis back pay from the date of Moon's promotion (consisting of the
dlﬁ'erence between Lewis' ex1st1ng pay as Fire Captam and the pay associated with a promotlon |
to BC), (ii) to increase Lewis' compensation from the date of the City's agreement forward and
pay hlm the BC salary pald pursuant to the Clty s publicly available pay schedules, and (iii) to
ensure that Lewis would receive deferred compensatlon he was entitled to including a pensmn

_calculated at hlS highest earmngs at the BC pay scale v

In essence, the Settlement Agreement denied Lewrs the title of the BC but provided him
wrth all of the substance and responsrblhtles of the BC posrtlon For example, the Clty regularly
paid Mr Lewis the salary of the BC as it did the other BCs, at the publlcly available rate of a BC.
Lewis was represented by the management union and subject to the terms of the MOU that
bound management. (RL1 187:1-10; 15-23, 188:20-24.) " -

- The City acted to remedy its failure to timely promote Lewis to the BC posrtlon

. including by granting Lewis the compensation and benefits to which BCs’ were entltled, Further,
’the City did so in its capacity as a charter city with constitutional autonomous rights to determine
its own governance structure, hire and promote employees of its own choosing, designate those

employees' job duties andrespons‘ibilitiesl, and compensate those employees as.the C'ity;deemed .
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apbropriate.

The City later memoriallzed this in a March 2007 Settlement Agreement. (Exhibit 6.)
However, the City's acknowledgement of its obli'gations and of Mr. Lewis' rights to all benefits
accruing from a promotion to BC were already in existence prior to the Settlement Agreement;

* Fire Chief Pitzer was a signatory on and party to the Settlement Agreement. Chief Pitzer
agreed that Lewis was entitled to receive all of the rights and benefits of any other individual
~ promoted to the positlon of BC. Chief Pitzer was the head of the SBFD and ultimate authority in
SBFD. - IR

The City's HR and Finance departments told Lew15 that he was in Fire Management and a
conﬁdentlal employee The City conferred conﬁdentlal status and rankmg on Lew1s The City's
Finance department confirmed it when Lewis went in and he was told that he would be a
confidential employee. Confidentiality is a resi)onsibility under the Fire Management MOU.
(RL3 200:7-24.) | | o

Expectatlons of the Clg and Lewis |

When drafting the settlement agreement, the City expressly considered whether the .
agreement would provide Lewis w1th a CalPERS pension based on the salary that was
documented in the settlement agreement. (RL1 188:9-19.) -

* The documents show that the C1ty querled the PERL law researched it, and then made
specific findings that the compensation was PERSible, The City then acted in reliance on this
finding and paid contributions on the higher salary. (RL1 220:21-25.) |

In the testimony before the Court, Councilmember McCammack testified that she
understood or expected that Lewis would also be entitled to a CalPERS pension based on the v
salary of the BC. (WM 140: 7~l4 )

Importantly for purposes of this dispute, the City also recognized its obhgatlon to ensure
that Lewis would receive the deferred compensation he was entitled to, including an eventual
CalPERS pension calculated based upon his highest earnings at the BC pay scale.

Lewis' Acceptance Conditioned on a CalPERS Pensnon at the BC Rate :

‘ ~ Lewis would not have accepted the Settlement Agreement if it did not promise the
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CalPERS pension at the BC rate. (CG 97:12-15 ) There‘was no known risk of not getting the
| ‘C‘alPERS pension at the BC rate when Glave and Lewis signed the settlement agreement; (CG
97:12-15)) o o B
Glave said to Lewis that the Settlement Agreement will " 'get everything just as though
you were promoted.' And I said,'That includes my retirement,’ because obviously that's the
- biggest benefit of being promoted. And he sald 'It says all benefits.' " (RL3 170:9-15. )
The City was a party to the settlement agreement and the Complaint because the City was
~.responsible for any darnages. (CG 116:22-117:9.) |
City Checked With CalPERS
In or about J une 2007, shortly after signing the Settlement Agreement, the City contacted
. CalPERS for advice on how to implement its decisions concerning compensation and other.
" PERSible benefits the City was now providing vto Mr. Lewis. .
* At this time, Lewis was stillworking‘and the City could still effectively give him the full
title of a BC for a full year or otherwise qualify him under CalPERS' rules in any other way that
CalPERS may have sought to direct the City to act.
“The City sent CalPERS a eopy.-of the Settlement Agreement. (See referenee in Exhibit 9.)
- In this manner, CalPERS was aware that the City was asking for a decision on how to treat this
compensation for purposes of pensio'n.'CalP'ERS specifically ruled that the pay was PERSible ,
and that it should qualify to increase Lewis' pension in the manner sought in ‘this hearing.
In 2007, the Compensation Review Unit read the agreement and CalPERS analyst
Carlous Johnson specifically responded that the BC pay was to be PERsible and reportable as
"temporary upgrade pay". (RL3 172: 15-20 Exhibit 9.) _ '
| " CalPERS told the City to report it as temporary upgrade pay, a type of specxal
compensation. (LL 78:18-79:3.)
. In2007, CalPERS analyst Carlous Johnson the one who gave the City the. adv1ce, was
 the analyst that trained Lueras "probably almost a year "(LL2 79:5-9. )
The City 1mplemented Johnson' s specnﬁc advice and reported the BC pay as temporary

“upgrade payin every period thereafter unt11 Lewis retired.
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CalPERS' Duty to Proyide Accurate Advice
As adntinistrator of the City"s pension obligations, CalPERS had ﬁduciary and
contractual duties to provide the City with proper advice on hoyv to implement its agreement and
intent. The City had the right to rely on CalPERS'-performance of those duties.
CalPERS had all of the information necessary to make a ruling on this matter.
After evaluatlng the request and applymg its admlmstratlve experience and knowledge,
v CalPERS d1rected the City to calculate the difference between the pay Mr. Lewis recelved as
| Flre Captain and the new pay the City was awarding him pursuant to the BC pay scale, and then
to report that difference as "temporary upgrade pay". CalPERS instructed the City to do so for
 the approximately three years of additio‘nal back pay (the difference between what Mr, Lewis
had recelved as Fire Captam and what he should have received as BC), as well as do so for Mr..
Lewis' pay going forward | |
CalPERS also directed the Crty to pay employer and employee contributions calculated
on the basis of the BC compensation rate paid to M. Lewis. Pursuant to the PERL and |
bRegulations; and CalPERS' policies and procedures, "temporary tipgradebpay" is PERSibie :
compensatlon
- CalPERS never adv1sed that there was any "time limit" or duratlon on how long such pay
should be reported as "temporary upgrade pay", nor did it ever mform the City that the Clty
needed to take any other actions to comply with CalPERS' policies and procedures concerning
CalPERS' interpretation of the PERL Tlre City and Mr. Lewis relied on CalPERS' advice.
As the pension administrator for the City and purportedly the agency most qualified to
.determine the applicability of the PERL to effect the pension promises of the City, CalPERS |
could have chosen to direct the City to characterize and report Lewis' BC compensation in some
other manner quahfymg as PERSlble pay rate or spemal compensatlon, orif necessary it could
have directed the City to take some other action to ensure that Lewis' compensation quallﬁed as
- PERSible compensatlon
The City and Lewis were entitled to rely on CalPERS' expertise that the BC

compensatlon had been properly reported and characterized to provide Lewis with the benefits
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attributable to that compensation, including deferred income in the form of an eventrlal pension
ellowance payable by C'alPEiiS. | | A

No Policies and Procedures Governing CalPERS' Determination

Inthe Compensation Review Unit, there are no written policies or procedures. (LL1 76:5-

77:11) |

"In the Compensation Review Unit, every single case is different. The amount of
documentation we need is completely different. So also, the treatment of inqrriries is compietely
different.... [E]ach situation that we come across is completely unique in itself. I couldn't say
deﬁmtlvely how he [Johnson] came to his. determmatlon "(LL2 79: 15-22 )

City's Expectatlon That the Settlement Agreement Would Be PERsible

Stephame Easland was the City's attomey who advised the City on PERL matters, on
contract matters, on charter matters and on human resources matters. (Testimony of Stephanie
Easland ("SE"), 2/25/15, 20:17-22.)

Easland received a memo from the Clty s payroll officer, Laura Klng Yavormcky, in
- regard to how to 1mplement the prov1srons of the Settlement Agreement. (SE 27:9-30:19. )
Payroll was trying to see how the extra salary was to be reported to CalPERS. (SE 31:4-7. )

Easland's understanding was that "if it's CalPERS reportable, it would go towards therr
future retirement amounts." (SE 31 :_20-32:2.) Easié.nd responded in writing that "all future _
monthly pay rates will be BC rate and CalPERS reportable”. (Exhibit 4.) Easland said that Lewis
was "being oaid as if he had been promoted to the BC position." (SE 33:8-17.)

" Easland looked at the 'CalPERS' law on Westlaw and the CalPERS website. (SE 33:20-
35:2.) She might have contacted Jim Odlum, the attorney who represented the Clty in the dispute
with Lewis. (SE 36:22-25. ) .

_ The Settlement Agreement contamed the language that "Lewrs was to receive all current
and future: beneﬁts granted to BC." (SE 38: 12 19. ) BC's did not have a contract so the benefits
were set forth in resolutions that applied to BCs. (SE 38.14-19.) Easland assumed that the City
reoorted the BC pay to CalPERS for Lewis. (SE 39:9.)

. Based on the Agreeme_nt,. Easland's'pnderstanding was that Lewis was gétting paid as a
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BC and it would get reported to CalPERS accordingly. (SE 39:18-20.) She assumed that getting
a CalPERS pension ba_sed on the BC pay was "negotiated and the reason to get paid as a BC."
(SE 40:7-9.) "One of the results of the settlement agreement was to receive an increased
retirement." (SE 40:22-41:3.) | |

When Easland reviewed the Settlement Agreement she assumed after revrewmg it that |
the City agreed to mcreas_e Lewis' salary to the BC pay to "ultimately increase the retirement as if
he had been promoted to BC." (SE 41:19- 23 ) Easland never heard the term "temporary upgrade
pay" whrle working for the Clty (SE 46: 10 12, )

-If CalPERS had told Easland that the BC pay was not reportable, then she would have o
"double-checked the settlement agreement to see if we were in violation of the settlement
agreement." (SE 48:4-12.) | |

Councllmember Wendy McCammack testified that she raised the issue of whether Lew1$
was going to receive a CalPERS benefit assocrated with the BC pay and she was told by the City |
Manager and the City Attorney that Lewis would receive a CalPERS benefit based on the BC
pay. (WM 140:7-14.) | | |

McCammack said that she could not assume it would be anything but PERsible because
- the City was required.to_pay its contrihutions based on the BC pay for Lewis. (WM.142:1-6.) If

| CalPERS was going to require the City to pay contributions for Lewis based on the BC pay, then
the BC pay had to be PERSible for Lewis. (WM 142:1-'6.) McCammack asked the City Manager - |
or City Attomey whether CalPERS was accepting the contributions at the BC rate for Lewis and -
the City told her that CalPERS was. (WM 143:3-6.) v
| Lewrs Checked to Make Sure Approprlate Contnbutmns Were Bemg Taken Qut
for CalPERS - |

After the Settlement Agreement was 1mplemented Lewis checked to make sure the
correct percentage was being taken out of his BC pay for CalPERS. (RL3 170:21-25.)

AllBC Posmons Filled . - ‘ A o

From the time of the settlement to his retlrement all of the other BC pos1t10ns were

always filled. (RL3 173:8-9.)
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Publlcly Available - ‘ ,
" The BC pay was pubhcly avallable It was published on a publlcly avallable pay schedule

through the salary resolution of the Clty. (SE 77:2278:6.) The fact that Lewis was paid as a BC
was publrc information because he was a publlc employee. (WM 135:4-5.)

The Settlement Agreement was dlscussed in closed session and then subsequently
di_scussed in open session. (WM 134.22-136.24.) Lew1s was publicly recognized as being paid as
~ aBC. (WM 137:12-14.) | | | - -

. Duties of Fire Captain and BC
‘Many of the duties of a BC are similar to the dutiés of a Fire Captain (RL3 193:3-5.)
Lewis Regularly Performed the Duties of BC
"Lew1$ regularly perforrned the duties of a BC ona day-to-day basis: (RL3 155:2- 17 )
"The day is full of stuff like that." (RL3 155:16,-.17.) "It's not our job where we would go in and
- two hours you do this, two hours you do that; it's throughout the shift on an as-need basis. So Lif I
wasn't needed to go somewhere to deal with some issue, I might be going over the budget on the
remodels for the statlons or gathering infonnation for the new station to be built...." (RL3 155:8-
._ 5y , . v ; , o ‘
Lewis performed the duties that were not any different from those of any other BC. (RL3
201:10-17.) | - o T

Ona day-to-day basis,A Lewis.met with' other BC'sin preparation for them to go in to do
, drsCIplme "So I was there with them before they went in. Usually not at the fire statlon because
it was conﬁdentral 1nformat10n Employee d1scrp11nes are protected ."(RL3 186: 20 25.)

‘ Lew1s did numerous thmgs ona regular basrs that were exactly what a BC would do
: (RL3153 25 154; 25) : , ‘
Part of the BC duties were to take care of dlsc1plme issues: w1th1n the SBFD personnel
(RL3 152 7-14.) ; |
~ Lewis performed the dutles of a BC in both emergency incidents and some admlmstratlve
things. For example, he managed the budget for the remodel of the fire statlon (RL3 151:14-25.) - |

“The daily duties of a BC "were sporadic in as much as the emergency calls are
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throughout the day, and obv1ously not planned or scheduled. So fill-in work was done all the
time, whether that was managing a budget, or doing employee evaluations, or domg research on’
a pohcy and procedures for fire ground safety or training." (RL3 154:6-14.)
A BC's work is done all over the city. (RL3 155 18 20.)
‘Lewis also performed the dutles ofa BC when ona ﬁre site, when respondlng to fire |
calls, when planning a new fire station, and when appearing in BC uniform. (RL3 179:10-21,
183:13-184:9) o | |
* Lewis testified that he was instrumental in getting a new fire station built in the Cajon
area. (RL3 152:1-6.) | _
Lewis also did the adm1mstrat1ve duties of a BC or actlng as a BC. (RL3 194:3- 194 15)
Lew1s performed BC duties "on a regular basis at least once a week and probably more.
‘With the way we work is three shrfts consecutlvely, on four shifts off, and then back to three on.
- So basically, youdid a cycle. That's what we call the cycle, and we did those on a weekly basis. -
And so during the course of that period of time, all of the things that we'ye talked about, the
advice to the BCs; especially the diecipline because it was an .ongoing thing with many '
employees.” (RL3 194:7:15.) | | | |
Lewis performed oversight supervision of the Battal_ion ona very regular basis. Also,
"[s]ometime during the 72-hour period I would end up either in a BC position on an incident,
because San Bernardino is a very busy c1ty, or as administrative oversight for the- Battahon And
. more regularly than that, maybe depending on the time, I was actlvely 1nvolved in advising
- them on disciplinary iss_ues and doing administrative things as far as the budgets, the -
equipment...." (RL3 195:3-19.) | |
Each of those were "things that only a BC would do and I did on a regular basis each
: cycle. Whether it' was ﬁlllng .in' trying tovprepare'b'udgets,‘ or disciplinary things. Those were .
things that took up time but they fit in between the emergency responses, the tralmng, the
development of pollcles and procedure " (RL3 196:25-197:7.)
- Lewis also developed policies and procedure for the fire department which only

management does. (RL3'196v.6.25 to 197:7) .
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'Lewis perfermed the duties of BC, like "takivng care of the staffing requirements, going
'through planning out the next shift, respondmg of the mmdents training evaluations." (RLl
178 22-25.) _ ‘
 CalPERS Testimony in Hearing

When pressed in cross examination, CalPERS Compensation Review Analyst Lolita
Lueras admitted that if Lewis worked in the same location as a BC, performed the duties of a-
BC and was in the Fire Management group 51m11ar to other BC's, Lueras would put Lewis in the
group or class that the agency told her an individual falls under. - ’

When pressed in‘cross examination, CalPERS Lueras acimitted that the job title is not

' determinative, it is whatever the City'deems is the correct group or class:

Q Ifthe city treated Mr. Lewis in the management confidential fire
group, then would you accept that designation"’

A Again, I look at the agency to provide me the information to |
substantiate the information given to me.

THE COURT: Is that a yes of 1o, ma'am?
THE WITNESS: Repeat your question.
BY MR. JENSEN

Q Ifthe clty placed Mr. Lewis and treated him as a management
confidential group, would you put him in the management confidential

group? :
" MR. KENNEDY: Relevancy.
THE COURT: Overruled.
THE WITNESS: This is a loaded question.

THE COURT: You basically keep saying you rely on the information
from the city. Counsel is saying if the city told you he was in the ,
-confidential management group, would you put him'in the confidential
management group? :

THE WITNESS: If the steps leading up to making that determination
on my end matched the information that the agency was pomtmg me to,
then, potentially, yes. : - :
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BY MR. JENSEN:

Q But you just said you relled on the clty to determine what group or
- class he was m ‘ : : = :

A 1have a starting pomt and I start with my data that I have in front of
me.

Q So in other words you don't rely on the city to detemrine the ~group
or class? ’

A Thave a starting pomt that I have to start from.
Q_ " What is the startlng pomt‘7 |
A The payroll information that's irlput in the system.
Q And what's rhe next step? | |
A The next step would be to verifjr the pay rate that was reported.

Q . But we're talking about group. or class.. Did you look at the code -
section of group or class‘7

A Idid.
Q And what are the individual separate variations in groap or class?-

MR. KENNEDY: She just quoted them for the record It's been asked
and answered

" THE COURT: It's defined by statute. -
 BY MR. JENSEN:

Q- Did you look at work locatlon of Mr Lew1s as part of your startmg
point? '

‘A No. _ | |
Q Did yoo look at job duties?

A No. o

Q- And's so do you defer to the city on those two 1ssues‘7 -

A That wasn't an issue in the payments that were reported. ThlS isa
very small portlon ofa very large statute..

Q Sodo you --
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A There's a line of thinking that you must go through and also keep
into consideration all payments afforded to an'individual must also be
available to an entire group or class. :

- Q SoMr. Lewis was paid at the BC rate?
MR. KENNEDY: Objection.
MR. JENSEN: Excuse me, M. -
THE COURT: Counsel, you have to let him finish his question. before |

~ you jump in, okay?

- Why don't you sit down and calm down. Go ahead.

BY MR. JENSEN:

Q Assume Mr. Lewis was paid at the BC rate, were the other BC's
paid at the BC rate?. . :

A Assummg he was paid at that rate, were the others paid at that rate? |

Q Would he fall into that? Would that same BC rate be available to
the other BCs?

A Ithink we're generalizing it a little bit. So BCs receive the same
pay as BC, yes. '

Q Soifhe was pald the BC rate, he would be pald -- the pay would be
avallable to all BCs if he was in that group?

MR. KENNEDY: Your Honor vague questlon
THE COURT: Overruled.

THE WITNESS: Because the- person was. recelvmg payments does not
stick them in'a group.

MR.]J ENSEN Okay. This is frustratmg because there isa deﬁnltlon -
- MR. KENNEDY Objectlon your Honor. | |
‘THE COURT: You can all make arguments in clos1ng
MR. JENSEN Okay. ,
'THE COURT: Do you have anymore questlons? .
BY MR. JENSEN:
Q So let me just lastly phrase it. -
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What would be the other log1ca1 work-related grouping varlables that
you would consider in Mr. Lew15 s case?

A None. Because the city groups their employees based on the
bargaining -- collective bargaining. That's how they group their
individuals. So that's the one that was apphcable

f (LL2105 17-109:21.)

"The job title is a spec1ﬁc portion of a group. So in Mr Lewis's instance he is a fire
safety employee rank five, if you will. They follow the. same MOU. So he would be subject or
entitled into the benefits and payments in his group or class which is 1dent1ﬁed as fire safety
Rank and File by his employer. If his employer h'acl stated to me that his category was that under
the xttanagement conﬁdentialrMOU, .thetl it vt/ould have changed -- or could havé changed -- my
determination.” (LL2 72:17-73:5.)

'lHowevet, I was also ,given a Settlement Agreement that mirrored the instructions that
were given to me by the city that he was a rank and file employee." (/bid.) |

CalPERS' New D_etet'mlnation l)isallowing Reporting as "Temporary Upgrade Pay"

CalPERS now claims the increase in salary was not "temporary upgrade pay" because it
was not'terhporar'y; nor was it otherjtypes of special .corrlpen'satlon, (LL2 69’:576.-)'.. '

CalPERS also says that it is not payrate because Lewis held the title of Fire Captain, not
the title of BC, and that the reported regular pay rate ‘was that of a Fire Captain, not a BC. (LL2
72:12-13.) CalPERS also argues the compensation could not be payrate because Lewis did not
regularly perform the duties of a BC, but then in testlmony said that it is up to the Clty to
- determine the actual duties: (LL2 70:17-71:1.) A |
| CalPERS in general does not like to see compensation eamal;le or compensation reported
that is sporadic and not consistent, stable, routine predlctable (LL2 65:25-66:5.) Lueras
admltted however, that the payments were reported to CalPERS consmtently and predlctal)ly
(LL2 66:7-11.) '

Further, CalPERS does not look at whether the duties - p_erfonhed sporatli’cally or
consistently, but rather whether tlte pay was reporte(l consistently or sporadically, (LL 67:1-10.)

Lueras said that even if Lewis' compensation was consistently reported at the BC rate, it
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would not qualify as compensation earnable because the'Settlement Agreement said that Lewis
would remain in the Ftre Captam posrt1on and be compensated at the level of BC. "So in my

v mmd that's makmg him. a group or class of one: whlch cannot happen for compensatlon earnable " -
purposes.” (LL2 69: 7-19. )

Lueras said that if an employee consrstently performed the dutles of aBC, CalPERS
would look to see that the payments were consistent and regularly in amount over time. But she
also testified that the dutles and work schedule are outs1de of CalPERS' purv1ew and instead are
‘the provenance of the HR department or City affairs. (LL2 66 15- 22 ) . | |

~In this case, the City determined that Lewis did perform duties.of the BC, and the City -
- paid Lewis regularly at the BC rate. CalPERS, however, wants to lnterject itself into.the Clty's
affairs and argues Lewis was not entitled to the 'payrate, of the BC because he did not regularly
perform the duties of BC. But even Lueras says that the duties are the City's to.determine. (LL2
66:15-66:22.) | | " - |

Lueras said that she would not change her determination unless there was no Settlement
Agreement. (LL274:25-75:19.) | |

Lueras said that when reviewing a temporary upgrade pay position or an upgrade
payment that was reported to th‘e systern, she generally asks for personal action forms shoWing
that the employee was entitled to the payments pursuant to an MOU or a written member pollcy

or agreement but that in thlS case she was given: the Settlement Agreement that she- consrdered

outSIde of what was written in the MOU (LL2 76:23-77:9.)

"In other words, you look for the clty to document each tlme there is an acting positionin |

| order to substantlate the temporary upgrade pay. If there is no underlying documentatlon, then
| CalPERS would deem the payment not reportablc If you can't substantlate a payment 1t
: 'wouldnt be reported to the system. (LL2 77:10-18. ) '

Lueras said that CalPERS typically will accept compensation that was reported
consistently. She said that final settlement pay is excluded (LL2 51:4), but that she saw nothmg
" in the Settlement Agreement that constltuted a "red ﬂag to look for final settlement pay "such as

language that anttclpated an end date of ‘employment (LL2 56:8-14.)
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vlntrovd'uction ' o o

It is undisputed that Mr. Lewis worked his whole‘career for the City of San Ber’nardino.
Mr. Lewis was fully qualified and available to take a higher position,‘ including more than
satisfying all of the duty requirements and being the next on the civil service prornotion list.
However, Mr. Lewis was illegally denied a pfcmcticn that he was fully and legally entitled to
receive. It was alleged that the Fire Chief denied Mr. Lewis the promoticn because the Fire Chief -
| objected to Leww prior union advocacy and union orgamzlng activities.

‘ Umon act1v1ty is protected under the law. Mr. Lewis’ union activity was snota legitimate
reason to deny a promotion. Mr. Lewis filed a civil rights case in federal court. One of the
remedies available was to ccmpel the City to promote him.

The City subsecluently corrected its unlawful action, documented the settlement of the
.dlspute and agreed to prov1de Mr. Lewis with all of the compensatlon and beneﬁts apphcable to
the higher position retroactively and prospectively. As such, the City sought to provide Mr.

Lewis w1th much of what he had been wrongly demed Importantly, the resolution of the
A dlspute did not create new rlghts, but rather Justly provnded Mr. Lewis with rlghts that he
already earned and was already entitled to. The Settlement and resolutlon provided Mr. Lew1s
with the rights that had been wrongfully denied by the City’s prior 1nappropr1ate acts |
After retirement and without any change in facts CalPERS subsequently made a different

tnterpretatlon based on an incorrectly readlng of the law and madequate understandlng of the
facts. Inaccurately, CalPERS incorrectly rehed on a small number of semantics that are belied by
the actual details. . _ ' |

' CalPERS’ Statement of Issues 1gnored 1ts pnor determmatlon, mlsunderstood the :
situation, focused on semantics, was legally defectlve, and did not make any good faith or real
' mqulry of the City to inquire into any addltlonal facts. CalPERS’ Statement of Issues and its
admlmstratlve arguments 1gnore the law and evidence that overwhelmlngly supported Mr. Lew1$

- and his entitlement to the higher pension even before the hearing began.
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In response, the City'forcet’ully opposed C_alPERS arguments. Mr. Lewis also vigorously
. opposed CalPERS and fully lltlgated the matter. | |
A four-day hearmg was held with several key witnesses from the City of San Bernardino
that each supported Mr. Lewis’ entitlement to a hlgher pension. Attorneys in the City Attorney’s
office, and several other key City employees testified and produced compelling evidence that -
CalPERS had specifically directed the City on how to report, characterize, and deal with the
retirement aspects arising from the res01ution of the dispute. Mr. Lewis, councilmember Wendy -
‘McCammack, and other high ranking City officials testified and produced facts that supporta
finding in Mr. Lewis’ favor, including about (i) the City grouped and dealt with Mr. Lewis as an
employee in the class of persons subject to the fire management MOU, (ii) Mr. Lewis regularly
performed Battalion Chief duties in the normal course of his work week; and (iif) CalPERS |
assured Lewis and the City that the amount of Mr Lewns pension would be based on the hlgher
salary assomated with the Battalion Chief.
In the administrative process, CalPERS did not introduce signtﬁcant or persuasive
_evidence into the administrative record that .would support its position to not provide the penSion v
based on the Battalion Chief compensation. CalPERS mainly pointed to semantic entries on

forms that were leOI’CCd from context or meanlng or practice.

Collateral Estopgel and Res Judzcata Collateral estoppel and res judzcata apply to bar
CalPERS' reduction of Lewis's pension in this quasi-judicial proceeding. (Y.K.4. Industries, Inc.

v. Redevelopment Agency of City of San Jose (2009) 174 Cal.App.4™ 339, 356-357.)

(1) The issues in the 2007 determmatlon and dlrectlon and in. the current process are
1dent1cal |
(2) The 2007 determination was made pursuant to CalPERS' formal authorlty and
duty to apply the PERL CalPERS' staff have authority to make final determmatlons
-pursuant to CalPERS delegated authority to make final dec1s10ns (8§§20099, 20134 CCR
§555 ) The 2007 determination was actually lltlgated ina qua51-_|udlclal process once the
'Clty of San Bernardino sent the Settlement Agreement to CalPERS and CalPERS'

Carlous Johnson determined it to be "temporary,upgrade pay". Sims explained, "[a]n -
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- issue is actually litigated [w]hen [1t] is properly razsed by the pleadings or. othemnse
and is submitted for determmatlon, and is determmed...." (People v. Sims (1982) 32
Cal.3d 468, 484, italics in original.) CalPERS had the opportunity to htlgate the matter

' further but chosen not to,
(3) The contested BC posmon settlement agreement, and pay issues were
necessarlly decrded when CalPERS provnded the City with the demgnatron of temporary
" ‘upgrade pay; ' o -
(4) CalPERS' determination showed it considered and resolved the matter;
(5) The determination, the City and the City's attorneys' uhderstandingv, and then
_ongoing treatment and acceptance of regular reporting of Lewis' increased compensatlon '
as temporary upgrade pay for six years indicated that the deterrmnatlon was ﬁnal and
(6) The dispute was between the same partles (Lewis and CalPERS, and llkely the
City of San Bemardmo)
Res judicata gives certain conclusrve effect to a former _]udgment in subsequent litigation
| 'involv1ng the same controversy. (Commtsszoner (_)f Internal Revenue v. Sunnen (1948) 333 U.S.
59‘:1 ) Res judicata and collateral estoppel bar CalPERS from re-litigating e quasi-judicial

determination considering evidence. (Hollywood C'ircle, Inc. v. Dep’t of. Alcoholic Beverage

- Control (1961) 55 Cal.2d 728, 732.) The r'e-litigation of ’issues that could and should have been

pursued in a prior proceedtng action is also barred. (Takahashz v. Board of Regents (1988) 202
'Cal App. 3d 1464.) Collateral estoppel is grounded on the premlse that once an issue has been
resolved in a prior proceeding, there is no further fact-finding function to be.p_erforrned." .
(Murray v. Alaska Airlines, Inc. (2010) 50 Cal.4" 860‘ 864 ) No new fact has arisen. (Hughee V.
- Board of Archztectural Examiners (1998) 17 Cal 4th 763 ) CalPERS does not have statutory
| authonty to reoperi a declded matter.” (Gutzerrez v. Bd of Ret. of Los Angeles Cnty Employ
" . Retirement Ass'n (1998) 62 Cal.App.4"‘ 745.) Collateral estoppel and res judicata can prevent the .
impeachment of a prior final judgment. Berg v. Davi (2005) 130 Cal.App.4th 223. Additionally,

" The correctlon of errors and omissions is not authorlty to reopen a case. (See Gov't

" Code §§20160, 20164; Gutzerrezv Bd. of Ret. of Los Angeles Cnty Employees Ret Ass'n. (1998)

62 Cal. App 4™ 745 )
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CalPERS has failed to state a fact or law that would allow it to proceed under Gov't Code section
11506. : . .. , S
m. Determined in 1007, laches bars ‘CalP-EbR.S' proSeeution of this case at this late :
date. CalPERS argues in 2015 that it could not previously figure out what occurred, but
CalPERS ‘h'ad‘.the opportunity to investigate or litigate earl_ier_ when ir_lforrn'atiorr was fresher but
chose not to pursue 1t o | | | v |
Charter City Autonomy. Charter eities enjoy "autonomous rule over municipal affairs
pursuant to article XI, section 5 'of the California' Constitution, 'subject only to conﬂicting
prov1s1ons in the federal and state Constltutrons and to preemptive state law.' " (Assoczated '
Builders & Contractors Inc. v. San Francisco Airports Com. (1999) 21 Cal. 4th 352.) Two core
"municipal affairs" reserved for determination by charter cities are (i) the compensation of
municipal employees and (ii) the structure, of government (including structuring ofﬁces, duties,
and pos1t10ns) (Cal. Const art. X1, §5(b), Johnson v. Bradley (1992) 4 Cal. 4th 389. ) |
- The City exercised its right to become a charter city and reserved complete power over
compensanon of its government officials and the structure of its sub-government offices. (City of
San Bernardino City Charter; First Street Plaza Partners v. City of Los Angeles (1998) 65 |
Cal.App.4th 650.) The Clty structured the settlement to prov1de the pay and benefits of the BC
position lacking only the tltle of BC. (Exhlbrt 6 ) Pursuant to its Charter, resolutlons and
ordrnances, the C1ty pald Lewis the BC salary and benefits in cash, pursuant to pubhcly available -
pay schedules, for services that the Clty reqmred that he render on a full-time basis during
normal working hours.
~ Even under the ) more restrlctlve general law, the Crty establlshes the dutles or-position.
(Gov't Code, §§36501 36505 41005.) By ordinance, the City may authorlze or require one
. position to perform various dut1es, including of other positions. (Gov't Code §40805 5, 40812 )
~ Asan example, a city by ordrnance may transfer or require performance of the City Clerk’
duties and responsrbrlltles by other ofﬁces (Gov’t Code, §40805.5; see also §§51505 51507. )
The city can require the City Clerk and other posrtlons to perform- "addrtronal dutles" (Gov’t

Code, §40812.) (Once a charter city, City of San Bernardino had vastly greater power to
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- estabhsh duties or posmon ) When not otherwise prov1ded for, each deputy possesses the powers
and may perform the dutles attached by law to the ofﬁce of his pnncxpal (Gov’t Code, §1194. )
When an officer dlscharges ex off cio the duties of another office than that to which he is elected
~ or appointed, his official 51gnature and attestation shall be in the name of the ofﬁce the duties of
which he discharges. (Gov't Code, §1220.) The limitations on performing multiple duties are
against an individual simultaneously being elected to "incompatible offices" (which does not _
apply to this situation). (Gov't Code, §1099; Eldridge v. Sierra View Local Hospital Di&t. (1990)
224 Cal.App.3d 311) | | | A

PERL Statutes | |

 Interpretation in Favor. The Supreme Court has held that "[a]ny ambiguity or uncertainty

in the meaning of pension legislatio'n must be resolved in favor of the pensioner." (Vehtufa
County Deputy Sheriffs' Assn. v. Board of Retirement (1997) 16 Cal.4"™ 483, 490.) |

PERL Scheme Does Not Address Titles. The PERL does not address titles. The're isno
implication in the PERL that the L‘egislature delegated authority to CalPERS' to testrict or
proscribe pensions based on the titles of jobs. In fact, the PERL describes groups or classes based
on the similarity of duties.'. B | I_ |

~ Not Firtal Settlement Pay or Pay In Anticipation of Retirement. Lewis received the

increased BC compensation dating from 2007 (and actually including two years of retroactive
payments that CalPERS <lire'cted the City to report to CalPERS. ) Lewiskdid not retire urltil'2012.
; While Section 20636(e)(2) permtts CalPERS to rev1ew the pay increases received by an -
employee in the three to five years pnor to ret1rement if they exceed those recelved by other
employees in their group or class, there were no above-average or s1gmﬁcant pay mcreases in the B
three to ﬁve years preceedmg Levws retlrement ‘other than the pay ralses (and at least one pay
reduction) that all of the BC's received.

Further, Lewis was forced to retire on 1ndustr1al d1sab111ty after he was diagnosed with -
lymphoma This occurred long after the 2007 settlement whereby the Clty prov1ded h1m with the '
B compensatton and all other benefits of the BC position. The compensation increase to the BC

rate was clearly not in anticipation of retirement.
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No Retroactive Application. CalPERS must apply statutes in the PERL and/or the
Califo‘rnia'Code of Regulations that were in effect on Lewis"retirement.: CalPERS cites C.C.R. |
§570.5,‘ even though it did not become operative until August 10, 2011, years after these matters
occurred and aﬁer Lewis' retirement. ‘ ' o

A, Lewns Compensatlon as BC Meets CalPERS' Regulrements

Lewis was legally entitled to hold the position of BC at the SBFD and to receive the
compensation, deferred compensatlon and pens1on rlghts, and benefits ﬂowmg therefrom. He
received the BC compensatron for full-time work. . |

Lewis! BC salary thus qualifies as compensatron earnable" pursuant to Government
Code section 20636 he received a monthly rate of pay and was pald for performmg services on
a full-time basis durlng normal workmg hours based on a pubhcly avallable pay schedule duly

“adopted by the City. |

B. Group or Class

Sectlon 20636(b) of the PERL says payrate is the rate of pay "paid ... to similarly
situated members of the same group or class of employment". Section 20636(e)(l) deﬁnes

~"group or class of employment" as "a number of employees-considered together because they
‘ share similarities in job duties; yvork location, collectiVe'bargalning unit, or other logical work--
related grouping." ' |
~ Lewis both funcuoned as and performed the duties of a BC like the other BC's, and he

was 2 member of the Fire Management confidential employee bargalmng umt llke other BC's.
This, not formal title, determines Wthl‘l "group.or class” he belongsin.

C.  "Regular Rate of Pay" |

"An employee s 'regular rate' of pay is 'the hourly rate actually pa1d the employee for the '
normal non-overtlme workweek for wh1ch he is- employed "" (Parth v. Pomona Valley Hosp |
Med. Ctr. om Clr 2010) 630 F 3d 794, 802, quoting Wallmg V. Youngerman-Reynolds
| Hardwood Co (1945) 325 U.S. 419 424)

The regular rate by its very nature must reflect all paMents, which the parties
- -have agreed, shall be received regularly during the workweek, exclusive of -
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overtime payments. It is not an arbitrary label chosen by the parties; it is a fact.
Once the parties have decided upon the amount of wages and the mode of
payment the determination of the regular rate-becomes a matter of mathematical
computation, the result of which is unaffected by any designation of a contrary
regular rate’ in the wage contracts.

(Wallmg 12 Youngerman-Reynolds supra, at 424-425, )

~ D. Labor Code Regulrements Re "Average Weeklx Earnings"

When Lew1s went on paid disability leave in July 2011 because of i 1nJur1es and illness

mcurred in connection w1th his work at the SBFD his BC wages were used to calculate his
dlsablllty pay. He recelved dlsablhty compensatlon based on the monthly eamlngshe received
’ based on the pubhcly avallable BC pay scale. ‘. o

This is an implicit determmatlon that his wages were what he received as BC,
irrespective of what duties he performed. For_example, Labor Code section 4453 sets disability
payments based on "average weekly earnings". Flu"ther, CalPERS cannot argue that Lewis was
performing Fire Captain duties (as opposedto BC eluties) during his highest and final year of
compenSation because he was on disabi]ify'leave:and was not perfbrming the duties of any .active B

ﬁreﬁghter position.

. L. . CalPERS Must Accept Mr. Lewns BC Compensatlon as Paytrate and

""Compensation Earnab]e"
A.  Prior Advice

After c‘onsidering‘ all of the facts relevant to the situation, CalPERS explicitly instructed
the City to report a portion of Mr. Lewis' BC compensation as "temporary upgrade pay".
CalPERS has now apparently d.ecided'_it‘s instructions were in error. CalPERS must correct those
* “errors, and cannot punish the City or Mr. Lewis for its incorrect advice.
| " The clearest way to correct the errors is to reeogriize that Lewis is entitled to use the BC -
pay as “payrate under Section 20636. | | |

| B. . Correction of Errors and Omissions _
vGovei"nmehAt Code sectiens '2016_0, et seq), state that Cal‘PERSkkand contracting agencies '

‘(suvch'as the City) have a mandatory duty to correct their errors and iomissions which negatively
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impact metnbers, and that this dttty continues throughout the lifetime of the member and his/her
beneficiaries. . A |
CalPERS argues or irhplies that Lewis or the City were in some manner resoonsible for
incOrrectly.reporting a portion of his BC compensation as "temporary upgrade pay", deSptte-th_e
féct that the City submitted sueh reports after being explicitly directed to do 50 by CalPERS.
C. Compensation Earnable and Payrate
“Compensation earnable” consists of a member's s “payrate” and “special compensation” (
Gov.Code, § 20636, ) “Compensetion earnable” by a member means the payrate and special
compensation of the member, as deﬁned by subdivisions (b), (¢), and (g), and as limited by -
~ Section 21752.5. | | |
An employee's “payrate” is the monthly amount of cash compensation received by the

emp]o,yee “pursuant to publicly available pay schedules-."’ ( Gov.Code, § 20636, 'sub'd»._(b)(l)'.)v -

(b)(1) “Payrate” means the normal monthly rate of pay or base pay of the member
paid in cash to similarly situated members of the same group or class of
employment for services rendered on a full-time basis during normal working
hours, pursuant to publicly available pay schedules. “Payrate,” for a member who
is not in a group or class, means the monthly rate of pay or base pay of the -
member, paid in cash and pursuant to publicly available pay schedules, for -
*services rendered on a full-time basis during normal working hours, subject to the
hmltatlons of paragraph (2) of subdmslon (€)®. Gov't Code § 20636 (West)

“It has been beyond dlspute that pay received for the performance of all normally
required dutles . constitutes compensation under PERS law.’ ” (City of Fremont v. Board of
A‘dmkinistrati‘on, supra, 214 Cal.App.3d atp. 1031, 263 Cal.Rptr. 164.) City of Sacramento V.
Pub. Employ’ees‘ Ret. Sys., 229 Cal. App. 3d 1470, 1484, (Ct. App. 1991)

- BGov't Code § 20636 (e)(2) Increases in compensation earnable granted to an employee
who is not in a group or class shall be limited during the final compensation period applicable to
the employees, as well as the two years immediately- preceding the final compensation period, to
the average increase in compensatlon earnable during the same period reported by the employer
for all employees who are in the same membership classification, except as may otherwise be
determined pursuant to regulations adopted by the board that estabhsh reasonable standards for
grantlng exceptlons : : :
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D. Speclal Comgensatlon "Temporagy Upgrade Pay ,' ‘ _
CalPERS determined that Lew1s BC compensatlon qualified as “temporary upgrade

pay"; California ‘Code of Regulations sectxon 571(a)(3), Premium Pay, states:

Temporary Upgrade Pay — Compensatlon to employees who are required by ‘
their employer or governing board or body to work in an upgraded
position/classification of limited duration.” -

There is no definition in the PERL or the Regulations which further defines what
. eonstitutes "'limit_ed, d'uration';v.' The time period during which Lewis received the BC pay elearly o
had a start and end point and therefore was of llmited duration.

Further, if CalPERS 1nsrsts that Lew1s receipt of the BC eompensatlon was not of llmlted
duration, but was perrnanent in nature, then CalPERS should either correct the pnor reportmg

-}and 1nclude all of the BC compensation in Lewis' base salary or instruct the City to make such
corrections, and then- calculate Lewis' pension based on that mcreased base salary. -

There is also no definition in the PERL or the Regulatlons which further defines what it
means to "work in an upgraded position/classiﬁcatibn" Asa charter city and Lewis' employer
the Clty had constitutional autonomy and authority to determine what duties Lew1$ perforrned or
: d1d not perform. CalPERS has no authority under the PERL to evaluate the spec1ﬁc duties

performed by any employee. . ' '

Instead, CalPERS has the ministerial duty as applied to the instant case to (i) accept the
City's determination that Lewis was eligible .tovand would receive compensation pursuant to a |
| publicly approved pay,schedule at the rate paid to BC‘s; and "(ii) accept the City's determination

of whatever duties Lewis would then perform for the City in exchange for that compensation.

E.  CalPERS Must Either Accept the Disputed Portion of Lewis' BC- = -
Compensation As "Temporary Upgrade Pay'', As "Payrate” Or Must Now
Appropriately Redesignate It ° ’

If CalPERS, despite exphc1tly advising the City to report a portlon of Lewis'
‘compensation as "temporary upgra_de pay", now beheves that compensatlon must be reported to
CalPERS in some other'fa'shion'or designatlon, CalPERS is obligated to establish the oorrect
designation such that Lewis receives the full PERSible benefit of all of his BC'cornpensatlon.
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For example, C.C.R. §571(a)(1) — Incentive Pay, includes the following:

Bonus — Compensation to employees for ‘supei'ior performance such as "annual
performance bonus" and "merit pay".... A program or system must be in place to
. plan and identify performance goals and objectives.

. The fact that Lewis performed asaBConan actmg ba51s before he took the BC 7
promotlonal tests, then achleved exemplary scores in those tests; and then contmued o be called
on to regularly perform BC duties such as taking command of fire suppression events under the
AIncid_enti Command System, constituted "superior performance." Moreover, Lewis did so
putsuant to his high scores in the BC nromotional test, which meets the definition of "a progratn '

or. system . in'place to plan and identify performance goals and objectives." |
| As another example, C.C.R. §571(a)(4) — Special Assignment Pay, 1ncludes the
following:
Confidential Premium - '(‘jompenSation to rank Iand file employees who are

-routinely and consistently ass1gned to sensitive pos1t10ns requiring trust and
~ discretion. : '

Pursuant to the Settlement Agreement and the City's decision to award Mr. Lewis the
benefits and rights of BC, he became a'memher_of' the conﬁdential Fire Management staff of the
SBFD and was mandated to carry out his duties with trust and discretion, If CalPERS maintains
- that he did so while remaining a member of the SBFD rank and file holding the position of'Fire
Captain,_ then the aclditional compensation he received would constitute-"compensatlon to rank
and ﬁle employees who are routinely and consistently assigned to sensitive positions requiring
trust and dlscretlon ‘

' lI. ' | Lewns ualifies for Inclusxon of EPMC m H|s Pensnon Calculatlon

All safety employees at the SBFD at the time of Lew1s retlrement were entltled to
inclusion of EPMC in their "compensation earnable", whether a member of the rank and file |
employees covered by Local 891 of the San Bernardino Professional Firefighters Union or a

member of the Fire Management eonfidential employees‘ bargaining unit.
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Accordingly, CalPERS must include EPMC in Mr. Lewis' pension calculetion; regardless
of the outcome of the dispute concerning his'base salary. '
III.  Not Final Settlement Pay, Molma Does Not Apply . :

‘CalPERS Lueras sald that CaIPERS dld not determine Lewis' compensatlon o be ﬁnal |
settlement pay and that it did not appear to have been such. (LL2 57:19-58:18.)

(f) As used in this part, “final settlement pay” means pay or cash conversions of
employee benefits that are in excess of compensatlon earnable, that are granted

- or awarded to a member in connection with, or in anticipation of, a separation
from employment. The board shall promulgate regulations that delineate more
specifically what constitutes final settlement pay.

(Section 20636.)

Although superficially similar because it involved a settlement agreement, the Molina
case law involved a differenf ‘sit'u.ation where the. employee‘ did not work for the city éfter{the

dispute arose. The payrate for the position [Molina} had held with Oxnard was $8,527.98 per
month and it was not affected by the settlement payout. (Molinq v. Bd. of Admin., California

Pub. Employees' Ret. Sys. (2011) 200 Cal.App.4th 53, 66.) Thi settlement in Molina was

separate and distinct from any work-related activ_it’ies. ‘Molina, however, was not reinstated by

o OXnard for a year at a published monthly payrete that would have generated $200,QOO in yearly ;

~ compensation. Rather, he was reinstated for a single day-at his normal monthly rate. Thus, there
was no legal basis for his assertion that $200,000 of the settlement payment shodld‘irlcrease_' o
Molina's pension benefits. (Moli’na, supra, at 66-67.)

Lew13 on the other hand performed the BC duties durmg his normal work hours and was -
pald the BC rate regularly and consrstently for years. o N
L o AFFIRMATIVE DEFENSES
L ‘CalPERS' Duty to Correctly Inform v

CalPERS was fully informed in or about J une 2007 of the City's decision to compensate
Lewrs in accordance w1th the BC pay scale hsted on the Clty s publlcly available pay schedule. It

 was fully informed of the City's intent to provide Lewis w1th deferred compensation in thc form
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of a pension, including one administered by CalPERS, based upon the BC compensation that the

| City paid to Lewis. It was also fully informed of the fact tllét the City requesledadvice from
CalPERS about how to properly report Lewis' BC compensation so that he would qualify for an

“eventual penswn based upon that compensation. v, | o | -

_ CalPERS then explicitly 1nstructed the Clty how to report Lewis' BC compensatlon ina

manner that would meet CalPERS' requirements and provide him with the promised pension
based upon that compensatlon. The City had no reasorl or basis to disloute CalPERS' explicit. |
reportmg mstructlons The Clty duly followed CalPERS' reporting instructions from June 2007
through Lew1s retlrement effective on November 1, 2012 The City also.made all employer and ‘
employee contributions to CalPERS that were attributable to the reported compensation, and
CalPERS accepted all such contributions.

CalPERS has contracted with the City to adm1mster the C1ty s pension promises. 7
CalPERS holds itself out as the agency with the expertise and experience necessary to correctly
administer the pension system of the Clty and all other CalPERS contracting entities. The City
had the legal right to reply on CalPERS to prov1de it w1th accurate advice concerning the

' 1mplementatlon of the C1ty s pension promises.

CalPERS has obtained no new 1nformatlon about Lewis' compensation since it ﬁrst
instructed the City how to report Lewis' compensation in June 2007. There have been no mate:rial--‘ '
changes in the situation or CalPERS' khowleclge of the sitoation from that period to the present. .

If CalPERS now asserts that Lewis' compensation was incorrectly reported, this is
entirely the fault and‘respoﬁsibilitji"of CalPBRS CalPERS had an affirmative duty to inforin the
City and Lewis of any reporting issues. CalPERS' failure to do so until now constitutes either the
failure to form a vélid'contra'ctwith the City for the provision of pension }ri_gh'ts and benefits, |
including the flghts andberleﬁts of Lewis, and/or a breach of the CalPERS-City contract.

Duty to Inform. CalPERS has a fiduciary duty to prov1de timely and accurate
1nformat10n to lts members (See Inre Applzcatzon of szth (March 31, 1999) PERS Prec. Dec
’ 'No 99-01 ["The duty to inform and deal falrly with members also requires that the information -

conveyed be complete and unamblguous"], see. also City of Oaklandv. Publzc Employees
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 Retirement System '(2002) 95 ‘C.al.Ap'p.t.lth 29,- 40.)

Misinformation. CalPERS and its officers are charged with the fiduciary relationship
descﬁned in Civil Code- section 2228: "In all matters connected with his trust, a trnstee is bound
’ to act in the highest good faith toward his beneﬁciary, and may not obtain any advantage therein
. over the latter by the slightest misrepresentat'ion, e’oncealment, threat, or adverse pressure of any

kind."

As this court has previously noted, "[i]n the vast development of pensions in
today's complex society, the numbers of pension funds and pensioners have
multiplied and most employees, upon retirement, now become entitled to
pensions earned by years of service. We believe that courts must be vigilant in
protecting the rights of the pensmner against powerful and distant administrators;
the relatxonshlp should be one in which the administrator exercises toward the

- pensioner a fiduciary duty of good faith and fair dealing." -

(Symington v. City of Albany (1971) 5 Cal.3d 23, 33, 95.)

This fiduciary relationship is judicially guarded by-the application of Civil Code
section 2235, which provides that "[a]ll transactions between a trustee and his
beneficiary during the existence of the trust, or while the influence acquired by
- . 'the trustee remains, by which he obtains any advantage from his beneficiary, are
. presumed to be entered into by the latter without sufﬁc1ent consnderatlon and
under undue influence.™ :

(Hittle v. Santa Barb'ara Co’unt‘y Employees Retirement Assn., supra; at 393-394.)

Equitable Estoppel. CalPERS takes the posntlon is that estoppel can never apply to itas
‘a matter of law. CalPERS essentlally says it cannot be held accountable when 1t repeatedly and
con51stently prov1des Members and/or contractlng agencws with incorrect advice over a long
.period of time and those Members and agencles rely on and act upon that adv1ce to thelr
vv significant harm. In short CalPERS grants 1tself absolute 1mmumty from any pnor mlstakes, no

- matter how egregious.

Thus, the doctrine of equitable estoppel is a rule of fundamental faimess,' founded o
on concepts of equity and fair dealing, that prevents a party from profiting from
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the detriment he or she induced another to suffer. It is based on the theory that a

: party who by declarations or conduct misleads another to the latter's prejudice.
should be estopped to prevent the former from obtaining the benefit of his or her
misconduct; provides that a person may not deny the existence of a state of facts
if he or she intentionally led another to believe a particular circumstance to be true
and to rely upon that belief to his or her detriment; and applies to prevent a person
from asserting a right where his or her conduct or silence makes it unconscionable
for him or her to assert it. Thus, equltable estoppel precludes a party from
asserting rights he or she otherwise would have had against another when his or
her own conduct renders assertion of those rlghts contrary to equlty

(30 Cal.Jur.3d, Estoppel and Waiver, §1 )

If CalPERS‘ current posmon is correct that Lewis' BC compensation was improperly -

' reported to CalPERS or that any other element of Lewis' employment with the SBFD
dlsquahﬁed him from recelvmg the pensmn benefits associated with his BC compensatlon; then
CalPERS utterly failed to notify the City and Lewis of this fact. The harm caused by this failure
to notify is no minor matter. Lewis maintained employment at the City with the full

‘understanding that his BC 'eompensation earned at the City would be PERSible income and
would be eligible for use in calculating his eventual pension. lv

In the words of our state Supteme Court, Lewis' long term detrimental relianceona -
§eemingly reasonable representatioh by CalPERS creates one of those " 'exceptional caSeS'. where
justice and right require' that the government be bound by an equitable estoppel.”" (City of Long
Beach v. Mansell (1970). 3 Cal.3d 462 501 ("Mansell").) | -

I CalPERS is Estopped from Denzmg the Use of Mr. Lewis' BC Salag '

Lewis i ns not seeking to 1mpose strict liability on CalPERS for every representatlon that it

 makes to its 1.5 mllllon Members. However, he i is also entitled to estop CalPERS from denymg

- its representatron of a reasonable beneﬁt Rather than immunize CalPERS the estoppel promotes
the Constitution and quahﬁes as an exceptlonal case" where ' ‘justice and rlght requlre ' such.
estoppel i in the words of Mansell. o

| A. Elements of Egultable Estogpel

It is well established that the doctrine of estoppel may be applied against a government"

body where justice and right require it. (Mansell, supra; Piazza Properties, Ltd. v. Department of =
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" Motor Vehicles (1977) 71 _Cal.App.3d' 622,631) |
” Elements of Estoppel. The reduisite elements for equitable estoppel are the same
whether applied-against a private party ot the goVermnent: (1) the party to be estopped was
apprised of the facts, (2) the patty to be estopped intended by conduet to induce reliance hy the.
~ other party, or acted so as to cause the other paljty,reasonably to believe relianee was-pintended,
.(3) the party'asserti'ng estoppel was ignorant of the facts, and'(4) the party aSserting estoppel |
suffered injury in reliance on the conduct. (Mansell, supra, at 489.)
e Egmtable Estogpel Against CalPERS All four elements of estoppel are satlsﬁed here: |
(1) CalPERS knew or should have known that it promlsedpenswn benefits to Lewis based upon
the BC 'compenSatiOn he received from the City, even theug'h CalPERS would vl:ater claim it was |
unauthorized to ptovide those beneﬁts; (2) CalPERS either intended this representatien of
pension beneﬁts to be relied upon, or Lew15 had the nght to belleve 1t was so intended; (3) Lewis
was unaware of the fact that CalPERS would later dlsavow such representatlons and (4) Lewis
relied upon the conduct of CalPERS in makmg his career plans to his injury. (See Drzscoll v.
. City of Los Angeles, supra.) | | | ‘
Lewis Can Prove All Eletnents Lewis can establish that he meets all essentlal elements
of estoppel. CaIPERS exphcltly or 1mphc1tly represented to Lew1s that it would grant him the
'pensmn rights and benefits ﬂowmg from his BC compensatlon at the Clty
Further, if CalPERS now contends that the City's reporting of Lewis' BC compensation
,‘ was 'i‘tnp_roper, Lewis has proven that he "did net have actual‘kn,owled'ge of the true_fact_s ,[and] "
did not have notice of facts sufficient to puta reasonahly prudent man upen inquiry, the pursuit
~of whlch would have led to actual knowledge " (Banco Mercantzl V. Sauls, Inc. (1956) 140
Cal App 2d 316.) . v
_ Nothlng from CalPERS put Lew1s on notice that CalPERS would dlsallow the use of hlS
BC compensatlon and associated EPMC in the calculation of his pension benefits before he -
retired. . _ |
' Evidence Not in Conﬂiet;' Al_t'ho'ugh eeto_ppel is generally a question of fact, when the e

evidence is not in conflict and is susceptible of only one reasonable inference, the existence of an
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estoppel is a question of law. (Driscoll v. City of Los Angeles, supra, at 305.)
| B.  CalPERS' Authority to Effect What Estoppel Would Accomplish -

'CalPERS asserts that estoppel is never available against it because it is mandated to apply |
the pr‘oyisions of the PERb and CalPERS' Regulati‘ons (orv at least CalPERS’ interpretation of
those provisions) and estoppel is never available "where the governrnent agency to be estopped
does not possess the authority to do what it appeared to be doing."

This: completely 1gnores the central holdlng in the Mansell case where the Supreme Court
found that imposition of estoppel would require the government to not only exceed what it was -
statutorily allowed to do, but in fact would contr'avene constitutional limitations (the |
constitutional bar on the alienation of tidal lands. 'i‘he Supreme Court made clear that estoppel
may be a rare or highly unusual remedy, btlt it is authorized and mandated "where justice and

- right" require such estoppel o | .
~ Moreover, CalPERS does have authority to allow the use of Lewis' BC compensatlon in -
| calculatmg his pension.

CalPERS has "plenary authority and ﬁdumary responsibility for ... administration of the
system subject among other thmgs to the mandate that " [a] retlrement board's duty to its
participants and their beneficiaries shall take precedence over any other duty." (Cal Const art,
XVI, §17) If CalPERS_ls permitted to seriously and repeatedly misinform a Member in ways
that cause the Member permanent, irreparable and substantial harm, this would eviscerate the

“mandate to put the interest of Members above all other duties. The constitutionaliy mandated
fiduciary duties certainly give CalPERSthe authority to now award Lewis a pensiOn based on his
} BC'compensation at‘the City, even if that compensation does not meet all of the technical
requirements that CalPERS (Wrongly) asserts. o |

* Government Code section 20125 states that CalPERS is .the "sole judge of the conditions
| under which persons may be adm1tted to and contmue to receive beneﬁts under this system
' CalPERS also has statutory authority under the so-called "correction statutes" to permit
; Lewrs the use of his BC compensatlon in calculating his pensron beneﬁts asa correctable error,

' if indeed the reporting of that compensatlon was lncorrect
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~ Nothing in the PERL precludes CalPERS from determining that an award of pchsion v t
“benefits utilizing Lewis' BC compensation is appropriate. | , , |
| C.  CalPERSIs Estopped From Now Disallowing Lewis' BC Comnensatiop
The doctrine of equitable estoppel is based on the theory that the party estcpped has
misled the other party to its prejudice, and ‘.mvay be applied against a governmental body where
justice and right require 1t (Piazza Properties, supra; Emma Corp. V. Inglewoqd Uniﬁed School
District (2004) 114 Cal.A;r)p.élth 1018.) Whenevcr a party has, by his own statemcnt or conduct,
intentionally and deliberately led another to believe a particular thing to be true and to act upon
such belief, he is not, in any litigation arising out of such statement or conduct, permitted to
contradict it. (Leasequip Inc. v. Dapeer (2002) 103 Cal. App 4" 394; California Evidence Code
§623.) . |
The réquisite elements for equitable estoppel are met in this case: (1) Th‘e party to be
estcpped (CalPERS) was apprised cf the facts; (2) the partyAto be estopped (CalPERS) Aiﬁtended ’
by its conduct to induce reliance by the other party (Lewis) on the explicit and implicit promises
““that LeWis could utilize his BC conapens'atioh at the City in the calculation of his eventual -
pension (and actlng in such a way as to cause Lewns reasonably to beheve rellance was ;
 intended); (3) the party asserting estoppel (Lewis) was ignorant of the facts, if 1ndeed any facts 4

exist which would otherwise support CalPERS' recent refusal to provide a pension based upon

the BC compensation; and (4) the party asserting estoppel (Lewis) suffered injury in relianceon - - .

CalPERS' conduct, to wit: he accepted continued employment at the City, made his retirement

-plans and left City employment believing that his BC compensation was PERSible. Lewis retired e

from CalPERS with this understanding and thereby ended his career, o'nly. to find that he would |
be receivipg a far smaller pension allowance from CalPERS than he had been promised.

» - If those estoppel elements are estabhshed against the government ‘the court must then
balance (1) the burden on the party assertmg estoppel if the doctrine is not applled agamst (u) the
public policy that would be affected by the estoppel. (Lentz V. McMahon (1989) 49 Cal3d 393 |

400-401.)

As the doctrine of equitable estoppel states, justice and right require that CalPERS be
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~ estopped from now disallowing use of Lewis' BC compensation and associated EPM_C in the
ealculation of Lewis' retirement pension.

II1. “ CaIPERS' Breach of Constltutlonal and Flduclag Dutles Owed to Lewns

CalPERS has been a trust arrangement smce its 1ncept10n with the Board of
Administration acting as trustee for the members as ‘beneficiaries. The Board owes fiduciary
duties te each member individually and to the membership collectively. Standard trust duties
apply. (Hannon Engineering, Inc. v. Reim, supra, at 425 [pension plans create a trust relationship
_between pensioner-beneficiaries and the truéteee of p‘en'sion fiinds _\a./ho'admini'st'ei'f retirement )
beneﬁts, trustees must exercise. their fiduciary trust in good faith and deal fairly with the
: pen51oners-beneﬁc1anes] ). _ o _

- 'When adopted in 1992, however, Proposition 162 strengthened ahd extended these

fiduciary duties. The amended California Constitution now reads in relevant part:

Notwithstanding any other provisions of law or this Constitution to the contrary,
. the retirement board of a public pension or retirement system shall have plenary

‘authority and fiduciary responsibility for investment of moneys and

administration of the system, subject to all of the following: ’

(a) The retirement board of a public pension or retirement system shall have the
sole and exclusive fiduciary responsibility over the assets of the public pension or

retirement system. The retirement board shall also have sole and exclusive
responsibility to administer the system in a manner that will assure prompt
delivery of benefits and related services to the participants and their beneficiaries.
The assets of a public pension or retirement system are trust funds and shall be

- . held for the exclusive purposes of providing benefits to participants in the pension-
or retirement system and their beneficiaries and defraylng reasonable expenses of
administering the system.

(b) The members of the retirement board ofa pubhc pension or retirement system
shall discharge their duties with respect to the system solely in the interest of, and
for the exclusive purposes of providing benefits to, participants and their -

*beneficiaries, minimizing employer contributions thereto, and defraying
reasonable expenses of administering the system. A retirement board's duty to its
participants and their beneficiaries shall take precedence over any other duty.

(Cal. Const., art. XV1, §17.)
In addition to CalPERS' pre-existing trust and fiduciary duties, Proposition 162 méndates
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that a retirement board shall have fiduciary fesponsibilizy to its members and beneﬁciaries above
all other duties. In other words,-the constitutional changes ‘were not simply aimedv‘a‘t biocking
"outside forces" (i.e., the government) from exerting contrcl over th‘e disposition and
management of pension funds but were also dlrected at ensurmg that the penszon systems
themselves fulfilled their ﬁducrary responsrblhtles to thelr respective membershlps

‘The constitutional duties-are not s1mply general statements of responsibility. Rather they
must actually gulde CalPERS' day-to-day communications with its Members, such as Lew13 |

. 1ncludmg 1mposmg a specxﬁc duty of care on CalPERS to ensure the accuracy of its

A commumcatlons with its Members

As the California Court of Appeals ruled in Czty of Oakland v. Public Employees'

' Retirement System, supra, "[CalPERS] owes a ﬁduc1ary duty to prowde tlmely and- accurate .
1nformat10n to its members". (Czty of Oakland supra, at 40 italics in original.) CalPERS itself
has recogmzed this same duty to accurately inform in its precedential decision In Re Applzcatton
of Smith, where CalPERS adopted the Proposed Decision of the ALJ stating, "[t]he duty to

inform and deal fairly with members also requires that the information conveyed be complete

- ) and'unambiguous." (In Re Applicatioh of Smith, supra.)'

A. CalPERS Breached Its FldllCla_l_'! Dutres Owed to Lewis v
Under Cahforma law a breach of fiduciary duty includes (1) the existence of fiduciary

relationshlp giving rise to fiduciary duty; (2) breach of that duty; and (3) damage proximately
caused by the breach. (Estate of Migliaccio v. Mzdland Nat'l. Ltfe Ins. Co. (C D. Cal. 2006) 436
F. Supp 2d 1095. ) | 7
| , CalPERS' unjust'disallowance of the use of Lewis' BC compensation in the calculation of
~his pension allowance meets each of the elements to' bring a breach of ﬁduciary claim against
CalPERS. | | |
"B.  The Existence of A Fiduciary RelationShin Giving Rise to Fiduciary Duty
CalPERS and Lewis were engaged in a' ﬁduciary reiationship-giving rise Vto a ﬁduéiary
s duty It has been held that the admmlstrator ofa pensmn is a fiduciary i in its relatlonshlp w1th 1ts

- pensioner. In Hzttle v. Santa Barbara County Employees Retirement Assn., supra, at 392 393, the

 Richard Lewis’ Written Argument‘ - p 4’3_" B



Attachment B
Respondent's Argument
Page 44 of 47

Supreme Court concluded that trusteeél n}ho administer pension plan retirement funds owe
fiduciary. duties of good faith and fair dealing towards the pensmner-benefimaries
Simllarly, in Masters v. San Bernardino County Employees Retirement Assn. (1995) 32
Cal.App.4th 30, 43-45, the court acknowledged the ex1stence of fiduciary duties owed by a
retirement plan and its admi'ni_stfator toa pension plan beneficiary. Pensions and retirement
| systems have fiduciary obligations to deal fairly and have a duty to inform employeeé.
| - CalPERS is an admini§trator~ of p’énsioné ‘and'is ina ﬂduciaryvrelationshin w1th its
| Mernb‘er's, specifically Lewis. CalPERS also" has fiduciary duties to its membér4beneﬁciaries, :
which have a Constitutional basis in Article XVI, Section 17, of the California Constitution.
CalPERS' also has other ﬁduciaﬂ duties as ptbvided by .s'tatut‘e. N |
- As seen by both case law and statute, CalPERS had a duty to deal with Lewis fairly and
in good faith. Included within the ﬁdnciary obligation is the duty to fully inform its »Merlnbers of
their options in obtaining retirement benefits, as stated in CalPERS' own Precedential Board
decision, In re Wzllzam R. Smith, supra. |

- C. CalPERS' Breach of Flduclarv Dutv

CalPERS has breached this duty by failing to fully and timely 1nform and/or correctly
_1nform Lew1$ of how its mterpretation of the PERL would apply to Lew1s BC compensauon and
its use in calculating his pensmn allowance
IV. = CalPERS' Actions Provide VUnlust Enrichmenl to CalPERS

CalPERS freely and knowingly accénled employee and employei cdnttib'uti()ns
associated with Lewis' BC compensation earned al the City. Contribution amounts aré |
established on the basis of actuarial 4estimates‘ of the pension allowances CalPERS will
eventually be required to pay to individuals based on the Salaries they earned. |

CalPERS' refusal to calculate Lew1s pens1on allowance on the ba31s of his BC
compensation, even though that compensation meets all requirements of the PERL concernmg

what constitutes "final compensation", means CalPERS has collected and is retaining funds in

| excess 'o"ftkhe pension allowance the cdntributions were expected to pay for. CalPERS thus would

accrue a windfall if the pension benefits paid to Lewis are reduced as CalPERS has dong,'
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resulting in an unjust enrichment to CalPERS' benefit and to the detriment of Lewis and the City.
V. CalPERS Is Barred By Laches -

Laches is such unreasonable delay by a plaintiff in asserting a rlght to relief as will render
the grantmg of rellef 1nequ1table (Nlcolopulos v. Superior Court (2003) 106.Cal.App. 4"‘ 304 30
Cal.Jur.3d, Equzty §36.) Laches will operate as a bar in equity to the successful maintenance of
~ the plalntiff‘s cause of actlon. (Cahill v. _Snperior Court of City and County of San Francisco
(1904) 145 Cal. 42; Kleinclaus v. Dutard (1905) 147 Cal. 245; 30 Cal.Jur.3d, Equity, §36.) The
- defense of laches requires unreasonable delay in .bringing suit plus either acquiescence in the act
abou_t which.plaintift' complains, or ‘prejudice to the 'defendant resulting from the delay. (Conti V.
Board of Civil Service Commzsszoners (1969) 1 Cal 3d 351; Miller v. Eisenhower Medical .
Center (1980) 27 Cal.3d 614. ) v

Procedures and Evndence, Proposed Decnsnon

In the hearmg and in the Proposed Deczszon, Mr. Lewxs met his burden to provnde
_evidence to prove that he was ‘entitled to the higher penswn under several dlfferent theones
CalPERS falled to 1ntroduce ev1dence to overcome the specific facts found by ALJ Matyszewskl.
and set forth correctly in'the Proposed Decision. ) o . N

ALJ Matyszewski correctly makes legal conclusions based on the PERL and California |
law. The ALJ correctly: provide several independent llegal grounds for ruling in Mr. Lewis’ favor. |

The Proposed Deci&ion ci.tesl the:appropriate Government Code sections that est_ahlish_
| compensation, pay rate, c.‘ompensatio_n earnable, and epecial compensation. ALJ Matyszewski .-
also correctly interprets the cnrrent law of equltable estoppel against agovernrnent agency: Czty N
of Long Beach v. Mansell (1970) 3 Cal.3d 462). Factually, equitable estoppel ls satisfied.
CalPERS recelved the settlement agreement and sent the City a letter on how to report it.
CalPERS “assured” Mr Lew1s that his hlgher salary would be included. Nelther the Clty nor Mr.
Lewis had any knowledge that CAIPERS would not 1nclude the increase. Mr. Lewns relied on - -
CalPERS representatxon to hlS detriment in the ways listed in the Proposed Decision and the
admlmstratxve record. Applymg the four part test, the Proposed Decision establlshes that

~ CalPERS is equitably estopped from now assertmg that Mr. Lewis’ “Temporary Upgrade Pay
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‘and the value of his EPMC not be included in this final compensation calculation. (Paragraph 17,
page 21 of the Proposed Decision). . | | | o ‘
| The Proposed Decision also recoghize’s that equitable estoppel may not be applied when
- doing so “would have the effect of grantlng to the state’s agents the power to bind the states
~merely by represcntmg that they have the power to do so. Page v. Clty of Montebello (1980) 112
Cal.App.3d 658,667.
However, the result iu the Proposed Decision does not extend .beyon_d the power inherent
in the PERL. The result was av.ailable'under the PERL in. several different Ways; For an eiample
| of one way, the result in the 'Proposed Decision was required because (1) the City grouped Mr.
Lewis in the class of employees. subject to the Fire Management MOU; (2) Lewis regularly
performed Battalion Chief duties in his normal work; (3) The City paid Mr. Lewis pursuant to
the publicly available pay schedules fora Battalion Chief; and (4) all PERL and other
requirements were satisfied. D . ' o
Thus, the Battahon Chief | pay was Mr. Lewis’ “pay rate”. |
. Without regard to ‘whether equltable estoppel applies, the Proposed Deczszon rejects
CalPERS’ posmon The Proposed Deczszon finds as a fact that “for all intents and purposes”, the
Clty by the settlement agreement (and othervwse) placed Mr. Lewis in the class of battallon
chiefs and treated him like a battahon chief. Mr. Lewis regularly performed Battalion Chief taske | _
in his normal workweek and was grouped by the City under the Memorandum of Understandmg
that pertamed to fire management and other Battahon Chiefs. Mr. Lewis* back pay was
calculated usmg publlcly available pay schedules and hlS future pay was based on pubhcly .
avarlable pay schedules and the MOU for Battahon Chlef Mr Lewis contmued to work for the
City at the pay listed in the publlcly avallable pay schedules for several years after resolvmg the "
dlspute ((Paragraph 18, page 21 of the Proposed Deczszon) | |
Regardmg EPMC, Mr. Lewis was entltled to EPMC in any case. There are no grounds for
denymg Mr. Lewis EPMC. P N
Asa pohcy issue, Mr. Lewis’ retlrement beneﬁts were not artlfimally 1ncreased by the

resolution of the dlspute. ‘I.ustead, the resolut;on of the dispute worked to provrde Mr.‘ Lewls with ‘
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the retirement benefits that he was already entitled to. CalPERS reliance on Prentice or Molina is
misplaced, as this case does not involve any artificial increase or “spiking”. CalPERS’ reliance
on Prentice is also misplaced because M1 Lewis was included in the group of Battalion Chiefs,
not a group of one. (Paragraph 18, page 21-22 of the Proposed Decision)

In practical effect, CalPERS’ argument in the administrative hearing (and likely before
the Board) would create an injustice on Mr. Lewis by forcing on him the consequences of a
(subsequently corrected) prohibited act by the City of San Bernardino. CalPERS should not
support or encourage inappropriate employment acts (such as denying Mr. Lewis the promotion
that he earned) by making the injured party suffer the (now corrected) consequences that were
the purpose or motive underlying the unlawful activity. In other words, if the Proposed
Decision is not adopted, then CalPERS denies Mr. Lewis his appropriate earned benefits
(and thereby backs inappropriate, unconstitutional, and anti-union activities).

CONCLUSION

The facts and law in the Proposed Decision show that Mr. Lewis is entitled to a pension
based on the final compensation of a Battalion Chief and the value of EPMC.
The Proposed Decision is legally and factual correct.

It should be adopted.

Respectfully Submitted,

December 4, 2015 j ///2’__

Jot ] Jensen , SBN 176813
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