Licbert Cassidy Whitmore
A Professional Law Corporation

6033 West Century Boulevard, Sth Floor
Los Angeles, California 90045

O 00 N O »nv b W =

NN N N NN NN e e e e e = e e
W0 NN N L B WN = O YV Y s WD = O

Attachment H (J)

City of Vernon's Opposition to Malkenhorst's Motion to Dismiss Re Judicial Estoppel and Charter City Autonomy

Page 1 of 38

Steven M. Berliner, Bar No. 142835
sberliner@lcwlegal.com

Joung H. Yim, Bar No. 216136
jyim@lcwlegal.com

Alex Polishuk, Bar No. 265349
apolishuk@lcwlegal.com
LIEBERT CASSIDY WHITMORE
A Professional Law Corporation
6033 West Century Boulevard, Sth Floor
Los Angeles, California 90045
Telephone:  310.981.2000
Facsimile:  310.337.0837

Zaynah N. Moussa, Bar No. 265343
Deputy City Attorney
zmoussa(@ci.vernon.ca.us

City of Vernon

4305 Santa Fe Avenue

Vernon, CA 90058

Telephone: 323.583.8811
Facsimile: 323.826.1438

Attorneys for Respondent
CITY OF VERNON

BEFORE THE OFFICE OF ADMINISTRATIVE HEARINGS
OF THE STATE OF CALIFORNIA

THE COMMISSION ON PROFESSIONAL COMPETENCE

In the Matter of the Calculation of Final
Compensation of BRUCE
MALKENHORST, SR. and

CITY OF VERNON,

Respondents.-

816011.1 VE060-025

CalPERS Case No. 2012-0671
OAH Case No.: 2013080917

CITY OF VERNON’S OPPOSITION TO
BRUCE V. MALKENHORST, SR.’S MOTION
TO DISMISS RE JUDICIAL ESTOPPEL AND

CHARTER CITY AUTONOMY;
MEMORANDUM OF POINTS AND

AUTHORITIES; DECLARATION OF JOUNG

H. YIM

Date: June 13, 2014

Time: 9:00 a.m.

Location: OAH - Los Angeles
320 West Fourth Street

6th Floor, Suite 630

Los Angeles, California 90013

CITY OF VERNON’S OPPOSITION TO MALKENHORST’S MOTION TO DISMISS
RE JUDICIAL ESTOPPEL AND CHARTER CITY AUTONOMY




Licbert Cassidy Whitmore
:. A.Professional Law Corporation

~ " 6033 West Century Boulevard, 5th Floor
Los Angcles, California 90045

e
-

IS
~ - e
. .

O 00 NN O n A W

NN N NN N N N N = e et e e e e ek et e
00 N O R WD = OV NN N N WL NN = o

Attachment H (J)
City of Vernon's Opposition to Malkenhorst's Motion to Dismiss Re Judicial Estoppel and Charter City Autonomy
Page 2 of 38

L JUDICIAL ESTOPPEL DOES NOT APPLY

The City of Vernon opposes Respondent Bruce V. Malkenhorst Sr.’s assertion that
judicial estoppel applies to prevent the City from introducing any argument, evidence and
testimony that contradicts prior statements made in an administrative or judicial process.l Judicial
estoppel does not apply here to the City.

Judicial estoppel is only applicable in the rare instances where the position of a party in a
judicial or quasi-judicial administrative proceeding is “completely inconsistent” with an argument
previously presented by the party and “adopted” by a judicial or administrative tribunal. Mr.
Malkenhorst asserts that because the City previously “supported” him during his administrative
appeal to the California Public Employees’ Retirement System’s (“CalPERS”) preliminary
determination in 2005 — concerning the City’s Longevity Plan — the City is now judicially
estopped in this matter. This assertion is without merit because (1) the City’s position in the 2005
appeal is not “totally inconsistent” with its position now; and (2) CalPERS never “adopted” or
“accepted as true” the City’s position in its final determination of the 2005 appeal.

In 2005, CalPERS issued a preliminary determination that the City’s payroll and special
compensation entries for Mr. Malkenhorst were inflated because the 25% lohgcvity factor for his
salary was only available for his position and nobody else. (Exhibit “1,” Correspondence from
CalPERS dated July 18, 2005.) Mr. Malkenhorst appealed. In a request for clarification, the City
indicated that its Longevity Program included all City employees and City Council members.
(Exhibit “2,” Correspondence from City of Vernon dated August 11, 2005.) The City also
explained that the City Administrator’s job description incorporated a number of different job
titles and duties. (Exhibit “3,” Correspondence from City of Vernon dated November 3, 2005.)
CalPERS ultimately issued a decision in favor of Mr. Malkenhorst and reversed its preliminary
‘determination with regards to the City’s longevity provisions only. (Exhibit “4',—” Correspondence

from CalPERS dated August 17, 2006.) The decision made no finding about the correctness of

! Mr. Malkenhorst’s judicial estoppel argument is also irrelevant because the City does not intend
to offer any evidence or call witnesses at the hearing. The City has only reserved its right to call
witnesses or introduce exhibits for purposes of impeachment or rebuttal.
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Mr. Malkenhorst’s salary being based on other job descriptions and titles incorporated into his
position. (See Id.)

In 2012, CalPERS issued a preliminary determination wherein it found that pay associated
with additional duties and positions to Mr. Malkenhorst’s former position did not constitute
compensation earnable and should not have been used in the calculation of Mr. Malkenhorst’s
retirement benefits. (Exhibit “5,” Correspondence from CalPERS dated May 25, 2012.) In his
instant appeal to that CalPERS decision, Mr. Malkenhorst argues that judicial estoppel prevents
the City from siding with CalPERS’ determination.

The elements for the doctrine of judicial estoppel are as follows: (1) the same party has
taken two positions; (2) the positions were taken in judicial or quasi-judicial administrative
proceedings; (3) the party’s first position was adopted or accepted as true; (4) the two positions
are totally inconsistent; and (5) the first position was not taken as a result of ignorance, fraud, or
mistake. (Jackson v. County of Los Angeles (1997) 60 Cal.App.4th 171, 183.) Mr. Malkenhorst
cannot satisfy the third and fourth elements for judicial estoppel.

The third Jackson factor requires that the party to be estopped was successful in asserting
its first positic;n. (Jackson, supra, at 183.) This requires that the party not only prevail in an
earlier action but a showing that the preceding tribunal “adopted the position or accepted it as
true.” (Swahh Group, Inc. v. Segal (2010) 183 Cal.App.é’flh 831.) (Emphasis added). For example,
in Swahn thé defendants made inconsistent factual allegations first in an arbitration proceeding
and then duﬁng a successive judicial action. In spite of the inconsistency, the Court held that
judicial estdppel was improper because the arbitration decision only reflected a favorable
outcome without adopting the “inconsistent” position. (/d. at 846.)

Similaif to Swahn, while CalPERS’ 2005 decision was favorable to Mr. Malkenhorst, it did
not adopt th'e‘ position that Mr. Malkenhorst’s entire salary as City Administrator, which included
a number of different job titles and duties, was compensation earnable pursuant to the California
Public Employees’ Retirement Law (“PERL”).

CalPERS also never adopted or accepted as true the City’s first position because there was

no final determination on the merits of Mr. Malkenhorst’s final compensation. A decision is on
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the merits if it “followed a ‘full hearing’ in which ‘the substance of the claim [was] tried and
determined.’” (Castillo v. City of Los Angeles (2001) 92 Cal.App.4th 477, 483). Further, any
merits decision would have been subject to review by the CalPERS Board. (Gov. Code §
11440.10(a).) The Board has final say on the amount of pension benefits, adjustments to benefits,
and is the sole judge of the conditions under which benefits are provided. (Gov. Code §§ 20123-
20125, 20134.) It is undisputed, that the CalPERS Board never acted to “adopt” or “accept as
true” any City position whatsoever, and thus, judicial estoppel cannot be claimed against the City.
Additionally, the City’s previous position is not “completely inconsistent” with its stance
now. In 2005, the City indicated Mr. Malkenhorst was entitled to longevity pay because he was
in the same benefit class as City Council members. The City also claimed that the City
Administrator’s job description incorporated a number of different job titles and duties. CalPERS
has now determined that pay associated with such additional duties and positions did not
constitute compensation earnable and should not have been used in the calculation of Mr.
Malkenhorst’s retirement benefits. The City has deferred to CalPERS’ determination on the
application of the PERL: a position not “completely inconsistent™ with the City’s prior position.
IL CITY OPPOSES MALKENHORST’S CHARTER CITY AUTONOMY CLAIMS
Mr. Malkenhorst has no authority to speak on behalf of the City of Vernon in connection

with its “home rule” powers or on any other issue.

Dated: May 16,2014 LIEBERT CASSIDY WHITMORE

By:

Wen M. Ber{ineg””

Joung H. Yim

Alex Polishuk

Attorneys for Respondent
CITY OF VERNON
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DECLARATION OF JOUNG H. YIM

I, Joung H. Yim, declare:

1. I am an attorney licensed to practice law in the State of California. I am an
attorney with the law firm of Liebert Cassidy Whitmore, counsel of record for the City of Vernon
(“City”) in this matter. If called upon to testify, I could and would competently testify to the
following facts from my own personal knowledge.

2. Attached hereto as Exhibit 1 is a true and correct copy of a July 18, 2005 letter
from CalPERS to the City of Vernon concerning CalPERS’ decision to reduce Mr. Malkenhorst’s
pension allowance.

3. Attached hereto as Exhibit 2 is a true and correct copy of an August 11, 2005
“Notice of Appeal” from Marla Aspinwall of Loeb & Loeb to CalPERS.

4, Attached hereto as Exhibit 3 is a true and correct copy of a November 3, 2005
letter from Ms. Aspinwall to CalPERS.

5. Attached hereto as Exhibit 4 is a true and correct copy of an August 17, 2006 letter
from CalPERS to Ms. Aspinwall.

6. Attached hereto as Exhibit 5 is a true and correct copy of a May 25, 2012

“preliminary determination” letter from CalPERS to Mr. Malkenhorst.

Executed this 16th day of May, 2014, at Los Angeles, California.

[~ Joung H.Yim, Declarant
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July 18, 2005 Employar Code #20%

Marthe Valsnzuela, Pérsonne! R

City of Veman eply to Section 114N
4305 Sants Pe Ave

Vemon, CA 80058

Re B Malksnhorst

S

Dear Ms Valenzuela g
{
Quraffica has racently complelsd a review of the compensation reported for Bruce

i

|

}f

i

|

|

Mslkenhorat by the Gty of Veman (the Gity) !

Tha City reported wmpam:m for the pencd of July 2004 to July 2006 as follows 1

. (@ . Paymale g

$64128  July2004 1o Juns 2008 . ‘
fothe 2003/2004 schadule, th allowad for Mr
mmmmwm pog'g: 19 338,302 °§'§gm tothe zﬂm?aﬁr';” rasolution, OI;\a
Crty Admumustrator was eligible for 256% langevily afler 25 years of service Longevity 1sa

|

|

i\

epecial compsnsation tem hat can be raported to CalPERS as long as it meets afl the
cntmofcmgmmm Code of Regulations (CCR) §71 long

871 (b) Thoe Board has dstermmed thet all dems of special compansation listed m
subsecton () are

(1) Contamed in a wntten labor policy or sgresment,

g’ é:;l!a?la sl membatg tg u?:w group or class,

of nommally required dukes,
(4) Performed dunng normal hours of employment,
Paid penodically as eamed,

(8) Histoncally consistent with pnor paymenis for the job classification,

(7; Not exclusvely m the fmel compansation penod,

(8) Notfinal satilement pay, and,

(8) Not crealing an unfunded biability over and above PERS' gciuanal '
sssumptions

&

Cahiforasa Public Employees’. Retiremont System
Laaeoln Floza« 400 P Street - Sacraments, CA 95814
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Ms Velenzuela 2 sy '
GC 20838 *Compsnsation Eamable® - @
<
(8) "Compansation eamable® states n part, by 8 member means the payrate and shecal
compshsation of the member, a3 dafined by sub o8
by Socton 27828 | el o b o}, (e and g, and b ied

(0) (1) "Payrate” maans tha nonmal monthly rets of pay or base of tha membaipatd
mosshto m&dmmhmcfﬂmamemupcrdasggempbmn&
86IVIC08 18 on 8 fulkime bas dunng normal working hours "Payrate,” for &
momber wha (3 6ot tn a group or class, maans the monthiy rate of pay or base payrof the
member, pa:d tn cash and pursuant to publicly avadsble payechevﬁalea. for sarvices
rendared on a full-tma basts dunng nomnal workmg hours (emphasis added)

C 20830 "Compensaton®

As used in thus part, *compansation” means the remunaretion pasd out of funds controlied
by the employer th paymant for the member's sevices perfarmed dunng nomal werking
g:ukm crfurugnb dunng which the membemest::n Lrtog work because of holidiys,
leave, mdustnal Isave, dunng which, are le pursy
Sactions 4800 and 4850 of the Labor Code or Articla 4 ( payah\:m&;atmta
19889) of Chapter 2 6 of Part 2 8, vacation, compansatory tma off, or isave of absenco

\ When compensabon 8 reparisd to the board, the employer shall idsnidfy the pay panod

N in wiuch the compansation was eamned regardiess of when reported or patd ad
Campansation shall bo rapartad t accordsnca with Seckion 20838 and shsll not excead
mm&mmblg.aadsfmﬂmsmzom

' The base payrate for Mr Malkenharst's postion ts 338,302 00 Aceo:dtrmtomo
lenguage n the aalary resalution, the 25% longavily 18 only avatabls to the City
Administrator and no ono alse

Govammant Coda 20838 (7){e) stalesm ® *group or class of employment® means
8 numbar of employaes constdered bacause they share stniantiss in job
dutias, werk locabion, eollective bargatning unt, or othar logical work related grouping
Ono employes may not bo consdered a group orclass®

The moreased payratss the Ciy raporied to CalPERS does not mest the CalPERS
retremant faw cntaria and excaeds the City's salary schedule Mr Matkenhorat's
rstirament benefit will ba calculated on the following payrate

Payrate
$35,302 from 7/4/04 to 7/1/05
g‘?mmmeem@mwp&mﬂaMspawwmmnenMa for
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#3 Valenzusla - July 18, 2003

@ ﬂwmamgapauauymmmmmthomym.mm.mm@o

However, you have the aght to formally appeal this daeision b wniten appesal
wih mso%aememmofmemmﬁo‘m&mmm
555-6554.Tmzofﬂmcawommadmmm&vecode.aeopycmmhue for
%mmmmmmsmm.mmwmwwfmmu .

mmmmmmmmwambammwmg

followmg eddreas i
Lon McBarisnd, Actng Owmision Chuef
Actuanal and Employer Services Branch
P O Box 042708 f 8
8acremento, CA £4228-2709
Plagse do not hestiate to contact ms at 4 (888) 226-7377 o
o A ot (e8s) a!mldywhmanyqugswm

e

- Yours truy, Z :%)

Alinda Hennger, RP
'@ compemammg?um

¢ B Malkenhorst
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4 LINITRD LIASILITY SARYIEAIICY T DA KOMICROORZIARD, TELETHONE: JI0IRLI050
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Doc - 1
§s\!k//#
Fls & Db dossan
32N e Peosimle 3102833200
" 0';‘33 seheem o~

August }1, 2005

Lor McQartland
Acling Dlvision Chief
CalPERS

Actuarial and Bmployer Services Branch
P.O, Box 942709

Sacramento, CA $4229-2709

9
This office represents the City of Vernon City™) with respect to the
of above-entitied matter which relates o the av%ywl Bmema&mhou:w
(“Me. Melkenhorst”), and a request by CalPERS to reverse the increase payroll and
gpeclal compansation entries related to Mr, Malksnhorst’s retirement benefits,

Hainger of CAPERS Compensuion Rl Uni ol . spon s sesbow o
b1} oW a8 orthg
City’s epplicable Salary Resolutions, Mr, Malkenhorst was lnel!gibql,:‘tl'or a2s% -
longevity bonug, which the Clty awarded to Mr, Malkenhorst in recognition of his
twaaty-flve (25) years of servics and performanca of his dutles e3 City Administrator.!
According to the letter, the City was incorreet (o have Increased Mr, Malkenhorst's
payrats by 25% based on his eligibility under the City's Longevity Program (the
“Longevity Program"®) as outlined and approved in Sestions 9 and 25 of the City's
salary Resolution No. 8473 effective July 1, 2004 (*the Resolutlon®).?

The letter indicates that CalPERS belloves that the City Administratorls in e
class by himgelf under the program and therefore the program viclates Government

! A copy of this comespondence I3 sttached a3 "Exhibit A" to this Appeal.
3 ACopy of the Resclutlon fs attached es “Behibit B to this Appeal,
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7 LoiMcGartland

Code Section 20636 (7)(6) which provides, in relovant part, thet 2 or class of
employment” means a number of employess considered ugmag&“& simitarities
In duties, authority or other logical work relsted grouping and that “ons employes msy
not be considered a group creluss,® As outlined {n greater detail below, our appeal is
based on (1) the fact that, although the City Administrator's participation in the
Longsvity Program is discussed ceparately from other members of his class in Section
9 of the Resolution, the City Adminietretoris tn the sams bensfit class under the
Longevity Program a3 the City Counsel Members discussed in Section 25 of the
Resolution end {5 not in 8 class by himself} and (if) the base pay of the Gity
Administrator {5 only for the single full fime job of the City Adminlstrator which
includes numerous duties, as outlined in the Vemon City Codes ("Codes™),

) 1. a Cou embe 13,

The Longevity Program approved by the City includes City employees and
CityCunnselManbusinmambmeﬁtclassuptmymotsmge. The
program provides both employzes and counsel members with 8 5% increase sfter §
years of service, 10% increass alter 10 years of seevice, 15% increass aler 1S years of
sarvice, and 20% increase after 20 years of service, However, the program treats
~ diffurent olasses of employess differently afler 20 years of service. Ths Longevity
‘ t Program provides 8 25% inereass afler 25 years of service to the City Administrator
@ and the City Counsel Membars, The Program also providss 5.25% increass efter 30

years of sesvics (0 Firemen and Deputment Heads, Thus, ths City Administeator is in
the same class and is eligible for the same Longsvity benefit as the City Counsel
Members, Hols therefore, uot the only mentber of his oless,

The confusfon hes arlsen dus to ths fuct that the City's Longevity Program is
dlscusssd separately in the Resolution with respect to the City Counsel Members and
the other employees of the city including the City Administrator. Thus, the resolution
vegerding the Longevity Program applicebls to ths City Administrater appexs in
Section 9{g) on page 12 of the Resolution and sppears to apply only to the City
Administrator. Howaver, the sams bensfit is provided under the Longevity Program to
the City Counsel Members under Sestion 25(b)(5) on page 42 of ths resolutions.
Taken togather thess two sections of ths resolutions meke clear that the City
Administeator i3 not the only member of this benefit class under the Longevity
Program. It is our understending thet, at the tms of preparing the July 18,2008
correspondense, Ms, Heinger did not have the eatire Satery Resolution and therelore
was unsble to exsmine pags 42, Accondingly, a copy of the entire Salary Resolution at
{ssuo s attached hereto as “Bxhibit B? for your convenienca,
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RESOLUTION NO. 8467

A RESOLUTION OF THE CITY COUNCIL OF THE
CITY OF VERNON FIXING THE COMPENSATION
£OR CERTAIN EMPLOYEES OF SAID GITY AS OF
JULY 1, 1993, AUTHORIZING CERTAIN EXPENSE
ALLOWANCES AND AMENDING RESOLUTION NO.
6645 AND REPEALING ALL'RESCLUTIONS IN
. CONFLICY THEREWITH ‘

- ADORTED ON JUNE 30, 1884
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_ . t
e - -E Copy

Telecommunlealions Daviea for the Deaf - (916) 7
888 CalPERS (or 888-225-7377)  FAX ém 6}) 7355:230450

August 17; 2005 Employor Cods §209
I

Ms. Maria Asplrwall Reply to Section 115

Allorney-at-Law

Losb & Loeb LLP

10100 Santa Monica Bivd, sulte 200
Los Angeles, CA 90087

RE&: B, Malkenhorst and the City of Varmon appesl

Dear Ms. Aspinwalls

Thank you for your latter dated November 3, 2005, concerning the appeal for Bruce
Malkenhorst and the City of Vemon (the Clly).

CalPERS has datemmined that ssiting diifering levels of payrale or spacial compensation
by dale.of hire may be allowed. Persons hired on orafier a date certaln may reasonably
be considered (o be simliarly situated mambers of the group or class (which make up 8
“oglcs) work related grouplng™) within the deflnition of group or class In seclion
20636(s}{1) of the Public Entployees’ Retirement Law (PERL).

Please nots that while It may bs permissible to use date of hire in creating a group or
class, In order for llems of payrate or special compensation to be considared in the
caleulstion of final compensallon, all other requirements set forth In the PERL and
regulgtions.of the Board.must silil ba met. As a result, each case must be decided
separatsly, based on lis facts. In addition, any nuling of the Board on compensation as
payrata or gpecial compansation Is condifiened on the facts as presented. In the avent
of changes In the facls, the Board's ruling may also be differsnt.

Basoed on the dascriplion of tha longavity, Il appeers thal the date of hire qualification
would salisfy the statutoty definition of group or class and the compensation would be
aliowed,

cemmves mmamseme s+ ®9

Howaver, we are raquesling the City emend thsir Memorandum of Underslanding lo
combing the longevity provislons for the Clly Administralor with the fongevity provisions
for the-Dspariment Heads. The Clly Is also asked to provide us with a date that we can
expect this to happen,

Callfornla Public Employsos’ Rellrament System

feb5 0058
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M,
Asplnwall 2 Auguat 17, 2008
The Bene{lta Divislon hava basn nolffied to make the adjustment to Mr, Malkenhoret's

Should you have any further quastions regarding this %wp!em do agt hagltate to

conlact our Compansation Reviow Unit ef (358) 225
oo 1) ]

-t WK

Alinda Haringer, RPS I

Compensstion Revisw Urst

Employer Sarvices Division

FebS 0059
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of your retirement because it included reported pay amounts that are not authorized by
the PERL.

Under the PERL, the amount of compensation earnable that an employer reports to
CalPERS is used to determine member contributions, final compensation and to
calculate retirement benefit allowances. Compensation earnable consists of “payrate”
and “special compensation”. If CalPERS determines that compensation is or has been
reported in error, and that amount does not constitute compensation earnable as
defined in the PERL, then CalPERS has a duty to correct the error.

Payrate

All payrates or base pay reported must comply with Government Code Section
20636(b)(1)! which provides in relevant part as follows:

“the normal monthly rate of pay or base pay of the member paid in cash to
similarly situated members of the same group or class of employment for
services rendered on a full-time basis during normal working hours,
pursuant to publicly available pay schedules. ‘Payrate,’ for a member who is
not in a group or class, means the monthly rate of pay or base pay of the
member, paid in cash and pursuant to publicly available pay schedules, for
services rendered on a full-time basis during normal working hours, subject to the
limitations of paragraph (2) of subdivision (e).” (Emphasis added)

Additionally, Section 20636(d) provides, “[N]otwithstanding any other provision of law,
payrate and special compensation schedules, ordinances, or similar documents shall be
public records available for public scrutiny.”

As detailed below, not all of the pay scales appear to have included amounts solely
attributable to one position>. However, the City failed to provide copies of publicly
available pay schedules for each of these positions with the percentages of time spent
in each position.

A “payrate” must also be listed in a publicly available pay schedule which meets all
criteria listed in California Code of Regulations (CCR) Section 5§70.5. The publicly
available pay schedules provided by the City in support of your pay amounts fail to
comply with CCR Section §70.5 subdivision (a)(3)(4)(6) because:

o They fail to show the payrate for each identified position, which may be
stated as a single amount or as multiple amounts within a range;

! All further references are the California Government Code unless otherwise specified.

% The City at different times has reported that you served in a number of capacities simultaneously. For
example in 1885, the Chief Deputy City Clerk stated you were serving as the “City Administrator/City
Clerk, City Treasurer, Director of Finance and Personnel, Purchasing Agent, Executive Director of Light &
Power, and Executive Director of the Redevelopment Agency.
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o They fail to indicate the time base, including but not limited to, whether the
time base is hourly, daily, bi-weekly, monthly bi-monthly, or annually; and
J They fail to indicate an effective date and date of any revisions.

CCR Section 570.5 (b) states:

“Whenever an employer fails to meet the requirements of subdivision (a) above, the
Board, in its sole discretion, may determine an amount that will be considered to be
payrate, taking into consideration all information it deems relevant including but not
limited to, the following:

(1) Documents approved by the employer’s governing body in accordance
with requirements of public meetings laws and maintained by the employer;

(2) Last payrate listed on a pay schedule that conforms to the requirements
of subdivision (a) with the same employer for the position at issue;

(3) Last payrate for the member that is listed on a pay schedule that conforms
to the requirements of subdivision (a) with the same employer for a different
position;

(4) Last payrate for the member in a position that was held by the member and
that is listed on a pay schedule that conforms to the requirements of
subdivision (a) of a former CalPERS employer.

Additionally, in order to constitute payrate, pay must be for services rendered on a full-
time basis during normal working hours and cannot be for additional duties or services
related to other positions.® Pay related to services performed that constitute “overtime”,
as that term is defined under the PERL are not reportable for retirement purposes.
Section 20635 provides in pertinent part,

“When the compensation of a member is a factor in any computation to be
made under this part, there shall be excluded from those computations
any compensation based on overtime put in by a member whose service
retirement allowance is a fixed percentage of final compensation for each
year of credited service.

If a member concurrently renders service in two or more positions, one or
more of which is full-time, service in the part-time position shall constitute
overtime. If ftwo or more positions are permanent and full-time, the
position with the highest payrate or base pay shall be reported to this
system.”

3 Section 20636(b) and (c)(7)(B) also provides that special compensation does not include payments
made for additional services rendered outside of normat working hours, whether paid in lump sum or
otherwise. See also In re the Matter of the Appeal of the Calculation of Benefits Pursuant to Employer's
Report of Final Compensation Related to Roy T. Ramirez, and City of Indio, (2000) CalPERS

Precedential Board Decision No. 00-06, and Prentice v. Board of Administration (2007) 157 Cal.App. 4™
983.
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The most recent amount of pay represented as payrate reported by the City for you is
approximated $35,302 per month. Based on the documentation available to date, it
does not appear that this reported amount meets the definitional requirements of
“payrate” under the PERL

CalPERS cannot identify a salary that meets the payrate definition, and that was paid
solely for the normal duties performed in the position of City Administrator. Information
provided by the City suggests that the payrate for City Administrator was increased over
the years as additional duties and positions* were added to your responsibilities. The
pay associated with such additional duties and positions does not constitute
compensation earnable and should not have been used in the calculation of your
retirement benefits.

As a result, CalPERS has preliminarily concluded that the amounts reported to
CalPERS by the City for your services do not appear to have been paid “pursuant to
publicly available pay schedules” under the meaning of that phrase in the statutory and
regulatory definitions for payrate. In addition, the amounts failed to meet other
definitional requirements of payrate in so far as they were not for the normal duties of
one full-time position and were amounts reported for duties or services performed for
other simultaneous positions that would constitute “overtime” under the PERL.

CalPERS reviewed your compensation history to identify pay that would meet the
definition of compensation earnable and that can be used for the purposes of
determining your corrected final compensation and retirement benefit amount.

The most recent payrate reported by the City that appears to meet the definition of
“payrate,” appears on a publicly available pay schedule for a single position, and which
does not constitute pay for duties in addition to normal duties, or overtime, would be the
pay reported for the position Acting City Clerk in the amount of $7875 per month as
provided in Resolution 8780, signed June 29, 2005, effective July 1, 2005.

Since it appears that you were first appointed to the position of City Clerk July 1, 1977
and thereafter held that position throughout your tenure at the City, and there is a
publicly available pay schedule available for duties related to this single position, the
amount can be used for compensation eamable purposes in the process of determining
your final compensation and retirement benefit amount. [ it is determined that you
were an elective officer as defined by the PERL then an election of benefits may have
been required pursuant to Section 20322.

* For example, the City at different times has reported that you served in a number of capacities
simultaneously. In 1885, the Chief Deputy City Clerk stated you were serving as the “City
Administrator/City Clerk, City Treasurer, Director of Finance and Personnel, Purchasing Agent, Executive
Director of Light & Power, and Executive Director of the Redevelopment Agency.”
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Special Compensation

Additionally, in order to be included as a basis for retirement benefits, compensation
reported to CalPERS must meet the definition of special compensation as defined in
Section 20636, and specifically, in Section 20636(c)(2).

“Special compensation shall be limited to that which is received by a member
pursuant to a labor policy or agreement or as otherwise required by state or
federal law, to similarly situated members of a group or class of
employment that is in addition to payrate. If an individual is not part of a group
or class, special compensation shall be limited to that which the board
determines is received by similarly situated members in the closest related group
“or class that is in addition to payrate, subject to the limitations of paragraph (2) of
subdivision (e).” (Emphasis added)

Section 20636(e) provides in relevant part:

“group or class of employment” means a number of employees considered
together because they share similarities in job duties, work location, collective
bargaining unit, or other logical work-related grouping. One employee may not be
considered a group or class.

Any compensation paid in addition to base pay must meet the definition of “special
compensation” and must be an item of pay that has been expressly approved by the
CalPERS Board. The approved list of special compensation items can be found in the
CCR Section 571(a). Although, Longevity pay is listed as an approved item of special
compensation, all items listed in CCR Section 571(a) must also meet all criteria listed in
CCR Section 571(b).

The City reported longevity pay for you as the City Administrator at the level of 25
percent of your base pay upon reaching your 25 years of service. However, all other
similarly situated city management positions received only 20 percent of base pay for 25
years of service. Since the longevity benefit paid on your behalf was higher than that of
the other members of your group, it does not meet requirements of Section 20636 as
noted above, nor does it meet all criteria listed in CCR 571(b)(2) which requires the
amount be available to all members in the group or class.

The City reported a payrate that consisted of a base pay of $35,302 plus 25 percent
longevity payment of $8,825.50 for a total of $44,128.00 from July 10, 2004 through
your last day on payroll June 30, 2005. The correct amount of longevity pay that should
have been reported would have been 20 percent of your base pay, where such base
pay, met the definition of “payrate.” Your original retirement benefit was based upon the
longevity pay at 25 percent of an amount that failed to meet the definition of payrate and
“special compensation.” Since the amount included pay amounts that fail to meet the

definition of “compensation earnable,” your retirement benefit amount was erroneously
calculated and will need to be corrected.
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Authority for Correction of Retirement Allowance for Amounts Erroneously Reported
that Do Not Appear to Meet the Definition of Compensation Earnable

CalPERS was established by statute, the PERL, which grants it certain authority. The
California Constitution also grants the CalPERS Board of Administration, as the board
of a public retirement system, certain powers. CalPERS has no authority other than
those granted by the PERL and the Constitution and has the authority to pay benefits to
a member only when authorized and only in amounts authorized.® CalPERS has no
authority to use a final compensation amount that is calculated with amounts of pay that
do not meet the definition of compensation earnable.

PERL section 20120 states that the management and control of this system is vested in
the board. Section 20125 further provides that the board shall determine who are
employees and is the sole judge of the conditions under which a person may be
admitted to and continue to receive benefits under this system. The PERL includes
provisions that address errors made by an employer and/or CalPERS and mandates
corrections in certain instances.

Section 20160 outlines the criteria for correcting errors and omissions and requires the
board to correct all actions taken as a result of errors or omissions of any contracting
agency or this system. Corrections of errors or omissions made pursuant to section
20160 subsection (a)(3)(e) and subsection (b) shall be such that the status, rights, and
obligations of all parties are adjusted to be the same that would have been, if the act
that would have been taken, but for the error or omission, was taken at the proper time.

Section 20163(e) provides in pertinent part:

“. . . Adjustments to correct overpayment of a retirement allowance may
also be made by adjusting the retirement allowance so that the retired
person or the retired person and his or her beneficiary, as the case may
be, will receive the actuarial equivalent of the allowance to which the
member is entitled.” '

Section 20164 provides in pertinent part:

“(@) The obligations of this system to its members continue throughout
their respective memberships, and the obligations of this system to and in
respect to retired members continue throughout the lives of the respective
retired members, and thereafter until all obligations to their respective
beneficiaries under optional settlements have been discharged. The
obligations of the state and contracting agencies to this system in respect
to members employed by them, respectively, continue until all of the
obligations to this system in respect to those retired members,

® See CalPERS Precedential Decision /n re the Matter of the Appeal of Decreased Level of Retirement
Allowance of Harvey H. Henderson (1998) CalPERS Precedential Board Decision No. 98-02 and
California Constitution, Art. XVi, section 17.
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respectively, have been discharged. The obligations of any member to
this system continue throughout his or her membership, and thereafter
until all of the obligations of this system to or in respect to him or her have
been discharged.

(b) For the purposes of payments into or out of the retirement fund for the
adjustment of errors or omissions, whether pursuant to section 20160,
20163, or 20532, or otherwise, the period of limitation of actions shall be
three years, and shall be applied as follows:

(1) In cases where this system makes an erroneous payment to a member
or beneficiary, this system’s right to collect shall expire three years from
the date of payment.”

Section 20160 requires CalPERS to correct errors made by an employer or by the
system. Once an error is discovered, CalPERS is required to take action to correct it
and is permitted to pay only those benefits authorized under the PERL. Should
CalPERS ultimately determine that the additional information provided does not alter
our preliminary findings; CalPERS will be required to correct the amount of your
retirement allowance for the reasons described above. Moreover, should a final
decision be reached that a reduction in your retirement allowance is required, CalPERS
may be required to collect the overpayments made in error.

Section 20164 (b) states that where the system has made an erroneous payment to a
member, the right to collect expires three years from the date of payment except where
the payment is a result of fraudulent reports for compensation made. This further
serves to confirm that if applicable, CalPERS will seek to collect back all overpayments
authorized by statute.

Conclusion

We will await any information you wish to submit on or before June 25, 2012, and will
consider it promptly upon receipt. If, after our review of the information, argument and
documentation you provide, CalPERS' preliminary determination remains unchanged,
CalPERS must make a reduction to your retirement benefit because the pay amounts
reported by the City failed to meet the definition of compensation earnable and should
not have been used to calculate your final compensation and retirement benefit. This
correction would be based upon a final compensation amount adjusted from $44,128 to
$9,450 per month. The corrected final compensation amount is calculated using the
most recent pay amount that meets the definition of “payrate” in the amount of $7,875
along with the longevity payment of 20 percent of that base pay which approximates
$1,575.60. Accordingly, your monthly retirement allowance would be reduced to
$9,654.09 minus any authorized deductions. CalPERS will continue to pay the current
amount of your allowance between now and the time of this hearing. However, should
a decision be reached to reduce your allowance in the administrative process, CalPERS
will seek to recover all overpayments made to you allowable under the law.

This letter highlights some of the major concerns identified by CalPERS in its
determination. However, the issues identified in this letter are not exhaustive, nor are
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they intended to reflect all of the legal, technical and administrative issues that we
considered in reaching our determination. In addition, this letter does not repeat all of
the issues and facts identified in Public Agency Review. Thus, it should be read in
conjunction with these documents. CalPERS reserves the right to raise additional
issues relating to the determinations listed above. If additional issues are raised, you
will be notified and granted additional appeal rights as to any new findings.

If you have any argument, information or documentation that would contradict the
information outlined above, or that you would like CalPERS to consider relative to the
issues described above prior to CalPERS issuing a formal determination in this matter,
please provide it to CalPERS no later than June 25, 2012.

Any argument, information and/or documents you wish to submit to CalPERS should be
directed to:

Karen DeFrank, Chief

Customer Account Services Division
P.O. Box 942709

Sacramento, CA 94229-2709

CalPERS will review any information provided and then proceed with a formal
determination in this matter. CalPERS’ formal determination will be communicated to
you and the City by way of letter.

If you have any questions regarding this information, please call me directly at (916)
795-0340.

Sincerely, )
_
IR
TOMI JIMENEZ, Manager

Compensation and Employer Review
Customer Account Services Division

cc:  Karen DeFrank
Joaquin Leon, City of Vernon
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PROOF OF SERVICE

STATE OF CALIFORNIA, COUNTY OF LOS ANGELES
I am employed in the County of Los Angeles, State of California. I am over the age of 18

and not a party to the within action; my business address is: 6033 West Century Boulevard, Sth
Floor, Los Angeles, California 90045.

On May 16, 2014, I served the foregoing document(s) described as CITY OF
VERNON’S OPPOSITION TO BRUCE V. MALKENHORST, SR.”’S MOTION TO
DISMISS RE JUDICIAL ESTOPPEL AND CHARTER CITY AUTONOMY;
MEMORANDUM OF POINTS AND AUTHORITIES; DECLARATION OF JOUNG H.

YIM in the manner checked below on all interested parties in this action addressed as follows:

John Michael Jensen Attorneys for Respondent Bruce
Law Offices of John Michael Jensen Malkenhorst, Sr.

11500 W. Olympic Blvd., Suite 550

Los Angeles, California 90064

Telephone: (310) 312-1100

Facsimile: (310) 312-1109

Email: johnjensen@johnmjensen.com

Edward Gregory Attorneys for California Public

Jason Levin Employees’ Retirement System (CalPERS)
Lisa Petrovsky

STEPTOE & JOHNSON LLP

633 West Fifth Street, Suite 700
Los Angeles, California 90071
Telephone: (213) 439-9400
Facsimile: (213) 439-9599

Email: egregory(@steptoe.com

Email jlevin(@steptoe.com
Email: Ipetrovsky(@steptoe.com

Renee Salazar Attorneys for Defendants/Respondents
CalPERS CalPERS

P.O. Box 942707

Sacramento, CA 94229-2707

Telephone: (916) 795-0725

Facsimile: (916) 795-3659

M  (BY U.S. MAIL) I am “readily familiar” with the firm’s practice of collection and
processing correspondence for mailing. Under that practice it would be deposited with
the U.S. Postal Service on that same day with postage thereon fully prepaid at Los
Angeles, California, in the ordinary course of business. I am aware that on motion of
the party served, service is presumed invalid if postal cancellation date or postage meter
date is more than one day after date of deposit for mailing in affidavit.
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PROOF OF SERVICE
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A Professional Law Corporation
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Executed on May 16, 2014, at Los Angeles, California.
I declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct.

N 7[(7/\ /

V" Sharon Y. Fung

816268.1 VE060-025 2

PROOF OF SERVICE
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