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BRUCE V., MALKENHORST, SR. and
CITY OF VERNON,
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JOINT STATEMENT OF UNDISPUTED
AND DISPUTED FACTS CONCERNING
BRUCE V. MALKENHORST, SR.'S
CLAIMS OF COLLATERAL ESTOPPEL,
RES JUDICATA, AND ISSUE AND
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Hearing: February 14, 2014, at 9:00 am
Hearing Location; Los Angeles OAH
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Pursuant to the Status Conference Order filed on November 22, 2013 by Administrative

N
N

Law Judge Janis Rovner of the Office of Administrative Hearings, the parties hereby file under

[\
W

protest their Joint Statement of Undisputed and Disputed Facts concerning Respondent Bruce

[}
+a

Malkenhorst's claims of collateral estoppel, res judicata, and issue and claim preclusion under a

N
(¥ ]

full reservation of all rights of every kind or nature (as described in more detail herein).

[\
o

Malkenhorst denies and contests CalPERS' and the OAH's authority and Jurisdiction to

[\ ]
~3

hear any issue associated with these matters. For example, on October 1 1, 2013, Malkenhorst

filed and served his Jurisdictional Challenge asserting that the California Public Employees'
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Attachment H (D)
ézigtesztitfegent of Undisputed and Disputed Facts
1 || Retirement System and its Board of Administration (hereinafter collectively "CalPERS") and the
2 || OAH have no authority or jurisdiction to proceed with the administrative hearing on this matter
3 ||including, inter alia, because CalPERS is barred from conducting an administrative hearing
4 || pursuant to collateral estoppel, res judicara, and issue and claim preclusion (hereinafter
5 || "collateral estoppel/res judicata") arising from a final resolution of an earlier administrative
6 || process in 2005-2006 about these matters. Malkenhorst also then concurrently filed and served a
7 || Memorandum of Points and Authorities concerning his collateral estopﬁel/res Judicata claims.
8 As an additional independent ground of protest and opposition, Malkenhorst has
9 || requested files in discovery from third parties with a duty to provide the files to him. However,
10 || the City of Vernon has apparently requested that one of the parties holding the information
11 || withhold the documents concerning facts regarding the prior 2005-2006 administrative process
12 || which inform this Joint Statement of Undisputed and Disputed Facts. In particular, Malkenhorst
13 || subpoenaed client files, ESI, records, and documents from two law firms, Loeb & Loeb and
14 || Morgan, Lewis & Bockius, whose attorneys represented Malkenhorst or Malkenhorst's interest in
15 || his pension in a contested matter formally in CalPERS' administrative process. Loeb and Morgan
16 ||Lewis have failed to provide those documents to Malkenhorst, including under claims that the
17 || documents are subject to the attorney client privilege or the attorney work product privilege.
18 || Loeb and Morgan Lewis have indicated that they will seek protective orders or their equivalent.
19 || The City of Vernon has requested Morgan Lewis to withhold providing the documents to
20 || Malkenhorst, thus likely or effectively preventing Malkenhorst from learning facts that are
21 ||relevant regarding the 2005-2006 administrative process and thus the collateral estoppel/res
22 ||judicata claims or defenses. Malkenhorst twice requested a continuance from the OAH on
23 || deadlines associated with the filing of the Joint Statement of Undisputed and Disputed Facts and
24 || his jurisdictional challenge, but no continuance was issued prior to the date set for Malkenhorst
25 || to provide his draft of the Joint Statement of Undisputed and Disputed Facts.
26 Filed timely under protest with a full reservation of all rights of any kind or nature,
27 || including that (i) he may change these "facts” and that (ii) he should not be held to these
28 || representations as they are likely incomplete, Malkenhorst has set forth some facts in order to
Joint Statement Of Undisputed And Disputej Facts Concerning Respondent Malkenhorst's
Claims Of Collateral Estopel/Res Judicaia, and Issue and Claim Preclusion
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] ||satisfy the timing of the Court's order that he provide a draft Statement of Undisputed and
2 |[Disputed Facts concerning those claims on this date. These matters are to be considered by the

Court as part of its February 14, 2014, hearing on Malkenhorst's jurisdictional challenge and

(¥ ]

related issues.

I TS

Malkenhorst's Employment History, Compensation at Vernon:
1. Malkenhorst was employed for approximately thirty (30) years by the City of

Vernon ("City" or "Vernon"). The last approximately twenty-seven (27) of those years were

O @ a0 G W B

10 || spent employed as Vernon's City Administrator.

11 2. Vernon regularly paid Malkenhorst a salary in cash from City of Vernon funds.
12 3. Vernon publicly disclosed Malkenhorst's salary in the amount of $35,302 per

13 || month for his full time-work in the position of City Administrator.

14 || 4, Vernon regularly contributed pension contributions to CalPERS, and regularly

15 || reported Malkenhorst's salary to CalPERS.

16 5. Malkenhorst terminated his employment at Vernon on June 30, 2005. Pursuant to

17 |(a Service Retirement Election Application he submitted to CalPERS, he retired effective July 1,
18 |2005. ,

19 6. Pursuant to Vernon's contract with CalPERS, Malkenhorst's CalPERS pension is
20 || to be calculated based upon his highest one (1) year of "Compensation Earnable", which includes|
21 || bis allowable base salary and allowable longevity pay special compensation received from

22 {| Vemon.

23 || 7. During the last year of Malkenhorst's employment at Vernon, the City reported a
24 || base salary of $35,302 per month, plus 25% longevity pay of $8,825.50, for a total

25 || "Compensation Eamable" of $44,128 per month.

26 8. Based upon Malkenborst's base salary and longevity pay special compensation
27 || reported to CalPERS, Malkenhorst's age at retirement, and the pension formula that Vernon

28 || contracted for, Malkenhorst would receive a monthly pension of approximately $40,000.

3
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1 || CalPERS' Review of Malkenhorst's Allowable Pengion:
5. On July 18, 2005, Alinda Heringer, an RPS I} in CalPERS' Compensation Review

Unit, sent a letter to Vernon indicating that CalPERS had completed a review of the
compensation repotted for Malkenhorst and that it was disallowing a portion of his reported
compensation aud reducing his pension allowance accordingly. A true and correct copy of the
July 18, 2005 letter from Ms. Heringer is attached hereto as Exhibit 1.

10.  Exhibit 1 was copied to "B Malkenhorst",

11.  Exhibit 1 contained a statement advising Vernon that "you have the right to

O e g A W s W

formally appeal this decision by filing a written appeal with CalPERS within 30 days of the
10 || mailing of this letter, in accordance with sections 555-355.4, Title 2, of the California

11 || Administrative Code, a copy of which is enclosed for your convenience. As stated in the

12 || regulations, an appeal should set forth the factval basis and legal authorities on which it is
13 || based." (Exhibit 3, page 3.)

14 12.  California Code of Regulations, section 555, says:

15 The Executive Officer is hereby authorized to act: on any application for refund
of contributions, crediting of service, cotrection of records, retirement for

16 disability or service, and death benefits and allowances, and to fix and authorize
the payment of any refund, allowance or benefit to which such application may be

17 found to be entitled; to cause medical examination of retired persons; and to
reinstate such persons from retirement upon his determination that disability does

18 not exist. The Executive Officer may refer the question of an application's
entitlement to any refund, allowance or benefit or of his reinstatement from

19 retirement to a hearx%%g officer for hearing,

The Executive Officer is hereby authorized and empowered to delegate to his

20 subordinates authority to take any such action on his behalf.

21 13.  California Code of Regulations, section 555.1, say:

22 Any application dissatisfied with the action of the Executive Officer on his
application, other than his referral of the matter for hearing, may appeal such

23 action to the Board by filing a written notice of such appeal at the offices of the
Board within thirty days of the date of the mailing to him by the Executive

24 Officer, at his most recent address of record, of notice of the action and right of
appeal, An appeal shall contain a statement of the facts and the law forming the

25 basis for appeal. Upon a satisfactory showing of good cause, the Pxecutive

” Officer may grant additional time not to exceed 30 days, within which to file such
appeal

27 | Notice of Appeal" Filed to Contest CalPERS' Determination in the 2005-2006
28 || Administrative Process:

4
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14.  On August 11, 2005, in response to CalPERS' determination letter, Marla
Aspinwall, an attorney with the law firm of Loeb & Loeb LLP (hereinafter "Loeb"), formally
responded by a letter "Appeal” to Lori McGartland, Acting Division Chief of CalPERS'
Actuarial and Employer Services Branch, entitled "NOTICE OF APPEAL - City of Veron
(Employer Code #209), Employee: B. Malkenhorst". A trze and correct copy of the August 11,
2005 letter from Ms. Aspinwall to Ms. McGartland is attached hereto as Exhibit 2.

15.  Exhibit 2 indicates that Loeb "represents the City of Vernon ("the City") with
respect to the appeal of [the] above-entitled matter which relates to the City's employee, Bruce

W 00 Y O W e W N

Malkenhorst ("Mr. Malkenhorst"), and a request by CalPERS to teverse the increase [sic] payroll

—
(=]

and special compensation entries related to Mr. Malkenhorst's retirement benefits." (Exhibit 2,

r—
bt

page 1.)
16.  The matters in the Appeal referred to longevity bonuses, "job" duties, "job titles",

ok Pt
W N

single full-time job, base pay, and that Vemon's City Council determined the pay rate.
17.  Item No. 1 of Exhibit 2 addresses CalPERS' contention that Malkenhorst was not
entitled to the 25% longevity pay special compensation reported by Vernon. (Exhibit 2, page 2.)

e <
A L

18.  Item No. 2 of Exhibit 2 says, "[t]he City Administrator's job description is

—t
~

included in the attached Vernon City Codes (attached for your convenience as "Exhibit C') and,

—
(>}

pursuant to those Codes, incorporates a number of different job titles and duties, all of which are

y—t
o

included in the single full time job of City Administrator. The base pay reported to CalPERS for

2]
(o]

Mr. Malkephorst is the base pay determined by the City Council for the performance of the

N
—

duties contemplated in the Vernon City Codes for the position of City administrator." (Exhibit 2,
page3.)
CalPERS' Acknowledgement of eal:

NN
& L N

19.  On September 23, 2005, CalPERS' Ms. Heringer sent a letter to Locb's Ms.
Aspinwall entitled "NOTICE OF APPEAL - City of Vernon ~ B. Malkenhorst", responding to

Exhibit 2. A true and correct copy of the September 23, 2005 letter from Ms. Heringer to Ms.
Aspinwall is attached hereto as Exhibit 3.

BNONNN
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20.  CalPERS acknowledged that the matters in the Appeal referred to longevity

5
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Yot

bonuses, "job" duties, "job titles", single full-time job, base pay, and that Vernon's City Council
determined the pay rate.

21.  Exhibit3 asks Ms. Aspinwall to answer several additional questions about Mr.
Malkenhorst's compensation. It also asserts that Malkenhorst served in a number of positions at
Vernon and states that "[a]ll of these other positions, with the exception of City Administrator,
are congidered overtime and not reportable to CalPERS for retirement purposes.” (Exhibit 3,
page 1.)

Second "Natice of Appeal’’:

22.  OnNovember 3, 2005, Loeb's Ms. Aspinwall sent a letter to CalPERS' Ms.
Heringer responding to Exhibit 3 entitled "NOTICE OF APPEAL -~ City of Vernon (Employer
Code #209), Employee: B, Malkenhorst". A true and correct copy of the November 2, 2005 Ietteﬂ
from Ms. Aspinwall to Ms. Heringer is attached hereto as Exhibit 4.

O 0 3 At AW

[ T el
[ S

23.  The matters in the Appeal continued to refer to longevity bonuses, "job" duties,

—
H

“job titles", single full-time job, base pay, and that Vernon's City Council determined the pay

—
h

rate.

—
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24,  Exhibit 4 discusses the issue of Malkenhorst's duties and responsibilities at
Vemon, including specifically CalPERS' assertion in Exhibit 3 that Malkenhorst served in a

[ —
co

number of separate positions which “are considered overtime and not reportable to CalPERS for

Y
O

retirement purposes”. Exhibit 4 responds to that assertion and states that Malkenhorst worked in

D)
[

a single position of City Administrator with multiple duties, that he received a single base salary

%]
—

for that work, and that "Mr. Malkenhorst's salary did not increase as a result of performing

N
N

particular specified duties or decrease upon transfer or elimination of particular duties”. (See
Exhibit 4, pages 1-2.)

NN
LW

25.  Exhibit 4 also discusses the issue of the amount of Malkenhorst's compepsation

[\
W

as City Administator and states that his salary was based upon his experience and expertise,
(Exhibit 4, pages 2-3.)

26.  Exhibit 4 also addresses CalPERS' concerns about Malkenhorst's longevity pay
and the issue of "group or class of employment". (Exhibit 4, pages 3-4.)

6
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27.  Exhibit 4 also contends that Loeb had "contacted you [Heringer and/or CalPERS]

2 ||a number of times and offered to answer any additional questions you may have" and that Loeb

3 [| & Loeb "understood that this matter had already been submitted to your legal department for

4 ||review." (Exhibit 4, pages 3-4.)

5 {| Exchange of Additional Information and Argument, Digcussion:

6 28.  In addition to the formal letter communications attached hereto as Exhibits 1

7 || through 4, there were additional oral and/or written communications, exchanges of information

8 || or argument, or other discussions of the issues involved in the administrative proceeding

9 || involving Malkenhorst's pension allowance (hereinafter "communications, exchanges or other
10 || discussions™) between the time Exhibit 1 was sent and the time Exhibit 4 was sent.
11 29.  Some of the communications, exchanges or other discussions referenced in No.
12 |}22 occurred between (i) individuals employed by or authorized to act on behalf of CalPERS, and
13 || (ii) attorneys or son-attorney employees employed by or acting on behalf of Loeb.
14 30.  Some of the communications, exchanges or other discussions referenced in No,
15 }}22 occurred between (i) individuals employed by or authorized to act on behaif of Vernon, and
16 || (ii) attorneys or non-attormey employees employed by or acting on behalf of Loeb.
17 31.  Some of the communications, exchanges or other discussions referenced in No.
18 |22 occurred between and among individuals employed by or authorized to act on behalf of
19 || CalPERS.
20 32.  The ocecurrence of some of the communications, exchanges or other discussions
21 |referenced in No. 22 were documented in writing by either (i) individuals employed by or
22 || authorized to act on behalf of CalPERS, (ii) individuals employed by or authotized to act on
23 || behalf of Vernon, and (ji) attorneys or non-attomey employees employed by or acting on behalf
24 || of Loeb. In some cases, the docunentation also discussed or described the nature or content of
25 || the communications, exchanges or other discussions.
26 33.  CalPERS received legal and factual evidence and arguments about Malkenhorst's
27 || longevity bonuses, "job" dutics, "job titles", single full-time job, base pay, and that Vernon's City
28 || Council determined the pay rate within a formal administrative process.

7
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34.  CalPERS' legal department received legal and factual evidence and arguments
about Malkenhorst's longevity bonuses, "job" duties, "job titles", single full-time job, base pay,
and that Vemnon's City Council determined the pay rate within a formal administrative process.

35.  CalPERS' executive level decision makers received legal and factual evidence and
arguments about Malkenhorst's longevity bonuses, "job" duties, "job titles", single full-time job,
base pay, and that Vernon's City Council determined the pay rate within a formal administrative
process.

36.  CalPERS made a final determination based on the legal and factual evidence and
argument about Malkenhorst's longevity bonuses, “job" duties, "job titles", single full-time job,

o W NN G v B W N

o
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base pay, and that Vernon's City Council determined the pay rate within a formal administrative

——
—

process.
CalPERS' Determination:

37.  On August 17, 2006, CalPERS’ Ms. Heringer sent a letter to Loeb's Ms,
Aspinwall entitled "B. Malkenhorst and the City of Vernon Appeal”. A true and correct copy of
the August 17, 2006 letter from Ms. Heringer to Ms. Aspinwall is attached hereto as Exhibit 5.

38.  The first paragraph thanks Ms. Aspinwall for sending Exhibit 4 "concerning the
appeal for Bruce Malkenhorst and the City of Vernon (the City)." (Exhibit 5, page 1.)

39.  The second paragraph of the letter states that "CalPERS has determined that
setting differing levels of payrate or special compensation by date of hire may be allowed" and

[ I S T e o e e
O W 0 N ;N W s N

then goes on to discuss the issue of longevity pay. (Exhibit 5, page 1.)

3
—t

40.  The letter is a final determination of all matters raised in the administrative

N
N

appeal, including Malkenhorst's longevity bonuses, "job” duties, "job titles", single full-time job,
base pay, and that Vernon's City Council determined the pay rate within a formal administrative

N
= 3

process.

>

41.  The letter further advises that "The [CalPERS] Benefits Division has been
notified to make the adjustment to Mr. Malkenhorst's allowance.” (Exhibit 5, page 2.)
42.  Exhibit 5 does not assert any reservation of rights by CalPERS concerning

N NN
O 3 O

Malkenharst's pension calculation nor does it limit the resolution solely to the issue of longevity

8
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1 || pay.

2 || Further Exchange of Additional Information and Argument, Discussion:

3 43.  There were additional oral and/or written communications, exchanges of

4 ||information or argument, or other discussions of the issues involved in the administrative

5 || proceeding involving Malkenhorst's pension allowance (hereinafter "communications, exchanges

6 || or other discussions”) between the time Exhibit 4 was sent and the time Exhibit § was sent.

7 44,  Some of the communications, cxchanges or other discussions referenced in No.

8 |1 32 occurred between (i) individuals employed by or authorized to act on behalf of CalPERS, and

9 || (ii) attorneys or non-attorney employees employed by or acting on behalf of Loeb. |
10 45.  Some of the communications, exchanges or other discussions referenced in No.
11 || 32 occurred between (i) individuals employed by or authorized to act on behalf of Vernon, and
12 || (ii) attorneys or non-attorney employees employed by or acting on behalf of Loeb.
13 46.  Some of the communications, exchanges or other discussions referenced in No.
14 ||32 occurred between and among individuals employed by or authorized to act on behalf of
15 || CalPERS. |
16 47.  The occurrence of some of the communications, exchanges or other discussions
17 || referenced in No. 32 were documented in writing by cither (i) individuals employed by or
18 || authorized to act on behalf of CalPERS, (ii) individuals employed by or authorized to act on
19 || behalf of Vemon, and (ii) attorneys or non-attorney employees employed by or acting on behalf
20 || of Loeb. In some cases, the docurnentation also discussed or described the nature or content of
21 || the communications, exchanges or other discussions.
22 || Communications Oceurring After Exhibit 5:
23 48.  Onor about October 11, 2006, Carla Feldman, an attorney employed by Locb,
24 || contacted CalPERS employee Johnnje McKenzie Jt. concerning recalculation of Malkenhorst's
25 || pension allowance.
26 49.  Onor about October 11, 2006, CalPERS' Ms. Heringer contacted Loeb's Ms.
27 |(Feldman and informed Ms. Feldman that the issue of the calculation of an adjustment to
28 || Malkenhorst's pension allowance had been submitted to CalPERS' Benefit Services Division on

9
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or about August 17, 2006.
CalPERS' Payment of Retroactive Pension Benefity to Malkenhorst:

50.  OnNovember 30, 2006, CalPERS' Retirement Processing department sent a letter
to Malkenhorst advising that it would be adjusting his pension upward. A true and correct copy
of that Jetter is attached hereto as Exhibit 6.

51.  Exhibit 6 says, "When you began receiving your retirement allowance, we based
our calculation on infotraation available prior to your retirement date. Since then we have
received additional information about your retirement. Your allowance has been adjusted on the
basis of this information." (Exhibit 6, page 1.).

10 52.  Exhibit 6 indicates that Malkenhorst's pension is based on total years of service

O G0 93 AN W AW NN

11 ||times a final compensation amount of $44,128 times an age factor of 2.418 percent. (Exhibit 6,
12 || page 2.) The figure of $44,128 is calculated as his base salary of $35,302 per month plus 25%

13 || longevity pay special compensation.

14 53.  Exhibit 6 indicates that Malkenhorst's January 1, 2007 warrant will be his new

15 || Option 2W allowance of $40,022.66 per month, plus a retroactive adjustment of $136,083.13.

16 || (Exhibit 6, page 1.)

17 54.  Malkenhorst subsequently received the retroactive adjustment set forth in Exhibit
18 || 6 in a single lump-sum payment. This retroactive lump sum adjustment reflects amounts

19 || withheld from Malkenhorst's pension during the 2005-2006 administrative process.

20 55.  Malkenhorst has been receiving a pension allowance calculated on a base salary
21 || of $35,302 per month plus 25% longevity pay special compensation (a total "Final

22 || Compensation” figure of $44,128) plus applicable cost of living adjustments, since January 2007
23 || Issues Raised in CalPERS' 2005-2006 Administrative Process:

24 56.  The issue of whether Malkenhorst held the single position of City Administrator
25 ||at the City of Vernon and performed multiple duties within that single position duting the final

26 || 27 years of his employment at Vernon was raised and resolved in CalPERS' 2005-2006
27 |[administrative review of Malkenhorst's pension allowance.

28 57.  The issue of whether Malkenhorst held numerous separate positions at the City of

10
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Vernon, including but not limited to City Administrator, during the final 27 years of his
employment at Vernon was raised and resolved in CalPERS' 2005-2006 administrative review of|
Malkenhorst's pension allowance.

58.  Theissue of whether Malkenhorst received a single base salary as compepsation
for his work at the City of Vemdn during the final 27 years of his employment at Vernon was
raised and resolved in CalPERS' 2005-2006 administrative review of Malkenhorst's pension
allowance.

59.  Theissue of whether Malkenhorst received separate compensation for different
positions he held at the City of Vernon, including but not limited to City Administrator, during
the final 27 years of his employment at Vernon was raised and resolved in CalPERS' 2005-2006
administrative review of Malkenhorst's pension allowance.

60.  The issue of whether Malkenhorst was entitled to include longevity pay special
compensation of 25% of his base salary as part of his "Compensation Earnable” used in
caleulating his pension was raised and resolved in CalPERS' 2005-2006 administrative review of]
Malkenhorst's pension allowance.

Fipality of CalPERS' August 17, 2006 Determination:

61.  CalPERS did not assert a reservation of rights at any point in 2005 or 2006 to
conduct a second administrative review of Malkenhorst's pension allowance sometime after
August 2006.

62.  Malkenhorst never consented or agreed to a reservation of rights at any point in
20050r 2006 allowing CalPERS to conduct a second administrative review of Malkenhorst's
pension allowance sometime after August 2006.

63.  CalPERS has not provided Malkenhorst or his counsel with copies of any
documents related to CalPERS' 2005-2006 administrative review of Malkenhorst's pension
allowance in which CalPERS asserted a reservation of rights to conduct a second administrative
review of Malkenhorst's pension allowance sometime after August 2006.

64.  CalPERS did not assert a reservation of rights at any point in 2005 or 2006 to

conduct a second administrative review of whether Malkenhorst held separate, multiple jobs or
11
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1 || positions during the final 27 years of his employment at Vernon and how this could impact the
2 || calculation of Malkenhorst's pension allowance.
3 65.  CalPERS did not assert a reservation of rights at any point in 2005 or 2006 to
4 || conduct a second administrative review of whether Malkenhorst received separate compensation
5 }|for more than one job or position during the final 27 years of his employment at Vernon and how,
6 || this could impact the calculation of Malkenhorst's pension allowance. '
7 66.  CalPERS did not assert a reservation of rights at any point in 2005 or 2006 to
8 |{conduct a second administrative review of whether Malkenhorst was entitled to include 25%
9 ||longevity pay special compensation in the calculation of his pension allowance.
10 || Vernon's Involyement in the Appeal of CalPERS Calculation of MaJkenhorst's Pension
11 || Alowance:
12 67.  Vernon hired Loeb to file a formal appeal of CalPERS' July 18, 2005 "final
13 || determination” to reduée Malkenhorst's pension allowance in support of Malkenhorst.
14 68.  Vernon understood and agreed that Loeb would be filing an appeal of CalPERS'
15 |["July 18,2005 "final determination" to reduce Malkenhorst's pension allowance on behalf of
16 || both Vernon and Malkenhorst.
17 69.  Vernon understood that Malkenhorst was relying on Loeb's legal actions on his
18 || behalf concerning the appeal of CalPERS' July 18, 2005 "final determination" to reduce
19 |{ Malkenhorst's pension allowance.
20 70.  Vemon was kept informed of Locb's actions concerning the appeal of CalPERS'
21 || July 18,2005 “final determination” to reduce Malkenhorst's pension allowance.
22 71.  Vemmon never objected to any of the actions taken by Loeb to help increase
23 || Malkenhorst's pension in connection with Loeb's formal appeal of CalPERS' July 18, 2005 "final
24 || determination"” to reduce Malkenhorst's pension allowance.
25 72.  Vernon acquiesced to the actions taken by Loeb to help increase Malkenhorst's
26 || pension in connection with Loeb's formal appeal of CalPERS' July 18, 2005 "final
27 ||determination” to reduce Malkenhorst's pengion allowance.
28 73.  Vemon was informed by Loeb of CalPERS' August 17, 2006 "determination” to
Joint Statement Of Undisputed And DisputetlizFacts Concerning Respondent Malkenhorst's
Claims Of Collateral Estopel/Res Judicata, and Issue and Claim Preclusion
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1 ||award Malkenhorst a pension allowance calculated based on the full base salary and 25%
2 ||longevity pay special compensation that had been reported to CalPERS by Vernon.
3 74,  Vernon was never objected to CalPERS' August 17, 2006 "determination"” to
4 ||award Malkenhorst a pension allowance calculated based on the full base salary and 25%
5 (|longevity pay special compensation that had been reported to CalPERS by Vernon.
6 75.  Vernon acquiesced to CalPERS' August 17, 2006 "determination” to award
7 || Malkenhorst a pension allowance calculated based on the full base salary and 25% longevity pay
8 || special compensation that had been reported to CalPERS by Vernon.
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
13
Joint Staterpent Of Undisputed And Disputed Facts Concerning Respondent Malkenhorst's
Claims Of Collateral Estopel/Res Judicara, and Issue and Claim Prechusion
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Actuarie! & Employer Sorvices Div . o
PO Boa B4ZTS o F"_E cf
I b, Sacramento, CA 84220-2709 s

Telacommumoatana Oevics for the Deaf - (918) 795-3240
(848) CalPERS (225-7377) FAX {916) 795-3005

[
x
-
&
July 18, 2005 Employer Cade #20%
Martha Valenzuela, Personnal Reply to Secton 1187zh
City of Vemon )
4306 Santa Fe Ave
Vemon, CA 90058
Re B Malkenhorst .
Dear Ms- Valenzuels :

-

Our office has recantly completed a review of the compensation reported for Bruc;
Malkenhorst by the City of Vernon {the City)

The City réported oorﬁpmsabon for the pertod of July 2004 to July 2005 as follows

.f:Q-Pamee

$44,128 July 2004 1o June 2005

According to the Gity's 2003/2004 salary schadule, the masmum salary allowed for Mr
Malkenhorst's posttion 18 535,302  According to the 2002-2003 salary resoiution, tha
City Admunisteator was eligible for 25% longevty after 26 years of senvce Longevityis a
special compensation ttem that ¢an be reported to CalPERS a4 long as t meets afl the
cntena of Calforra Cods of Regulations (CCR) 571 :

5§71 (b) The Board has determined that all tems of special compsnsation hsted m
subsection (a) are

{1} Contained tn a written tabor policy or agreement,

(2) Available to all members in the group or class,

(3) Part of normally required duties,

{4) Performed dunng normal hours of employment,

(5) Paid perodically as eamed,

(6) Historically consistent with prior payments for the job classification,

{7} Not paid axelusively m the fmal compensatron psnod,

(8) Not final selttement pay, and,

(9) Not cremting an unfurded habiity over and above PERS' actuanal )

assumptions

Californua Pablie Employess’ Retirement System
Lincoln Plaza - 460 P Street - Sacraments, CA 95814

Page 36 §

Feb.5 0036




Joint Statement of Undisputed and Disputed Facts
Paage 16 of 40

Page 37 §

P

-

Ma Valenzuels 2- July 18-2005
GC 20838 “Compensation Bamable” *

{8) “Compenasation earnabla” states in part, by a member means the payrate and a‘ﬁactal @

compshsation of Bxe member, as defmed by subdwsions (b), (c), and (g),
by Section 217525 B (). (5} and (g). and as lamied

{b) (1) “Payrate” means the notmel monthly rate of pay or bese pay of the membefpaid
m cash {o sunlarly situated members of the same group o class of employment (&
services rendered on a full-rme bass duning normal worlang hours *Payrate,’ for 3
member who is not In a group or claas, meana the monthly rate of pay or base payrof the
mesmber, pad m cash and pursuant t0 pubkdy avadlable pay scheduies, for services
rondared on a ful-tme bas:s durng normal worlang hours {emphasms added)

C 20630 "Compensation®

As used m fus part, “compensation’ maans the ramuneratan pard out of funds controfied
- by the employer n paymsnt for the mamber's sarvicas parformed dynng normal werkmg -

hours or for trmé dunng which the member s extused from wark because of holidéiys,

sick lesve, mdustnal disabity leave, dunng which, bansfts are payable pursuant 3

Sections 4800 and 4850 of the Lebor Code or Artidla 4 {commencing with Section

19668) of Chapter 2 5 of Part 2 8, vacation, compensatory tme off, or leave of absenca

Whsn compsnsation 1s reposied to the board, the employer shall wlantfy the pay panod
in winch the compansaton was samed rogardiess of when reported or pad

Campensation shall ba reportad i aceordancd with Secton 20838 and shall not exceed
compensation eamable, as defined in Section 20638

; The hase payrata for Mr Malkenhorst's posiron 18 $35,302 00 Accordmg to the
language t the salasy resolution, the 25% longevity s only available to the City
Admmstrator and no one else

Govemment Code 20838 (7)e) stales in part  ° “group or class of employment® means
a nurnber of employees constdered tegether because they share stmlantas m b
dutes, work kecaton, collechve basgammng unt, or other logreal work refated groupmg
One employee may not bo considerad a group or class *

The mcreased payrates the Cty reportad o CalPERS doas not meet the CalPERS

relwement law crtera and exceeds the Cy's salary schedule Mr Malkenhorst's
retirement benefit wil be calculated on the following payrate

Payrate
$35,302 from 7/1/04 to TN A6

Wa ask that the City revarse the ncreased payroll and special compsensation entrias for
Mr Mafkenharst and repoit the above coneet payrate Upon caompletion of these
reversals, CaiFERS wil cradd the agency with afl contnbutions paid on thesa itema {f

®

Feb.5 0037
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A .
Ms Velenzuels =3- July 18, 2008
(¥

the member paxd any contnbutwons on thess tems, the C
the mernt @ Crty sheuld, in turm, rafmd&re

However, you have the nght to formally appeal this decision by fim awnﬂanappeahl
MCdPERsmsodaysdmeMngommhﬁmmac&mfmomsectrans
§55-555 4, Titla 2, of the Calforma Admumstrative Code, & copy of wiuch 15 for
your conventence As stated m the requiations, an appeal should set forth the facfifal .
baes and legal authorbes on which itis based The appeal should be mated fo 1ha
followng address v

Lon McQertiand, Acting Division Chief
Actuane! and Employer Senvices Branch
P O Box 942709
Sacramento, CA 04229-2709
~

Ptease do not hestats to contact me at 1 (888) 226-7377 should you have any questions
or concems regardmg this matter d

te

(B i)

Alinda Hemnger, RPS il
Compensation Review Urit

cc B Makenhorst

febs 0038
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Page 39 |

ch
LOEB&LOEBL, D

10100 SANTA MONICK SOULEFARD, EFHO
A LIMITED LASTUTY PARTNERSKIS e B :?csmﬁtsol::.zu‘:n

SUIT 2200
INCLUDING PROIESIIONAL CORMOAATIONS wsmmqm“w,z - wra!ulwm
. e Le

Direct Diak; 310.2823377
Feesimile: 310-282-2200
omsik mupinealiBlosb.com

August 11,2005

Lori McQGartland

Acting Diviston Chief

CalPERS

Actuarial and Bmployer Services Branch
P.O. Box 942709

Sacramento, CA 94229-2709

Re:

Dear Ms. McGartland

This office represents the City of Vernen (“the City™ with tespect to the appeal
of sbove-entitied matter which relates to the City’s employes, Bruce Malkenhorst
(“Mr. Malkeahorst”), and 2 request by CAPERS to reverse the increase payroli and
gpecial compensation entries related to Mr. Mafkenhorst's retirement benefits,

On or about July 18, 2008, the City received comrespondence from Alinda
Heringer of CalPERS' Compensation Review Unit claiming that, upon & review of the
City's applicable Salary Resolutions, Mr. Malkenhorst was ineligible for a 25% i
langavity bonus, which the City awarded to Mr, Malkenhorst in recagnition of his |
twenty-five (25) years of servioe and pecformance of his duties as City Administrator.
According to the letter, the City was incotrect (o have increased Mr, Malkenhorst’s
payrate by 25% based on his eligibility under the City's Longevity Program (the
“Longevity Program) as outlined and approved in Sections 9 and 25 of the City’s
salery Resolution No. 8473 effective July 1, 2004 (“the Resolution®).?

Thelem-indicatestha:Ca!PBRsbeﬁevesthatthecityAdminismrisin a
class by himself under the program and therefore the program violates Government

! A copy of this correspondence is attached as “Exhibit A™ to this Appzal.

* A Copy of the Resolution is attached as “Exhibit B” to this Appeal,

Feb.5 0039
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Lori McGartland

A,

Code Section 20636 (7)(c) which pravides, in relevant part, that a “groap or class of
employment” means a number of employees considered together based on similarities
in dutles, authority or other Jogical work related grouping and that “one employee may
not be considered a group or clas.” As outlined in greater detail below, our appeal is
based on (i) the fact that, although the City Administeator’s participation in the
Longevity Prograni is discussed separately from other membets of his class in Section
9 of the Resolution, the City Administrator is i the same benefit class imder the
Longevity Program a5 the City Counsel Members discussed in Section 24 of the
Resolution and is not in a class by himgelf; and (1i) the base pay of the City
Administrator is only for the single full time job of the City Administrater which
inclodes numerous duties, ag outlined in the Vemnon City Codes (“Cedes™).

1. dunint Ci ounsel Me Same Clasa.

The Longevity Program spproved by the City includes City employees and
City Counsel Members in the same benefit class up to 20 yoars of service. The
program provides both employces and counsel members with 8 5% increass afer §
years of service, 10% incyosse after 10 years of service, 15% increase after 15 years of
service, and 20% increase after 20 years of service. Flowever, the program treats
different classes of employees differently after 20 years of service. The Langevity
Program provides & 25% increase after 25 years of service to the City Administrator
and the City Counzel Members, The Program also provides a 25% incrasse after 30
years of sexvice to Firemen and Department Heads, Thus, the City Administrator is in
the same class and is eligible for the same Longevity benefit as the City Counsel
Members, He is thevefore, not the only member of his class.

The confusion has arisen due to the fact that the City's Longevity Program is
discussed separately in the Resolution with respect to the City Counsel Membess and
the ather employees of the city including the City Adeministrator. Thus, the resolution
regarding the Longevily Program appiicable to the City Administrator appears in
Section 9(g) on page 12 of the Resolution and appears to apply only to the City
Administrator. However, the same benefit is provided under the Longevity Program to
the City Counsel Members under Section 25(b)(5) on page 42 of the resolutions.
Taken together these two sections of the resolutlons maks clear that the City
Administrator is not the only member of this benefit class under the Longevity
Program. Itis our understanding that, at the time of preparing the July 18, 2005
cormespondence, Ms, Heringer did nothave the entire Salary Resolution and therefore
was uneble to examine psge 42, Aceordingly, a copy of the entire Salary Resolation at
issue s attached hereto as “Exhibit B for your convenience.

Page 40 §
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Lari MeGartland
Aot
Page 3 i
2'
3Ly Administator. as C I
The City Administrator's fob description is inchided in the attached Venion

City Codss (attached hereto for your convenience i
88 “Exhibit C'
m Codesed des, inegmomtes a nmpber of different job titles and dm?:: :,up:;m;o
CalPBRsnt'::r th:d sm&le full ime job of City Administrator. The base pay reported :ou
mof:ﬁeduumes rsmﬂ;:‘:s_epﬂa:c\!’etmﬁmd by the City Council for the
Cmmity e e contemplated in ettion City Codes for the position of

tc: A{inda Heringer, CalPERS
Eric Fresch, City of Vernon

gomm
Lt ccanana

Page 41 |

Feb.S 0041
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= . .. Actuarlal & Employer Sarvicas Dlvision
- P.O, Box 942709
'/ Sacramento, CA 84229-2709

Telecemmunications Davica for (ha Dea - (818) 795-3240
CalPERS (888) CelPERS (2257377)  FAX (916) 795-1623

Saptamber 23, 2005 ER#209/AH
Reply:115

Marla Aspinwali

Attomey at Law

Loeb & Loeb LLP
10100 Sarta Monica Blvd, Sulte 2200
Los Angeles, CA 90067

Re: NOTICE OF APPEAL- City of Vernon- B. Malkenharst
Dear Ms, Aspinwall:

Thank you for the documentation you provided with your letter dated August 11, 2005, in

responsa fo CalPERS denial of longevity for Mr. Bruce Malkenhorst, an employee of the
City of Vemon (the City).

We do ot find that the documentation submitted complete and have the following
questions for your response and requests for additional documertation. According to the
Clty's resclution #8473 section 24(f) City Administrater/City Clerk, thare are several
benefits outlined in this saction for Mr.Malkenhorst.

" -1. Insaction (f)(4), ICMA Retirernent, is this amount of deferrad compensation
included in salary?

2. Insection (fY5), IRA Account, is this amount of $2,000 or maximum part of
salary?

3. In sectlon (1)(12), Supplemental Executiva Retirement Plan, is the $80,000
annual payments and any other appropriate amounts parl of salary?

Also, according to a letter sent to Glaria Orosco, at the Clty, dated June 2, 1995, as well
as the job duties statement you provided, Mr. Malkenhorst served as City
Administrator/City Clerk, City Treasurer, Directar of Finance and Personnel, Purchasing
Agent, Exscutive Director of Light and Power, and Executive Director of the
Redevelopment Agency. All of thesa other positions, with exception of City Administrator,
are considered overtime and not raportable to CalPERS for ratirement purposes.
Accanding to the 2004/2005 salary scheduls, Mr. Maikenhorst's salary is 222% or

Californla Public Employecs’ Retirement System
www.caloers.ca.oav

———r —
e r——r—

Page 42
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Ms. Aspinwall - - : ceorage September 23, 2005

$24,316 higher than thoe Directar of Ervironmental Health, which appears to be the next
highest positien, Why s that? Has the City hired a replacament for Mr, Malkenhorst's
position? If 20, what is the salary the Clty is paying?

in your letter, you stated the longevity program approved by the Cly Includss city
employaes snd city councii members In the samo benefit class. Mr. Malkenhorst s not
In the sama class a8 the councll members because Govemment Cede 20322 of the
CalPERS law states that Electad Officials ara eptional and excluded from membaership
and a separate group and cannot be inclusive of employee menagement benefits.

We would appreclate receiving your written response and any supporting decumentation
by November 3, 2008. If you have any guestions, please contact me at (918) 785-2204,

CZL{ .«Lé ,(lg Lrp

Alinda Heringer, RPS 1|
Compengation Review Unit .
Actuarial and Employer Services Branch'

Attachment;
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Noveamber 3, 2005
YiA EXPRESS MAIL & FPAX
Ms. Allnda Herlnger
RPS I
Review Unlt

Actusrisl pnd Employer Sexvicss Brensh
P.0, Box 942709
Sacramertin, CA 94228.3709

Re:  NOTICB OFBAPI’EAL - City of Vemon (Banpieyer Code #209)
Employes; B, Malkenhorst

Dear Ma. Herioger:

Wemmmmammmmmmmn:mmm
sddresned the paints conteined in your conespondence balow, 1 would ke to note
that, while your latter wes deted September 23, 2005, we did 2ot rective ths letter wntil
Octobez 24, 2008, However, deopite this fact, we desire to Smely somply with your
rqms&uNmnhu&lﬂOSrwmm

The first polms comtained in your correspondence requests whether the
mmmmmmammmmkmmmmm
(Scction (X4); O IRA Account (Sostion ((S)) 50 {Il) Supplemen Bxecuttve
Retiremont Plan. Thess smounis ars not incleded fo Mr, Malkenbort's salary,

You nesg state fhat the dutles of City Tressurer, Director of Rinsnce and
Pertocnel, Purchasing Agsnt, Brecttive Direstor of Light and Power sud Bxecutive
mmzuaanneawmmmmmabymmmm&
expeption of Cly Adminktrater, ate considerad overtims and are not reportable ©
CuPERS fur retirement purposes, mwwgmmnntgnmiﬂnmhmm
Malkenhorst wag ssparately compenaatsd bot wero inctuded responsibilitien &
thocﬁw.k&nif;hmm a&mmmihmmgoa%mﬂm orh:fwml
compentation for performancs a5, In oy, *s Salnzy luticas
spacificafly stata that no additlonsl compesastion wiil be paid for performance of such
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uwe

November 3, 2008
Page2

dutles, 23 ovidenced by (e fillowing statement coptined in Resolutlen No, 6467,

sdopted on Juto 30, 1594, relevant portions of which are attached heroto as “Exiibit
", atnd which statep the following:

Sostlon 21 LEGHT AND POWER DRPARTMENT:

(1) CHIEF EXBCUTIVE OPFICER - The Adutinistestor Clerk shall
strve as the Chief Exccutive Officer in the Ligkt and Power Departizest; .
o * (cmaphinsts addod).

Because the City of Vemon wes ¢ small clty, Me. Malkenhorest, as City
Adminigteator wea catled upoa 10 perform varions duties and filj varicus roles over the
yours ¢8 tho nood erose,  Ad b the case with smaller cities, such situatisns were
commonplece throughom Mr, Malkenhorn's employment becauss the City of Vernon
was & very amall Clty whea he commenced bis Jeade:ship role.  Whils the Clty of
Vermon Is not yet @ largo 89 some of tha olher sumounding cities, It has grown
considerably throughowt Mr. Matkenkorat®s tomiro much to ks credit,

Ovee the years M. Malkenhorst’s duties have changed 2y the needa of the City

have changad. As furthey ovidence of the faet that Mr, Malkentorst did ot receve .

any edditional eompeneation for pecforming asdditionsd dution assizned to him overthe
yoars, Mr, Malksnhorst's elary &id not increass as & result of performing perticalss
specified duties or deorase upan trazsfer or eitminstion of particyler duties, For
exurple, Mr, Makonhers cessed being the Diroctor of Finsnce and Directos of Light
mxd Power b easly 2008, yet, o contemplated la the Salary Resclutions, his salsry did
0ot dsgrease,

With respect to your question convemning the amotm dm.mlw:
salazy, Mr, Malkenhorst hed signiGeant experience with respect to clty siministration
pefor unployed by the City, Moreover, Me, Malkenhorst had boen employsd

to
by&acmmmlyaom As wuch, ko wao paid a selary commensumte
with his experienns and oxpestise, It should be noted that xy selary comparisen to
dimmlﬁﬁggmhamnkwmv&mmmlmrmwﬁ
’ 8
CFemploment wit Clye e e of rponsiity

baged
lotgth
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November 3, 2008

Paged

The Clty hoy not hited a replacament for My, Malkenhomt, b is curently
sagaged In the procsas, As with Me, M to th [
S R e e L O

You further stato In yaur comespondencs thet, purswant to Govemnment Code

§20322, ¥, . Eiected Officlals are optloned und exsloded fom membershlp god 3

and cannot be lshusive of employee management benefitz” Howevar,

based on our review of Government Codo § 20322, nothing prevents Mr, Malkendoest

fram being includad in the same besefit class under the Longavity Program as the City

wwxfmu%cm?z:mm%mff wm&;‘g

optin!

Elected Offirialy in the Public Bmployess’ Retiremant Systers and does not make any

distinction with respect to malntaining separale groups or ¢lasses based on clected or
WMI

In fact, Govemineat Code §20636(7)e)X(1) stzes “group or clasd of
enplayment® mezans e sumber of employeas considered togethier beoamss oy she
simBarities i job dutlss, work locations, coliective bargainiog unit, or other logiosl
work related grouping. Ons craplayes may not be considered 8 ¢lass or growp.” Inthe
ingtant matter, Mr, Maleerhorst’s logical work refatsd grouping 59 City Administrator
is with that of the other Clty Cowncil Mombers as thele positisas relste to
implementation and aémivistestion of the Clty and {ts poficies, Addhlonally, the
longevity progtam is ths sams fior the Clty Administeator end the City Couneil
Members, Thare (s potiifug in the Government Cods definiticn of group oc class that
suggests that 25 clacted officlal eovered by the program may nat bo in the sumo gronp
or class 58 similarly situated emplovess of the City, nor would sush o dlatinetion mako
semes, Tho group or clasy requirament s intemdsd to prevent Individus] employees
fom belng singled out for spectal trestment, 1€ elocted offislaly are ingladed ta tha

clasn with o employee, it e hadly be sald that such emplayes has been singled out
for gpoolal trestment in dhet regaed, Y

© Wa have mads every effort rinoe roceipt of your last Istter to da forthcoming
with informeation sbout both My, Malkenhorst and the longevity program end to be
responsive o both your wiitten and oral questions, We have contacted you a nunber
of times and offered o aauwer eny addifonal questions you may have, We hava

! Salary Resclution No. 8473, effeotive July 1, 2004, was atteched =3
“Exhlbit B* {0 owr cometpandesss of Octobes 11, 2005,
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By

November 3, 2005

requosted that you meet with us 1o disouss your concems and resolva any ovistandin
mumwmwmmmmww Wg
wmmwmmmmwmm for
review, We vere (eeelbre suprisd by tho now quortions asd seguments seloed fn
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A RESOLUTION OF THE CITY COUNCIL OF THE
CITY OF VEANON FIXING THE COMPENSATION
£OR CERTAIN EMPLOYEES OF SAID GITY AS OF
JULY 1, 1693, AUTHORIZING CERTAIN EXPENSE
ALLOWANCES AND AMENDING RESOLUTION NO.
5645 AND REPEALUNG ALL RESOLUTIONS IN

. CONFLICT THEREWI"I‘ |

~ ADOPTED ON JUNE 30, 1994

TO RESOLUTION NO. 6467

]

—

Feb.2 0051
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) | ] zeguized to mk haurs in Muum to thejr ragulax forty (40)-
| noue vork vaek 'vil} be eczpansated for, such additicanl hours
" a woriced. * " R '
’ , L]
al (s) Digpatchera,
. ). The Ghief water and Tover Dispatchar, mtw Watay and

14 Zdr seid mtem is 1ncl.ndu .la the cmonuf.ion uuum«l far
” the positions in the Light and Pover Department, Schedule IT,

14

z‘ m“ g, . ' ' o

18 0 Compsnsation of Certain Positlons - Department of

18 . Cornmunity Servicas. .
17 Tha corpenmation: fer the nu-m: of Water is anexua.u in

u j the compsnsation utanhm for the Mzceeu of Cempunity
19 | saxvices in the eomuauy Bmmnmm v
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3 orm-: in the n&yht and Povar’ Depaytment;

3} ¢ {2) ACCOUNTANT~=ths wcunu'ne in the city

4 jdu.‘l.niai’-ﬂtv:lﬁw ek Daparmnt shall alse sarve as the

8§ agceuntant Sn the Light uma Pover nepmm .

9§ ) SENIOR ACCOUNT CLERR*-tha amlor Account Slerk
7h in s city Aduinistrator/cley Clerk pcp-rmna shall also aerve
O as tha tmnlor Acoount Clark in the Light and Powex Department:

° : (4] - NCCOUN? CLERX~=the Account Clezk in the Ciby
J:O aMuinistrator/Clty Clerk nq,came, shall _9109 texve 38 the

13| Acmuint clerk in the tight and Pover Pepartuent. v

18- (m Personal Vehicle Allowance.
13‘ ' .In additien to’'ssld sslexies as set forth in Sehadula II,
14 )

i mmt rpa, cecialn ind{viduals sayving in spesitied
clamaigications shsll racaive, vhan using their own motor vehiole
8| ! in the service of -the City, an addizienal m pu month as

17}

" ! provided for in gohsaule ITI.

10 Lo fe) Reapmlbility For Upkeep of Vehicle. '
‘ éo " he city sha)l nok ke respongible for repalrs oF any

m_ acdaitional costs tov upkaap, fuel, mﬁ«e&m, mmt in
2g viels o in pest, ov othex expenses in confiection vith any suoh
a3 vehicle b'cyma the respsctive amounta set gorth in Schedule IIT.
24] (@) Addidonet Hours Worked. o

23t A3l amployess in the Light and Power pepsrtnent, excapt

“ ths Directer of Light und DPoway, Field operations naaaqwa

” zaqcuieai. Snginearing Managar, Iucmu l‘hmd.ng Managar, Fowar,
‘a8l
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. SCHESULE 1t 0.08

.
NONY Sweny tne

CITY ADHINISTRATOR/CITY CLERX DRPARTHENY SALARY seaLe
; , NONTALY SALaRy

.~-“'“-.-‘-

GITY ADMINISTRATOR/CITY CLRAX = 4000 T L 434,105.00
[] ’ ‘

DIRSCYOR OF SNVIRONMENTAL NEALTH - 4310 - aT8p 3 48,503.00

i
HE 444
HE R
48,167, 00
$7,086.00
17,386,00
‘si 305 a 00

88,848, 00,

ASBYSTANT TO THR OITY ADMINISTRATOR ~ 600] sTRp
' ']

3

4

3 868,204.00

?

1

.
o

i . "4“1' °°
$5,574.00

$8,888,00

.
- . . ® sy . ‘e

"HIEF DEPUTY DIRECTOR ENVIRONMNENTAL RRALTH~4320 B8TEP
3 46,829,00

, . $ $6,188.00

4 ¢8,084.00

. ‘ g ' 35."0.00
7
1

18,2%0,00
94,088.00

30,039.00

SSISTANT ‘mel DIRRCTOR - - ¢102 sTzp
.. 3 . " [ 2.3 .00

: . 3 43,908.00

. . . 4 $6,354.00

] $5,388,00

§,089.00
4,818.00

8

7

1 ¢8,218.00,
e $65,384.00
3 $5,531.00
4, 35,208.00
) 84,788.00
7 84,810, 00
1
]
3
4
8
8
7

[

P

]

USTOMER SERVICE NANAGER - 4110 5TED

$5,33%0.00
$#4,95Y.00
i
$4,223.00
$4,908.00
.8. ’,' 000
_‘a. s’5¢°°

IVIRONMENTAL EPRCTALIST « 4340 L yy

SOHBIVLE XY
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Sacramento, CA 84228-27(9
- Telecommunicalions Devics for lhe Deaf - (816) 795-3240
CalPERS 888 CalPERS (or 888-225-7377)  FAX (316) 785-3005

v . o :
: Employer Services Division . E ng P
P.O. Box 942709 e B
3

August 17, 2006

Employer Cods #209
Reply to Section 115
Ms. Maria Asplnwall
Attomay-at-Law
Losb & Loeb LLP

10100 Santa Monica Bhvd, suite 200
Los Angeles, CA 90067

RE: B. Malkenhorst and the City of Vernon appeal

Dear Ms, Aspinwall:

Thank yeu for your letter dated Navember 3, 2005, concerning the appeal for Bruca
Malkenhorst and the City of Vemon (the Clly).

CalPERS has determined that selting differing lsvels of payrate or special compensation
by date of hire may be allowed, Persans hired on or after a date cartain may reasonably
bé considered to be similarly situated members of the group or class (which make up a
"logical work related grouping”) within the definition of group or class In section
20838(s)¥1) of the Public Employees' Retirement Law (PERL).

Please note that while it may be permissible to use date of hirs in creating a group or
class, in arder for itoms of payrate or speclal compensation to ba considared in the
calculation of final compensatlon, all othar requirements set forth In the PERL and
regulations.of the Board must slill be met. As a result, each case must be decided
saparately, based on its facts, In addition, eny ruling of the Beard on compensation as
payrate or special compensation Is condlitioned on the facts as presentad. In the svent
of changes In the facts, the Board's ruling may also be different,

Based on the description of the longevity, k appears thal the date of hire qualification

would satisfy tha statutory definition of group or class and the compensation would be
allowed.

, Howevar, we are requesting the City amend their Memarandum of Understanding to
\ combine the longevity provisions for the City Administrator with the longevity provisions

for the Department Haads, The City is also asked to provide us with a date that we can
expect this to happen,

Californla Publlc Employees’ Retiremant Systam

Feb5 0058
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WAoo -2 August 17, 2008

';t'LewB:';&aﬂa Division have bean notified to make the adjustment to Mr. Malkenharet's

Shouid you hava any further quastions regarding this matter please do
contact our Compansation Review Unik at (888’;9225_7377. Pl not hesitate to

Si .
Warely : ‘ / e
- \)Q’, f( ;)g»']
Alinda Heringer, RPS Il -
Compensation Review Unit

Employer Services Division




12/19/2013 18:48 3193121189 LAWOFF ICEJOHNJENSEN PAGE 48/42

Attachment H (D)
Joint Statement of Undisputed and Disputed Facts
Page 38 of 40

EXHIBIT 6



PAGE 41/42
3 p LAWOFF ICEJOHNJENSEN
12/19/201 3503kt 1 (o 183121109

Joint Statement of Undisputed and Disputed Facts

Page 39 of 40 FILE COPY
* BENEFIT SERVICES DIVISION
5 _P.O.Box 942716
y /, Sacramento, CA 94229.2718
7. Toll Frae: (888) CalPERS (225-7377) Reply To: Saction 412
CEIIPERS TOD - (916) 795-3240; FAX - (916) 795-3933 Refer To! 570-44-0826:00

Novemper 30, 2006

Bruce V Malkenhorst
6651 Churchlll Dr
Euntington Beach Ca 92643

Dear Bruce V Malkenhorst:

When you began receiving your retirement allowance, we based our
calculation on information available prior to your retirement da:e.
Since then we have received additional informatcion about your
retirement. Your allowance has been adjusted on the basis of

this information.

Reason(s) for the adjustment:

Change In Your Payrate
Change In Your Final Compensation

This adjustm=nt will result in an incxease of 58,004.83 to your current
allowance and a retroactive adjustment from date of retirement through
Novembexr 30, 2006 of $136,083.13.

Your January 1, 2007 warrant will be as follows:

NEW OPTION 2W ALLOWANCE $§ 40,022.66
RETROACTIVE ADJUSTMENT $ 136,083.13
GROSS ALLOWANCE (TOTAL) 76,105.79

Your February 1, 2007 and future warrants will be in the amount of
$40,022.66 less any authorized deductions.

Sincerely,

Retirement Processing

Californla Publlc Employees’ Retirament System .
www.calpers.ca.gov SRS

CALPMF000043
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BENEFIT SERVICES DIVISION Member Information
P.Q. Box 942718 SSA#H: 570-44-0826
Sacramenlo, CA 94229-2716 Retirement Date: 07/61/2005
7%, Toll Free: (888) CalPERS (225-7377) Age at Retirement: 70,00
C&].PERS TDD - (916) 795-3240; FAX - (916) 7935-3933 Beneficiary Date of Birth:-11/18/1938

November 30, 2006

Bruce V Malkenhorst
6651 Churchill Dr
Huntington Beach CA 92648

ADJUSTED ACCOUNT DETAIL INFORMATION SHEET

The following data was available at the time of your adjustment calculation. This information is
being provided as a detail of the components used in calculating your adjusted retirement
allowance. Any changes in the information reflected below could result in a change in your
retirement allowance,

EIPHETERE R SERVIGE _|SERVICE|  BENERTFACTOR |  cows
MANHATTAN BEACH NORMAL SERVICE | 2.784  |2% @55 /2418 44,128.00
VERNON NORMAL SERVICE [32411 2% @S5 /2.418 44,128.00
[VERNON IARSC SERVICE 5000 2% @55 /2418 44,128.00

Final compensation is your highest average monthly pay rate for the last consecutive 12.or 36 months
of employment based on your employers' contract. The final compensation dollar amount shown is
unmaodified. If your service was coardinated with Social Security, we subtracted $133.33 from the
final comp amount shown above, before determining your benefit,

Please be aware that if you have Golden Handshake service it must be forfeited upon any subsequent
reentry into this System.

Retirement Calculation and Adjustment Section
Benefit Services Division

Californla Publlc Employees’ Retirement System
www.calpers.ca.gov PAS3ZT ¢ OSBNLATE LM

CALPMF000049
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