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1 John Jensen, Esq., State BarNo. 176813 
Law Offices of John Michael Jensen 

2 11500 West Olympic Blvd Suite 550 
Los Angeles CA 90064 

3 (310)312-1100 
(310)477-7090 Facsimile 

4 johnJensen@jolmmjensen.com 
Attorneys for Bruce V. Malkenhorst, Sr. 

5 

6 
BEFORE THE BOARD OF ADMINISTRATION 

7 
CALIFORNIA PUBLIC EMPLOYEES' RETIREMENT SYSTEM 

8 
In Re the Matter of ) CALPERS CASE NO.: TBD 

9 ) OAR CASE NO.: TBD 
BRUCE V. MALKENHORST, SR., and ) 

10 CITY OF VERNON, ) BRUCE V. MALKENHORST, SR.'S 
OBJECTS TO AND CHALLENGES 
CALPERS' AND OAH'S JURISDICTION 
OR AUTHORITY, INCLUDI~G UNDER 
GOVERNMENT CODE 11506 

Ll 

12 

13 

14 

15 

16 
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21 

22 

23 

24 

25 

26 

27 

28 

Respondents. 
) 
) 
) 
) 
) 
) Hearing Dates: _ 
) Hearing Location: _ 
) 
) INCORPORATING CONCURRENTLY 
) FILED lviOTIONS, MEMORANDUM OF 
) POINTS AND AUTHORITIES, AND 
) SUPPORTING PAPERS ON ( 1) 
) COLLATERAL ESTOPPEL, RES 
) JUDICATA, ISSUE PRECLUSION, CLAIM 
) PRECLt.:SION; (2) CHARTER CITY 
) AUTONOMY; (3) JUDICIAL ESTOPPEL, 
) (4) PAROLE EVIDENCE RULE (4) 
) JURISDICTIONAL CHALLENGE; (6) 
) DEMURRER;(?) AGENCY F AlLURE TO 
) STATE ACTS OR OMISSION ON WHICH 
) AGENCY MAY PROCEED (GOVERN-
) MENT CODE SECTION 115069(A)(2)·(3)); 
) (8) MOTIONS IN LIMINE TO EXCLUDE 
) EVIDENCE; (9) lV10TION TO STRIKE FOR 
) INDEFINITENESS; (lO) MOTIONS AND 
) CHALLENGES REGARDING AGENCY 

------------ ) . JURISDICTION AND AUTHORITY; (11) 
DEMURRER; (12) REQUEST FOR 
JUDICIAL NOTICE ( 13) SCPPORTING 

MALKENHORST, SR.'S (1) CHALLENGES TO JURISDlCTION 
(2) INCORPORATION OF CONCURRENTLY LODGED MOTIOXS, POINTS 

AND AUTHORITIES, SUPPORTlNG DOCUMENTS 

Attachment H (B) 
Malkenhorst's Motions 
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1 
Bruce V. Malkenhorst, Sr. challenges CalPERS and OAH'sjurisdiction and authority to 

2 
hold a hearing or proceed. Without consenting to CalPERS' jurisdiction or authority, 

3 Malkenhorst asserts that the pleading does not state acts or omission upon which CalPERS or the 
4 OAH may proceed. Oov. Code7 § 11506. 
5 

6 
CaiPERS is seeking to reduce Malkenhorst's existing rights to pension. 

Malkenhorst has the right to object to CaiPERS actions, jurisdiction, authority, and 
7 

pleading including on the grounds that it does not state acts or omissions upon which the agency 
8 

may proceed. Gov. Code, § 11506. Malkenhorst has an equal right to assert those grounds 
9 against OAH. 

10 

11 
Malkenhorst files this Jurisdictional Challenge and the related incorporated motions and 

supporting papers to assert grounds on which Ca.IPERS and the OAH do not have the right to 
12 proceed. 
13 

14 Motions Incorporated. Malkenhorst files this Jurisdictional Challenge that also includ 

l5 and incorporates a concurrently filed: 
16 

17 

18 

19 

20 

21 

22 

( 1) Demurrer; 

(2) Motion to Strike; 

(3) Motion In Limine; 

(4) Request for an Evidentiazy Hearing on Jurisdictional Matters; 

(5) Supporting points and authorities, documents, Declarations; and related pleadings. 

Malkenhorst expressly incorporates each of those documents herein in full. 

Grounds. The grounds for challenging CaiPERS and OAH's jurisdiction and authority 

23 include that CalPERS and the OAH are: 
24 

25 

26 

27 

28 

(1) Barred by or violate collateral estoppel, res judicata, issue preclusion, and claim 

preclusion. See attached and incorporated Demurrer and Motion to Strike, 

Motions in Limine, Points and ..4.uthorities on collateral estoppel and res judicata. 

{2) Violate the charter cities autonomy to detennine compensation and office 

structure. See attached and incorporated Demurrer, Motion to Strike, Motions in 

2 
MALKENHORST, SR.'S (1) CHALLENGES TO JURISDICTION 

(2) INCORPORATION OF CONCURRENTLY LODGED MOTIONS, POINTS 
AND ACTHORITIES7 SUPPORTING DOCUMENTS 

• ...a 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

(3) 

(4) 

(5) 

(6) 

(7) 

Limine, and Points and Authorities on charter city autonomy. 

Violates the appellate court exclusive jurisdiction to detennine the issues that are 

on appeal. See attached and incorporated Demurrer, Motion to Strike, .~\lotions in 

Limine, and Points and Authorities on collateral estoppel and res judicata. 

Violate judicial estoppel. See attached and incorporated Demurrer and Motion to 

Strike, A-lotions in Limine, and Points and Authorili~s on judicial estoppel. 

Violate the parole evidence rule. See attached and incorporated Demurrer and 

Motion to Strike, ~.\lotions in Limine, and Points and Authorities on the parole 

evidence rule. 

Act in excess of CalPERS' limited agency jurisdiction; See auached and 

incorporated Demurrer, ,'Jotion to Strike, Motions in Limine~ and Points and 

Authorities on the limitations Jo agency jurisdiction. 

Barred by laches and the statute of limitations. See attached and incorporated 

Demurrer, Motion to Strike, Motions in Limine, and Points and Authorities on 

laches and rhe statute of limitations 

17 Authority. Malkenhorst makes this Jurisdictional Challenge based on the authority cited 

18 herein and in the incorporated motions, points and authorities, and related documents. 

19 Under Government Code section 11 500 et seq and other authority l including Section 

20 11506(a)(5), Malkenhorst submits this evidentiary and jurisdictional defense to CalPERS efforts 

21 to reduce his vested pension benefit. 

22 Malkenhorst involuntarily submits these documentS Wlder protest and with a full reservation 

23 of all rights and without waiver of any kind, as they are submitted under CaJPERS compulsion 

24 and threat of an immediate reduction in his pension. 

25 This jurisdictional challenge is based upon th;s Notic~ the incorporated points and authoritie 

26 listed herein, the Request for Judicial Notice filed concurrently, the Memorandum of Points an 

27 Authorities attached hereto, the documents concurrently file under protest in this matter which ar 

28 incorporated in full herein~ and upon such argument and other matters (including the repl 

3 
MALKENHORSTf SR.'S (1) CHALLENGES TO JURISDICTION 

(2) INCORPORATION OF CONCURRENTLY LODGED MOTIONS, POINTS 
AND AUTHORITIES, SUPPORTING DOCUMENTS 
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1 incorporated in full herein, and upon such argument and other matters (including the rep1 

2 memorandum) as may be filed 'hith the Court or received by the Court at the time of hearing. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Respectfully submitted, 

Dated: October 11, 2013 

4 

MALKENHORST, SR.'S (1) CHALLENGES TO JURISDICTION 
(2) INCORPORATJON OF CONCURRENTLY LODGED MOTIONS, POINTS 

AND AUTHORJTJES, SUPPORTING DOCUMENTS 
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1 

2 

MEMORANDUM OF' POINTS AND AUTHORITIES 

Respondent files this Jurisdictional Challenge under protest, with a reservation of rights, 

3 and as a ""special appearance''. Respondent incorporates in full herein all of the concurrently 

4 filed Motions, memorandum of points and authorities, and supporting papers. 

5 Respondent challenges jurisdiction under the California Constitution, under the 

6 Administrative Procedures Act, including under Government Code sections 11506(a)(2)-(3), and 

7 other authority1 for the reasons stated herein. 

8 I. The Ofti~e of Administrative Hearings Must Allow Malkenhorst to Assert Defenses 

9 Explicitly under the Govarnment Code, the is empowered to allow Malkenhorst to 

t 0 present argument and evidence that CalPERS and OAH does not (i) state a cause of action or (ii) 

11 

12 

13 

14 

15 

16 

17 

18 

acts or omissions upon which the agency may proceed: 

II. 

(a) Within 15 days after service of the accusation the respondent may file with the agency 
a notice of defense in which the respondent may: 
(2) Object to the accusation upon the ground that it does not state acts or omissions upon 
which the agency may proceed. 
(3) Object to the fonn of the accusation on the ground that it is so indefmite or uncertain 
that the respondent cannot identifY the transaction or prepare a defense. 
(Government Code, § 11 506.) 

Tbe SttJtement oflssues Does Not State Acts or Omission Upon Which the Agency 

May Proceed 

19 Jurisdictionally, The Statement of [~·sues does not state acts or omissions upon which the 

20 agency may proceed. (Government Code, §11506.) The form of the accusation is so indefmite or 

21 uncertain that Respondent cannot identify the transaction or prepare a defense. (Government 

22 Code, §1 1506.) 

23 Respondent challenges jurisdiction as the Statement of Issues does not (i) state a cause 

24 of action or (ii) acts or omissions upon which the agency may proceed: 

25 

26 1 CalPERS seeks to reduce Malkenhorst's existing pension. A pension is a property right 

27 and a legal privilege to which he is currently legally entitled. Procedurally, aright or privilege 
should be revoked, suspended, limited or conditioned by filing an accusation. (Government 

28 Code, §11503.) Malkenhorst is entitled to file these challenges, including those available to 
accusations, because in essence CalPERS is filing an accusation. 

5 
MALKENHORST, SR.'S (l) CHALLENGES TO JURISDICTION 

(2) INCORPORATION OF CONCURRENTLY LODGED MOTIONS) POINTS 
AND AUTHORITIES, SUPPORTING DOCUMENTS 
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(1) 

2 

3 

4 

5 (2) 

6 

7 (3) 

8 

9 

10 

11 

12 (4) 

l3 

14 

15 

16 

17 (5) 

18 

19 

20 

21 

22 (6) 

23 

24 

25 

26 (7) 

27 

28 

CalPERS and OAH lack of jurisdiction including because of ( 1) constitutional 

infinnity of violating the charter city autonomy, appellate court exclusive jurisdiction 

and other infumities (People v. Superior Court (Caswell) (1988) 46 Cal.3d 381); and 

(2) running of the statute of limitations (/n re Demilio (1975) 14 Ca1.3d 598; 

CalPERS and OAH lack of jurisdiction including because the Statement of Issues does 

not state facts sufficient to constitute a cause of action; 

CalPERS and OAH lack of jurisdiction including because the Statement of Issues does 

not (i) state a cause of action or (ii) acts or omissjons upon which the agency may 

proceed as the Statement of Issues is barred by or violates collateral estoppel~ res 

judicata, issue preclusion: and claim preclusion. See attached and incorporated Points 

and Authorities on collateral estoppel and res judicata. 

CalPERS and OAH lack of jurisdiction including because the Statement of Issues does 

not (i) state a cause of action or (ii) acts or omissions upon which the agency may 

proceed as the Statement af Issues violates the charter cities autonomy to determine 

compensation and office structure. See attached and. incorporated Points and 

Authorities on charter city autonomy. 

CalPER.S and OAH lack of jurisdiction including because the Statement of Issues does 

not (i) state a cause of action or (ii) acts or omissions upon which the agency may 

proceed as the Statement of Is.sues violates the appellate court exclusive jurisdiction to 

detennine the issues that are on appeal. See attached and incorporated Points and 

Authorities on collateral estoppel and res judicata. 

CaiPERS and OAH lack of jurisdiction including because the Statement of Issues does 

not (i) state a cause of action or (ii) acts or omissions upon which the agency may 

proceed as the Statement of Issues violates judicial estoppel. See attached and 

incorporated Points and Authorities on judicial estoppei. 

CalPERS and OAH lack of jurisdiction including because the Statement of Issues does 

not (i) state a cause of action or (ii) acts or omissions upon which the agency may 

proceed as the Statement of Issues violates the parole evidence rule. See attached and 

6 
MALKBNHORST, SR.'S (l) CHALLENGES TO JURISDICTION 

(2) INCORPORATION OF CONCURRENTLY LODGED MOTIONS, POINTS 
AND AUTHORITIES .. SUPPORTING DOCUMENTS 
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1 incorporated Points and Authorities on the parole evidence rule. 

2 (8) CalPERS and OAH lack of jurisdiction including because the Statement of Issues does 

3 not (i) state a cause of action or (ii) acts or omissions upon which the agency may 

4 proceed as the SiatemenJ of Tssues is an act in excess of CalPERS' limited agency 

5 jurisdiction; See attached and incorporated Points and Authorities on the limitations to 

6 agency jurisdiction. 

7 (9) CalPERS and OAH Jack of jurisdiction including because the Statement of Issues does 

8 

9 

10 

11 

not (i) state a cause of action or (ii) acts or omissions upon which the agency may 

proceed as the Statement of Issues is barred by laches and the statute of limitations. 

See attached and incorporated Points and Authorities on laches and the statute of 

limiJations 

12 
Incorporation by Reference is Acceotable. 

13 The phrase •'incorporation by reference" is almost Wliversally understood to mean the 

14 inclusion, within a body of a document, of text that, although physically separate from the 

15 
document, becomes as much a part of the document as if it had been typed in directly. The Civil 

16 
Code provides that several documents relating to the same matters, between the same parties, an 

17 

18 made as parts of substantially one transaction. are to be construed together. Civ. Code, § 1642. 

19 Under this rule, several documents covering the same or similar ~ubject matter are considered 

20 together, and with the same effect as if all had been incorporated in one document. 

21 

22 

23 

24 

25 

26 

27 

28 

It is appropriate for organi2ational reasons to separately set out the various issues, arguments 

and authorities, but incorporate them in full into this Jurisdictional Challenge. 

Dated: October 11, 2013 Respe~:~ 
Micl1aeiJensell 

7 
MALKENHORST, SR.'S (I) CHALLENGES TO JURISDICTION 

(2) INCORPORATION OF COi\"CURRENTL Y LODGED MOTIONS, POINTS 
AND AUTHORITIES. SUPPORTING DOCUMENTS 

Attachment H (B) 
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I John Jensen, Esq., State Bar No. 176813 
Law Offices of Jolm Michael Jensen 

2 11500 West Olympic Blvd Suite 550 
3 Los Angeles CA 90064 

(310) 312-1100 
4 (310) 312-1109 Facsimile 

johnjensen@johnmjensen.com 
5 Attorneys for Respondent Bruce Malkenhofst 

6 

7 

8 

9 

BEFORE THE BOARD OF ADMINISTRATION 

10 

CALIFORNIA PUBLIC EMPLOYEES' RETIREMENT SYSTEM 

In Re the Matter of ) CALPERS CASE NO.: 2012-0671 
) OAH CASE NO.: 2013080917 

ll BRUCE V. MALKENHORST, SR and 
CITY OF VERNON, 

) 
) RESPONDENT MALKENHORST'S 
) DEMURRER, INCLUDING UNDER 
) GOVERNMENT CODE SECTIONS 
) 11506(a)(2)-(3) 

12 

13 

14 

lS 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Respondents. 

) 
) Hearing Date: October 31,2013, 10:00 am 
). Hearing Location: Los Angeles OAH 
) 
) FILED CONCURRENTLY WITii 
) MOTIONS, MEMORANDUM OF POINTS 
) AND AUTHORITIES, AND SUPPORTING 
) PAPERS ON (1) COLLATERAL ESTOPPEL 
) RES JUDICATA, ISSUE PRECLUSION, 
) CLAIM PRECLUSION; (2) CHARTER CITY 
) AUTONOMY; (3) JUDICIAL ESTOPPEL, 
) (4) PAROLE EVIDENCE RULE (4) 
) JURISDICTIONAL CHALLENGE; (6) 
) MOTION TO STRIKE;(7) AGENCY 
) FAILURE TO STATE ACTS OR OMISSION 
) ON WHICH AGENCY MAY PROCEED 
) (GOVERNMENT CODE SECTION 
) 115069(A)(2)-(3)); (8) MOTIONS IN 
) LIMINE TO EXCLUDE EVIDENCE; (9) 
) MOTION TO STRIKE FOR 
) INDEFINITENESS; (10) MOTIONS AND 
) CHALLENGES REGARDING AOENCY 
) JURlSDICTION AND AUTHORITY; (11) 

------------ ) REQUEST FOR JUDICIAL NOTICE 

NOTICE AND MOTION OF DEMURRER 

Attachment H (B) 
Malkenhorst's Motions 
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1 TO ALL COUNSEL AND ATTORNEYS OF RECORD 

2 PLEASE TAKE NOTICE that on October31, 2013 at 10:00 a.m. or as soon thereafter 

3 as counsel may be heard, in Office of Administrative Hearings, located at 

4 

5 

6 

7 

8 

320 West Fourth Street, Suite 630 
Los Angeles, CA 90013 
Located in: The Serra Building 
Main Telephone Number: 213.576.7200 
Fax: 916.376.6324 

Respondent Bruce Malkenhorst will and hereby does move the Presiding Judge 

9 Fonnaker or the Office of Administrative Hearings for a Demurrer to the Statement of Issues of 

10 the California Pub He Employees' Retirement System~ and the Board thereof (collectively 

11 CalPERS), filed on or about September27, 2013. 

12 Respondent Bruce Malken.horst will and hereby does demUITer to the Statement of Issues 

13 pursuant to la\V, including but not limited to Government Code sections 11506(a)(2)-(3) and 

14 Code of Civil Procedure section 430.50 and their equivalents under the Administrative 

15 Procedures Act: 

16 Grounds for demurrer to the Statement of Issues include: 

17 ( 1) CalPERS doe not have jurisdiction to proceed; 

18 (2) The OAH does not have jurisdiction to proceed; 

19 {3) The Statement of Issues does not state facts sufficient to constitute a cause of action; 

20 (4) The Statement of Issues does not (i) state a cause of action or (ii) acts or omissions 

21 upon which the agency may proceed as the Statem,mt of Issues is barred by or violates 

22 collateral estoppel, res judicata, issue preclusion, and claim preclusion. See attached 

23 and incorporated Points and Authorities on collateral estoppel and res judicata. 

24 (5) The SraJement of Issues does not (i) state a cause of action or (ji) acts or omissions 

25 upon which the agency may proceed as the Statement of Issues violates the charter 

26 cities autonomy to determine compensation and office stxucture. See auached and 

21 incorporated Points and Authorities on charter city autonomy. 

28 (6) The Statement of Issues does not (i) state a cause of action or (ii) acts or omissions 

NOTICE AND MOTION OF DEMURRER 

Attachment H (B) 
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upon which the agency may proceed as the Statement of Issues violates the appellate 

2 court exclusive jurisdiction to detennine the issues that are on appeal. See attached and 

3 incorporated Points and Authorities on Appellate Jurisdiction. 

4 (7) The Statement of /$sues does not (i) state a cause of action or (ii) acts or omissions 

S upon which the agency may proceed as the Statement of lssues yiolates judicial 

6 estoppel. See attached a.nd incorporated Points and Authorities on judicitl/ estoppel. 

7 (8) The Statement of Issues does not (i) state a cause of action or (ii) acts or omissions 

8 upon which the agency may proceed as the Statement of Issues violates the parole 

9 evidence rule. See attached and incorporated Points and Authorities on the parole 

10 evidence rule. 

11 {9) The Statement of Issues does not (i) state a cause of action or (ii) acts or omissions 

12 upon which the agency may proceed as the Statement of Issue$ is an act in excess of 

13 CaJPERS• limited agency jurisdiction; See attached and incorporated Points and 

14 A uthoritie~· on the limitations to agency jurisdiction. 

l 5 (1 0) The Statement of Issues does not (i) state a cause of action or (ii) acts or omissions 

16 upon which the agency may proceed as the Statement of Issues is barred by laches and 

17 the statute of limitations. See attached and incorporated Points and Authoritie~ on the 

18 statule of limitations and laches. 

19 With reference to the cause of actions implied in the Statement of Jasue~, Respondent 

20 demurs that 

21 Cause of Aetion related to offices held. Malkenhorst demurs to the cause of action in 

22 the Statement of Issues that relate to offices held. Neither CalPERS nor the OAH have 

23 jurisdiction to hear any issues ~lated to the offices held as those matters are subject to the 

24 charter city's constitutional authority to detennine office structW'e. The exclusive jurisdiction to 

25 determine those issues is before the Fourth District Court of Appeal. The issue is also barred by 

26 collateral estoppel: res judicata, claim preclusion and issue preclusion by CaiPERS' prior 

27 acceptance of the office structure in the 2005-2006 administrative process. The issue is also 

28 barred by judicial estoppel by CalPERS' prior acceptance of those matters in the 2005-2006 

ii 
NOTICE AND MOTION OF DEMURRER 

Attachment H (B) 
Malkenhorst's Motions 
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1 administrative hearing. The issue as implied in the Statement of Issues is also vague and 

2 uncertain, subject to demurrer. Laches bars and the statute of limitations has also run on any 

3 claims involving office structure as CalPERS undertook a review and acceptance of those 

4 matters in 2005·2006, more than 8 years ago. The cause of action regarding office held is also 

5 barred by the parol evidence rule, as it conflicts with integrated writings accepted by the parties. 

6 Cause of Action related to pa)! rates or compensation. Malkenhorst demurs to the 

7 cause of action in the Statement of Issues that relate to pay rates or compensation paid. Neither 

8 CalPERS nor the OAH have jurisdiction to hear any issues related pay rates or compensation 

9 paid as those matters are subject to the charter city's constitutional authority to determine pay 

1 0 rates or compensation paid. The exclusive jurisdiction to detennine those issues is before the 

11 Fourth District Court of Appeal. The pay rates or compensation paid issue is also barred by 

12 collateral estoppel, resjudlcala, claim preclusion and issue preclusion by CalPERS' prior 

l3 acceptance of the pay rates or compensation paid in the 2005-2006 administrative process. The 

14 pay rates or compensation paid issue is also barred by judicial estoppel by CalPERS' prior 

15 acceptance of those matters in the 2005-2006 administrative hearing. The issue as implied in the 

16 Stalement of Issues is also vague and uncertain, subject to demUITer. Laches bars and the statute 

17 oflimitations has also run on any claims involving pay rates or compensation paid as Ca1PERS 

18 undertook a review and acceptance ofthose maters in 2005-2006, more than 8 years ago. The 

19 cause of action regarding pay rates or compensation paid is also barred by the parol evidence 

20 wle, as it conflicts with integrated writings accepted by the parties. 

21 General Demurrer. Jvtalkenhorst demurs to the Statement of Issues. Neither CalPERS 

22 nor the OAH have jurisdiction to hear any issues that invade or contradict the charter city's 

23 eonstitutional authority to determine mwlicipal affairs. The exclusive jwisdiction to determine 

24 those issues is before the Fourth District Court of Appeal. The Statemenr of Issues is also barred 

25 by collateral estoppel, res judicata, claim preclusion and issue preclusion by CalPERS' prior 

26 acceptance of these matters in the 2005·2006 administrative process. The Statement of Issues is 

27 also barred by judicial estoppel by CalPERS' prior acceptance of those matters in the 2005-2006 

28 administrative hearing. The Statement of Issues is also vague and uncertain, subject to dem1.11Ter. 

iii 
NOTICE AND MOTION OF DEMURRER 
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Laches bars and the statute of limitations has also run on any claims in the Statement of Issues as 

2 CalPERS undertook a review and acceptance of those maters in 2005-2006, more than 8 years 

3 ago. The Statement of Issues is also barred by the parol evidence rule, as it conflicts with 

4 integrated writings accepted by the parties. 

5 These demurrers are filed pW'suant to Government Code sections t 1506(a)(2)·(3) and 

6 Code of Civil Procedure sections 430.10 (d) & {e), including on the grounds that the Statement o 

7 Issues and the causes of action, inclusive, fall outside the jurisdiction of the administrative 

8 venue, are barred~ and fail to state facts sufficient to constitute a cause of action against 

9 Malkenhorst and are otherwise WJcertain. 

10 This motion is based upon this Notice, the incorporated points and authorities listed 

11 herein, the Request for Judicial Notice filed concurrently, the Memorandum of Points and 

12 Authorities attached hereto, the documents concurrently file under protest in this matter, and 

13 upon such argument and other matters (including the reply memorandum) as may be filed with 

14 the Court or received by the Court at the time of hearing. 

15 Respectfully submitted, 

16 

17 
Dated: October 11, 2013 By:~fLL~~_._..._ _____ _ 

ichael Jensen, 
18 rney for Respondent 

Bruce V. Mal kenhorst, Sr. 
19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

iv 
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MEMORANDUM OF POINTS AND AUTHORITIES 

2 Respondent files this demurrer under protest, with a reservation of rights, and as a 

3 ""special appearance". Respondent incorporates in full herein all of the concurrently filed 

4 Motions, memorandum of points and authorities, and supporting papers. 

5 Respondent moves for a demurrer to the Statement of Issues under Government Code 

6 sections 11506(a)(2)·(3) and Code of Civil Procedure section 430.50 and their equivalents under 

7 the Administrative Procedures ActJ for the reasons stated herein. 

8 I. 

9 

10 

The Of&ee of Administrative Hearings Is Authorized to Strike the Whole and Parts 

of Pleadings 

Explicitly under the Government Code, the ALI is empowered to grant a demurrer to the 

11 · Statement of Jssues as it does not (i) state a cause of action or (ii) acts or omissions upon which 

12 the agency may proceed: 

13 

14 

15 

16 

17 

18 II. 

19 

20 

(a) \Vithin 15 days after service of the accusation the respondent may file with the agency 
a notice of defense in which the respondent may: 
(2) Object to the accusation upon the ground that it does not state acts or omissions upon 
which the agency may proceed. 
(3) Object to the fonn of the accusation on the ground that it is so indefmite or uncertain 
that the respondent cannot identify the transaction or prepare a defense. 
(Government Code, §11506.) 

The Stawnent oflnues Does Not State Aets or Omission Upon Which the Agency 

May Proceed 

The Statement of Issues is not dra~n in confonnity with California law as there is no 

21 basis in California law for CalPERS' Statement oflssuea. The Statement of Issues does not state 

22 a.c'ts or omissions upon which the agency may proceed. (Government Code, §11506.) The form 

23 of the accusation is so indefinite or uncertain that Respondent cannot identify the transaction or 

24 prepare a defense. (Government Code, § 11506.) Respondent moves for a demurrer to the 

25 

26 1 CalPERS seeks to reduce Malkenhorst's existing pension. A pension is a property right 
and a legal privileges to which he is currently legally entitled. Procedurally, a right or privilege 

21 should be revoked, suspended, limited or conditioned by filing an accusation. (Government 
28 Code, § 11503 .) Malkenhorst is entitled to file these challenges, including those a"·ailable to 

accusations, because in essence CalPERS is filing an accusation. 

1 
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1 Statement of Issues as it does not (i) state a cause of action or (ii) acts or omissions upon which 

2 the agency may proceed. With reference to the cause of actions implied in the Statement of 

3 Issues, Respondent demurs that: 

4 ( 1) CalPERS doe not have jurisdiction to proceed; 

5 (2) The OAH does not have jurisdiction to proceed; 

6 (3) CalPERS and OAH lack of jurisdiction including because of (1) constitutional 

7 infirmity of violating the charter city autonomy, appellate court exclusive jurisdiction 

8 and other infirmities (People v. Superior Court (Caswell) (1988) 46 Cal.3d 381); and 

9 (2) running of the statute of limitations (In re Demilio (1975) 14 Cal.3d 598; 

10 ( 4) The Statement of Issues does not state facts sufficient to constitute a cause of action; 

11 (5) The Statement of Issues does not (j) state a cause of action or (ii) acts or omissions 

12 upon which the agency may proceed as the Statement of Issues is barred by or violates 

13 collateral estoppel, res judicata, issue preclusion, and claim preclusion. See anO£hed 

14 and Incorporated Points and Authorities on collateral estoppel and res judicata. 

1 S (6) The Statement of Issues does not {i) state a cause of action or (ii) acts or omissions 

16 upon which the agency may proceed as the Statement of Issues violates_ the chaner 

17 cities autonomy to determine compensation and office structure. See attached and 

18 incorporated Points and Authorities on charter ctty autonomy. 

19 (7) The Statement of Issues does not (i) state a cause of action or (ii) acts or omissions 

20 upon which the agency may proceed as the Statement of Issues violates the appellate 

21 court exclusive jurisdiction to determine the issues that are on appeal. See attached and 

22 incorporated Points and Authorities on collateral estoppel and res judicata. 

23 (8) The Statement of Issues does not (i) state a cause of action or (ii) acts or omissions 

24 upon which the agency may proceed as the Statement of Issues violates judicial 

25 estoppel. See attached and incorporated Points and Authorities on judicial estoppel. 

26 (9) The Statemenl of lssues does not (i) state a cause of action or (ii) acts or omissions 

27 upon which the agency may proceed as the Statement of Issues violates the parole 

28 evidence rule. See all ached and incorporated Points and Authorities on the parole 

2 
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1 evidence rul~. 

2 ( 1 0) The Statement of Issues does not (i) state a cause of action or (ii) acts or omissions 

3 upon which the agency may proceed as the Statement of Issues is an act in excess of 

4 CalPERS' limited agency jurisdiction; See attached and incorporaled Points and 

5 Authoritie-s on the limitations to agency jurisdiction. 

6 ( 11) The Statement of issues does not (i) state a cause of action or (ii) acts or omissions 

7 upon which the agency may proceed as the Statement of Issues is barred by the statute 

8 of limitations. See attached and incorporated Points and Authorities on the statute of 

9 limiralions 

10 Cause of Action related to offices held. Malkenhorst demurs to the cause of action in 

11 the Statement of Issues that relates to offices held. Neither CalPERS nor the OAH have 

12 jurisdiction to hear any issues related to the offices held as those matters are subject to the 

13 charter city's constitutional authority to detennine office structure. The exclusive jurisdiction to 

14 determine those issues is before the Fourth District Court of Appeal. The issue i5 also barred by 

15 collateral estoppel, res judicata, claim preclusion and issue preclusion by CalPERS' prior 

16 acceptance of the office structure in the 2005-2006 administrative process. The issue is also 

17 barred by judicial estoppel by CalPERS• prior acceptance of those matters in the 2005-2006 

18 administrative hearing. The issue as implied in the Statement of Issues is also vague and 

19 uncertain, subject to demurrer. The statute of limitations has also run on any claims involving 

20 office structure as CalPERS undertook a review and acceptance of those matters in 2005-2006, 

21 more than 8 years ago. The cause of action regarding office held is also barred by the parol 

22 evidence rule, as it conflicts with integrated Mitings accepted by the parties. 

23 Cause of Action related to pay rates or compensation. Malkenhorst demurs to the 

24 cause of action in the Statement of ls3ues that relates to pay rates or compensation paid. Neither 

25 CalPERS nor the OAH have jurisdiction to hear any issues related pay rates or compensation 

26 paid as those matters are subject to the charter city's constitutional authority to detennine pay 

27 rates or compensation paid. The exclusive jurisdiction to determ.ine those issues is before the 

28 Fourth District Court of Appeal. The pay rates or compensation paid issue is also barred by 

3 
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collateral estoppel, res judicata, claim preclusion and issue preclusion by CalPERS' prior 

2 acceptance of the pay rates or compensation paid in the 2005-2006 administrative process. The 

3 pay rates or compensation paid issue is also barred by judicial estoppel by CalPERS' prior 

4 acceptance of those matters in the 2005-2006 administrative hearing. The issue as implied in the 

5 Statement of Issues is also vague and uncertain, subject to demurrer. The statute of limitations 

6 has also run on any claims involving pay rates or compensation paid as CalPERS undertook a 

7 review and acceptance of those matters in 2005-2006, more than 8 years ago. The cause of actio 

8 regarding pay rates or compensation paid is also barred by the parol evidence rule~ as it conflicts 

9 with integrated writings accepted by the parties. 

10 Generpl Demurrer. Malkenhorst demurs to the Statement of Issues. Nejther CalPERS 

11 nor the OAH have jurisdiction to hear any issues that invade or contradict the charter city's 

12 constitutional authority to determine municipal affairs. The exclusive jurisdiction to determine 

13 those issues is before the Fourth District Court of Appeal. The Statement of Issues is also barred 

14 by colJateral estoppel, res judicata, claim preclusion and issue preclusion by CalPERS' prior 

15 acceptance of these matters in the 2005-2006 administrative process. The Statemenl of Issues is 

16 also barred by judicial estoppel by CalPERS' prior acceptance of those matters in the 2005-2006 

1 7 administrative hearing. The Szatement of Issues is also vague and uncertain, subject to demurrer. 

18 The statute of limitations has also run on any claims in the Statement of Issues as CalPERS 

19 undertook a review and acceptance of those matters in 2005-2006, more than 8 years ago. The 

20 Statement of Issues is also barred by the parol evidence rule, as it conflicts Vfith integrated 

21 writings accepted by the parties. 

22 Ill. Demurrer, A uthoritv Implied From Code of ClvU p,.ocedure 

23 A respondent may demur to a complaint on the groWld that it does not state facts 

24 sufficient to constitute a cause of action when the ground for the objection appears on the face of 

25 the complaint (See Government Code sections 11S06(a)(2)-(3) and Code of Civil Procedure 

26 section 430.10(e).) The function of a demurrer is to "test the sufficiency of a complaint by 

27 raising questions of law" and the question to be determined upon demWTer is whether the 

28 complaint can state facts sufficient to constitute a cause of action. (Award Metals, inc. v. 

4 
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1 Superior Court (1991) 228 Cai.App.3d 1128, 1131.) For purposes of a demurrer, the "material 

2 and issuable facts properly pleaded in the complaint" are admitted, but "contentions, deductions, 

3 or conclusions .. are not. (Dyer v. JVorthbrook Property & Casualty Insurance Co. (1989) 210 

4 Cal.App.3d 1540, 1542-43; Building Industry Ass 'n v. Marin Municipal Water Dist. (1991) 235 

5 Cal.App.3d 1641, 1645.) 

6 IV. A Complaint is Subject to a Spe"ial Demurrer if it is "Uncertain" 

7 A defendant may also specially demur to a complaint where it is "uncertain .. or fails to 

8 state an act or omission on which an agency may proceed. (Government Code, §§11506(a)(2)-

9 (3), Code of Civil Procedure, §430.10(£). The Code defines "uncertain" as being, inter alia 

10 "ambiguous and unintelligible." A special demurrer for uncertainty should be sustained where a 

11 class action complaint does not allege an ascertainable class. (Alvarez v. May Dep't Store Co. 

12 (2006) 143 Cal.App.4th 1223, 1231.) A defendant must be apprised of the issues it is being aske 

13 to address so that it can properly respond. (Ankeny v. Lockheed Missilu and Space Co. (1979) 88 

14 Cal.App.3d 531, 537 (pleadings should be stated with clearness and precision so that "nothing is 

15 left to sunnise"].) A party may demur to the entire pleading or 1o any of the causes of action 

16 stated in the pleading. (Government Code, §§11506(a)(2)·(3)p Code ofCivil Procedure, 

17 §430.SO(a), California Rule~· of Court, Rule 3.1320.) 

18 V. Grounds Appear on Faee of Pleading and/or From Matters Wbl~h the Court is 

19 Reguired To or May Take Judieial Notice ancludlng As Conc:urrendy Filed) 

20 It is settled that judicial notice can be taken in aid of a demurrer challenging a complaint: 

21 "In consideration of a pleading, the courts must read the same as if jt c?ntained a statement of all 

22 matters of which they required to take judicial notice, even when the pleading contains an 

23 express allegation to the contrary!' (Charles L. Harnev. Inc. v. Slate (1963) 217 Cal.App.2d 77; 

24 accord, Alta-Dena Dairy v. CQunty of San Diego (1969) 271 Cal.App.2d 60 r•m testing the 

25 sufficiency of the pleading on demurrer, matters judicially noticed will be considered and will 

26 prevail over contrary allegations contained in the pleading••]; Ta/ifero v. County of Contra Costa 

27 (1960) 192 Cal.App.2d 587 ["Where an allegation is contrary to law or to a fact of which a court 

28 may take judicial notice, it is to be treated as a nullity11
]; South Shore Land Co. v. Petersen 

5 
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(1964) 226 Cal.App.2d 725 [,.A demurrer does not. .. admit allegations contrary to facts of which 

2 a court may take judicial knowledge11
].) 

3 For sake of the Court's convenience and organi2ation, Malkenhorst has set out the 

4 supporting memoranda of authorities by subject matter and specifically incorporates the 

5 references and documents in full in this memorandum. The matter of which the Respondent 

6 seeks Judicial Notice are set out in the incorporated papers and in the attached Request for 

7 Judicial Notice as well. 

Leave To Amend Should Be Denied 8 VI. 

9 Sometimes, as here, demurrers should be granted without leave to amend. (Government 

Code,§§ 11 506(a)(2)-(3).) An AU does not abuse his or her discretion by sustaining 10 

11 a demurrer without leave to amend if it appears from the Statement of Issues that, under 

12 applicable substantive law, there is no reasonable possibility that an amendment could cure the 

13 complaint's defect. (See Dallon v. East Bay J\lun. Utility Dist (1993) 18 Cal.App.4th 1566, 157Q-

14 71.) When a defendant successfully challenges a complaint by demurrer, the plaintiff, to avoid 

1 S dismissal, must sho\V how he would amend the complaint (See Association of Community 

16 Organizations for Reform Now v. Departmenl of Industrial Relations ( 1995) 41 Cal.App.4th 298 

17 302.) 

18 VII. Properly Noticed or Set for Hearing 

19 A demurrer shall specify a hearing date. 

20 VIII. Compelled; Involuntary Submission of Challenge and Appeal 

21 Respondent Bruce V. Malkenhorst, Sr. does not consent, acquiesce, or submit to 

22 CalPERS' jwisdiction or authority in this matter in any way. Compelled to present information 

23 pw-suant to Government Code section 20128 to prevent an unlawful reduction of Malkenhorst•s 

24 pension as threatened by CalPERS, Malkenhorst presents facts, legal argument, and information 

25 in this document and accompanying filings under protest and with a reservation of rights. 

26 Malkenhorst incorporates in full herein the arguments and facts provided in the concurrent 

27 filings, and in related documents, but they are also filed under protest, with a full reservation of 

28 rights, and \\ithout acquiescence or consent to CalPERS' jwisdiction. 

6 
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1 The compulsion is that CalPERS will consider a nonresponse to be a default, with the 

2 consequence that CalPERS will immediately reduce the pension amount. Without CaiPERS 

3 continuing to pay the pension, Malkenhorst "vill not be able to afford counsel to defend himself 

4 in litigation to the eKtent necessary. 

5 Counsel has endeavored to make 11special appearances" before the OAH prior to the filin 

6 of a Statement of Issues in order to contest the OAH's and CalPERS' "jurisdiction". But there is 

7 no means under the Administrative Procedures Act to m.ake a special appearance or the 

8 equivalent. 

9 By these filings under compulsion, Malkenhorst does not waive any rights. The parties 

10 cannot confer jurisdiction by agreement or action. 

11 IX. Condusion 

12 Based upon the foregoing facts and authorities, Malkenhorst respectfully requests that the 

13 Court grant a demw-rer to the Statement of issue~, and each cause of action therein, iricluding 

14 under Government Code sections 1 J506(a)(2)-(3). 

15 Respectfully submitte~ 

16 

17 

18 Dated: October 11,2013 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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John Jensen, Esq.. State Bar No. 176813
Law Offices of John Michael Jensen
11500 West Olympic Blvd Suite 550
Los Angeles CA 90064
(310)312-1100
(310) 312-1109 Facsimile
johnjensen@johnmjensen.com
Attorneys for Respondent Bruce Malkenhorst

BEFORE THE BOARD OF ADMINISTRATION

CALIFORNIA PUBLIC EMPLOYEES' RETIREMENT SYSTEM

In Re the Matter of

BRUCE V. MALKENHORST. SR and
CITY OF VERNON,

Respondents.

CALPERSCASENO.:

OAHCASENO.: 2013080917

RESPONDENT MALKENHORST'S
NOTICE AND MOTION TO STRIKE
STATEMENTOF ISSUES;
MEMORANDUM OF POINTS AND
AUTHORITIES IN SUPPORT;
IPROPOSED] ORDER

Hearing Date: October 3K 2013, ]0:00 am
Hearing Location: Los AngelesOAH

FILED CONCURRENTLY WITH

MOTIONS, MEMORANDUM OF POINTS
AND AUTHORITIES, AND SUPPORTING
PAPERS ON (1) COLLATERAL ESTOPPEL
RES JUDICATA, ISSUE PRECLUSION,
CLAIM PRECLUSION: (2) CHARTER CITY
AUTONOMY; (3) JUDICIAL ESTOPPEL.
(4) PAROLE EVIDENCE RULE (4)
JURISDICTIONAL CHALLENGE: (6)
DEMURRER;(7) AGENCY FAILURE TO
STATE ACTS OR OMISSION ON WHICH
AGENCY MAY PROCEED(GOVERN
MENT CODE SECTION 115069(A)(2)-(3));
(8) MOTIONS IN LIMINE TO EXCLUDE
EVIDENCE; (9) MOTION TO STRIKE FOR
INDEFINITENESS; HO) MOTIONS AND
CHALLENGES REGARDING AGENCY
JURISDICTION AND AUTHORITY; (I I)
REQUESTFOR JUDICIAL NOTICE
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TO ALL PARTIES AND TO THEIR ATTORNEYS OF RECORD HEREIN:

PLEASE TAKE NOTICE that on October 31,2013, at 10:00 am or as soon thereafter as

the matter may be heard, before Administrative Law Judge Formaker ofthe Office of

Administrative Hearings, Los Angeles, Respondent Bruce Malkenhorst ("Malkenhorst") shall

move the Court pursuant to Code ofCivil Procedure sections 435 and 436 and Government Code

section 11504 for an Order striking the Statement ofIssues filed by Petitioner California Public

Employees' Retirement System ("CalPERS")*

The Office ofAdministrative Hearings is located at :

320 West Fourth Street, Suite 630

Los Angeles, CA 90013
Located in: The Serra Building
Main Telephone Number: 213.576.7200
Fax; 916.376.6324

The Statement of Issues exceeds CalPERS' authority pursuant to Government Code

section 11504 todecide thematters lawfully put at issue inthese administrative proceedings.

Respondent Bruce Malkenhorst will and hereby does move the Presiding Judge

Formaker of the Office of Administrative Hearings for an order striking in whole the Statement

ofIssues of the California Public Employees' Retirement System, and the Board thereof

(collectively CalPERS), filed on or about September 27,2013.

Respondent Bruce Malkenhorst will and hereby does moves tostrike the Statement of

Issues pursuant to law, including but not limited to Government Code sections 11506(a)(2}-(3)

and Code ofCivil Procedure sections 435,436, and 437 and their equivalents under the

Administrative Procedures Act:

Grounds for striking the Statement ofIssues include:

(1) The Statement ofIssues is notdrawn inconformity with California law.

(2) The Statement ofIssues must bestruck as it is barred byorviolates collateral

estoppel, resjudicata, issuepreclusion, and claim preclusion. Seeattachedand

incorporated Points and Authorities on collateral estoppel and res judicata.

(3) The Statement ofIssues must be struck as it violates the charter cities autonomy to
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determine compensation and office structure. See attached and incorporated

Points andAuthorities on charter cityautonomy.

(4) The Statement ofIssues must bestruck as it violates the appellate court exclusive

jurisdiction to determine the issues that are on appeal. See attached and

incorporated Points andAuthorities on collateral estoppel and res judicata.

(5) The Statement ofIssues must bestruck as it violates judicial estoppel. See

attached and incorporated Points and Authorities on judicial estoppel.

(6) The Statement ofIssues mustbe struck as it violates the parole evidencerule. See

attached andincorporated Points and Authorities onthe parole evidence rule.

(7) The Statement ofIssues must be struck as an act in excess ofCalPERS' limited

agency jurisdiction; See attached andincorporated Points andAuthorities onthe

limitations to agency jurisdiction,

(8) The Statement ofIssues mustbe struck as it is barred by the statue of limitations.

See attached and incorporated Points and Authorities on the statute oflimitation:

This motion is based upon this Notice, the incorporated points and authorities listed herein,

the Request for Judicial Notice filed concurrently, the Memorandum of Points and Authorities

attached hereto, the documents concurrently file under protest in this matter, and upon such

argument andothermatters (including the reply memorandum) asmay be filed with the Court oi

received by the Courtat the time of hearing.

Respectfully submitted,

Dated: October 11,2013

Jensen,
frney for Respondent

ice V. Malkenhorst, Sr.
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MEMORANDUM OF POINTS AND AUTHORITIES

Respondent files this motionunder protest, with a reservation ofrights, andasa "special

appearance". Concurrently filed motions and supporting papers are incorporated in full herein.

Respondent moves for an order striking the Statement ofIssues underGovernment Code

sections 11506(a)(2)-(3) and Code ofCivil Procedure sections 435,436, and 437and their

equivalents under the Administrative Procedures Act1 including on the grounds that the

Statement ofIssues is not drawn in conformity with law,

L The Office of Administrative Hearings Is Authorized to Strike the Whole and Parts

of Pleadings

Explicitly under the Government Codey theALJ is empowered to strike a non-conforming

pleading:
(a) Within 15 days afterservice ofthe accusation the respondent may file with the agency
a notice ofdefense in which the respondentmay:
(2) Object to theaccusation upon the ground that it does not state acts oromissions upon
which the agency may proceed.
(3) Object tothe form of the accusation ontheground that it is soindefinite oruncertain
that the respondent cannot identify thetransaction orprepare adefense.
(Government Code, § 11506.)

II. Authority to Bring Motion to Strike

Code of Civil Procedure section 435 grants a party the right to serve and file a notice oi

motion to strike a pleading in whole or any part thereof. (Code of Civil Procedure, section

435(bXlM

Although there is no explicit authority for a motionto strike or a demurrer under
theAPA, it appears tobe implicit intherespondent's ability to objectto the pleading
in the notice of defense ... on grounds that the pleading does not state acts or
omissions on which the agency may proceed (Govt C §11506(a)(2)).... In such
cases, a motion to strike or a demurrer during the pretrial phase would be
appropriate. Generally these issues should be dealt with as a motion before the

1CalPERS seeks to reduce Malkenhorst's existingpension. A pension is a property right
and a legal privileges towhichhe is currently legally entitled. Procedurally, a right or privilege
should be revoked, suspended, limited orconditioned by filing anaccusation. (Government
Code, §11503.) Malkenhorst is entitled to file these challenges, including those available to
accusations, because in essence CalPERS is filing an accusation.

1
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appropriate. Generally these issues should be dealt with as a motion before the
hearing or at the prehearing conference.

(Cai. Admin, Hearing Prac, 2* Ed.. §6.58.)

A. Malkenhorst Timely Objected to Portions ofCalPERS's Statement ofIssues

As indicated in the attached Declaration ofJohn Michael Jensen, counsel for Malkenhorst

received CalPERS' Statement ofIssues onSeptember 27,2013. Counsel timelyasserted his

objections tothose issues, reserved his rights and objected to CalPERS' lack of jurisdiction to

consider such matters in his Notice ofDefense. CalPERS has refused to amend orwithdraw any

portion of its Statement ofIssues.

This motion is also brought consistent with the ALJ orders inthe Notice ofPrehearing

Conference to bring motions at the prehearing conference.

Thus, Malkenhorst brings this Motion to Strike.

B. The Statement ofIssues Exceeds CalPERS' Statutory Authority

The Statement ofIssues is not drawn in conformity with Californialaw. As there is no

basis in California law forCalPERS'Statement ofIssues, it should be stricken. The Statement of

Issues does not state acts or omissions upon whichthe agency may proceed. (Government Code,

§11506.) The form ofthe accusation is so indefinite oruncertain that Respondent cannot identify

the transaction or prepare a defense. (Government Code. §11506.) Respondent moves to strike all

of the Statement ofIssues for the following grounds:

1. The matter is irrelevant, false, improper, and/or notdrawn in conformity with

laws, local rules, or order ofcourt, and

2. The Statement ofIssues does notstate acts oromissions upon whichthe agency

may proceed (Government Code. §11506) in that the Statement of Issues is:

a) Not drawn in conformity with California law.

b) Barred by orviolates collateral estoppel, resjudicata, issue preclusion,

and claim preclusion. Seeattachedand incorporated Pointsand

Authorities on collateral estoppel and resjudicata.

c) Violates the charter cities autonomy to determine compensation and office

structure. See attached and incorporated Points and Authorities on charter

2
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city autonomy.

d) Violates the appellate court exclusive jurisdiction todetermine the issues

that are onappeal. See attached andincorporated Points andAuthorities

oncollateral estoppel andres judicata.

e) Violates judicial estoppel. See attached and incorporated Points and

Authorities onJudicial estoppel.

f) Violates the parole evidence rule. See attached and incorporated Points

and Authoritieson theparole evidence rule.

g) Is an act in excess ofCalPERS' limitedagency jurisdiction; See attached

andincorporated Points and Authorities on agencyjurisdiction

h) 1s barred by the statute of limitations. See attachedand incorporated

Pointsand Authorities on thestatute oflimitations.

III. Morion to Strike, Authority' Implied From Code ofCivil Procedure

Code ofCivilProcedure section 435 provides:

(a) As used in this section:
(b)( 1)Any party, withinthe time allowed to respond to a pleading may serve and

file a notice of molion to strike the whole or any part thereof, but this time
limitation shall not applyto motions specified in subdivision (e).
(2) A noticeofmotion to strike the answer or the complaint, or a portion thereof,

shall specify a hearing date set in accordance with Section 1005.
(3) A notice of motion to strike a demurrer, or a portion thereof, shall set the

hearing thereonconcurrently with the hearing on the demurrer.

Code ofCivil Procedure section436 provides:

The court may,upona motionmade pursuant to Section 435, or at any time in its
discretion, and uponterms it deems proper.(a) Strike outany irrelevant, false, or
improper matter inserted in any pleading, (b) Strike outall orany part of any
pleading not drawn or filed in conformity withthe laws of this state, acourt rule,
or an order of the court.

California Rules ofCourt, Rule 329, provides:

A notice ofmotion to Strike a portion of a pleading shall quote in full the portions
sought to bestricken except where themotion is to strike an entire paragraph-
cause ofaction, count or defense.
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A motion to strike can be used where the complaintor other pleading has not been drawn

or filed in conformity with applicable rules or court orders. {Code ofCivil Procedure, §436(b))

This provision authorizes "the striking ofa pleading due to improprieties in itsform orin

the procedures pursuant to which it was filed." {Ferraro v. Camarl'mghi (2008) 161 Cal.App.4th

509,528.)

IV. Grounds Appear on Face of Pleading and/or From Matters Which the Court Is

Required To or Mav Take Judicial Notice (Including As Concurrently Filed)

"The grounds for a motionto strike shall appear on the face ofthe challenged pleading or

from any matter of whichthe court is required to take judicial notice." {Code ofCivil Procedure,

§437(a).) "When themotion to strike is based onmatter of which the court maytakejudicial

notice pursuant to Section 452 or453 of the Evidence Code, such matter shall be specijfied in the

notice of motion,or in the supporting points and authorities, except as the court may otherwise

permit." {Code ofCivil Procedure, §437(b).)

For sake of the Court's convenience and organization, Malkenhorst has set out the

supporting memorandum ofauthorities by subject matter and specifically incorporates the

referencesand documents in full in this memorandum. The matters of which the Respondent

seeks Judicial Noticearc set out in the incorporated papers and in the attached Request for

Judicial Notice as well.

V. Properly Noticed or Set for Hearing

A noticeof motion to strike the answer orcomplaint, or a portion thereof, shall specify a

hearing date set in accordance with Section 1005." {Code ofCivil Procedure. §435(b)(2).)

VI. Compelled. Involuntary Submission of Challenge and Appeal

RespondentBruce V. Malkenhorst. Sr. does not consent,acquiesce, or submit to

CalPERS'jurisdiction orauthority in this matter in anyway. Compelled to present information

pursuant to Government Code section 20128 to prevent an unlawful reduction of Malkenhorst's

pension asthreatened by CalPERS, Malkenhorst presents facts, legal argument, and information

in this document and accompanying filings under protest and with a reservation of rights.

Malkenhorst incorporates in full herein the arguments and facts provided in the concurrent
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filings, and in related documents, butthey are also filed under protest, with a full reservation of

rights, and without acquiescence or consent to CalPERS'jurisdiction.

The compulsion is thatCalPERS will consider a nonresponse to be a default, with the

consequence that CalPERS will immediately reducethe pension amount. Without CalPERS

continuing to pay the pension, Malkenhorst will not be able to afford counsel to defend himself

in litigation to the extent necessary.

Counsel has endeavored to make "special appearances" before the OAH prior to the filing

of a Statement ofIssues in order to contest the OAH and CalPERS' "jurisdiction". But there is no

means under the Administrative Procedures Actto make aspecial appearance orthe equivalent.

Bythese tilings under compulsion, Malkenhorst does not waive any rights. The parties

cannot confer jurisdiction by agreementor action.

VII. Conclusion

All of the foregoing matters of theStatement ofIssues exceed CalPERS' authority-

pursuant to Government Code section 11504 to decide the matters at issue in these administrative

proceedings. Based upon the foregoing andconcurrently filed motions, memorandums, facts and

authorities, Malkenhorst respectfully requests that the Court issue an order striking the Statement

ofIssues.

Respectfully submitted.

Dated: October 11,2013

lensen.

for Respondent
V. Malkenhorst, Sr.
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John Jensen, Esq., State Bar No. 176813
Law Offices ofJohn Michael Jensen
11500 West Olympic Blvd Suite 550
Los Angeles CA 90064
(310)312-1100
(310)477-7090 Facsimile
johnjensen@johnmjensen.com

Attorneys for Respondent
Bruce V. Malkenhorst, Sr.

BEFORE THE BOARD OF ADMINISTRATION

CALIFORNIA PUBLIC EMPLOYEES' RETIREMENT SYSTEM

In Re the Matter of

BRUCE V. MALKENHORST. SR., and
CITY OF VERNON,

Respondents.

CALPERS CASE NO.: 2012-0671
OAH CASE NO.: 2013080917

BRUCE V. MALKENHORST, SR.'S
NOTICE OF MOTION AND MOTION IN
LIMINE TO EXCLUDE CERTAIN
PREJUDICIAL AND INADMISSIBLE
EVIDENCE AND TESTIMONY; PAROL
EVIDENCE RULE, MEMORANDUM OF
POINTS AND AUTHORITIES AND
DECLARATION IN SUPPORT;
[PROPOSED] ORDER, SET ONE

Hearing Dates: October 3172013,10:00 am
Hearing Location: LosAngeles OAH

TO ALL PARTIES AND TO THEIR ATTORNEYS OF RECORD HEREIN:

PLEASE TAKE NOTICE that on October 31, at 10:00 am or as soon thereafter as the

matter maybeheard, before Presiding Administrative Law Judge Formaker of theOffice of

Administrative Hearings, Los Angeles, Respondent Bruce Malkenhorst ("Malkenhorst") shall

move the Court for an orderin limineto exclude certain evidence and testimony which

Malkenhorst believeswill be offered by CalPERS at the time oftrial. This motion is based on the

attached Memorandum, the concurremly lodged files, and Declaration andotherevidence as may

I
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be introduced atthe time ofthe prehearing conference orathearing.

Malkenhorst files this Motion inLimine to preclude the presentation of testimony and

various pieces of prejudicial and irrelevant argument and "evidence", including pursuant to the

administrative law judge's inherent power lo promote the orderly and prompt conduct ofa

hearing. (Government Code, §§11506,11511.5(b) (12), 11513(b); California Rules ofCourt,

Rule3.1I12(a)-(d),(f).)

Malkenhorst has reason to believe and docs believe that certain inadmissible and

prejudicial evidence will be introduced or attemptedto be introduced at the trial ofthis cause

and. therefore, requests the Office of Administrative Hearings to enter anorder suppressing

testimony and statements and evidence ofany type, that contradictsor violates:

(1) Conclusive evidentiary presumptions, including of (i) facts contained in a written

instrument, and (ii) conduct thatmay be estopped;

(2) Matters that cannot be collaterally attacked and areestablishedby collateral

estoppel, resjudicata',

(3) Matters thatcannot be collaterally attacked and are established by judicial

estoppel;

(4) Parol Evidence Rule;

(5) Charter city autonomy; and

(6) Written agreements regarding or varyingthe terms ofMalkenhorst's currently

calculated pension, pay rate, compensation, office structure, and related matters.

The Statement ofIssues does not state actsor omissions uponwhich the agency may

proceed. (Government Code, §11506.) Since the Statement ofIssues fails to state acts or

omissionon which the agency may legally proceed, there is no evidencethat is relevant and no

evidence should be admitted including tocontradict (i) Malkenhorst's pay rate orcompensation

that isgoverned by charter cityautonomy and established inwritten instruments, (ii) CalPERS'

and Vernon's prior statements in related legal proceedings whichare subject to judicial estoppel;

(ii) previous legal matters that were finally resolved whose reconsideration is barred by collateral

estoppel and resjudicata: and(iii) othermatters.
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Only relevant evidence can be admitted:

Any relevant evidence shall be admitted if it is the sort ofevidence on which
responsible persons are accustomed to rely in the conduct of serious affairs,
regardless of the existence of any common law orstatutory rule which might
make improper the admission of theevidence over objection in civil actions.
(Government Code, §11513.)

Malkenhorst also moves to exclude all evidence that would directly or indirectly reduce

the pension allowance.

For organizational reasons, these challenges and the supporting papers, including made

pursuant to Government Code section 11506. are made in separate pleadings, motions, and points

and authorities that each incorporate the other, yet each is filed under protest with a reservation

of rights. (Government Code, §§11506,11511.5(b)(12), 11513(b); California Rules ofCourt,

Rule 3.1112(a)-(d),(f).) As such, this Points andAuthorities incorporates herein all of the

concurrently filed points and authorities, motions, and supporting papers. For example,

Malkenhorst incorporates hereinthe facts in the concurrently filed Memorandum of Points and

Authorities on Laches, Statute ofLimitations, andOther Affirmative Defenses,

Malkenhorst provides these motionsand Memorandum involuntarily andunderprotest

anddoes not in any mannerwaive, nor intend to waive, any of his legal rights. As a foundational

matter, CalPERS has no legal right to initiate or conduct anadministrative process that is barred

by laches, statute of limitations, collateral estoppel, resjudicata, andotheraffirmative defenses.

Malkenhorstneither consents to CalPERS'administrative process nor waives his

challenges to CalPERS' jurisdiction.

Malkenhorst requests that theOAH seta time and place for a hearing on this motion and

that, after such hearing, the OAH enter its order suppressing all such testimony and statements

and evidence ofany kind or character, pertaining to the subjects or matters set forth above and

ordering the parties and their counsel to advise all witnesses of this order and its effect, prior to

testirying-

For example, Malkenhorst's motion to exclude is madeon the grounds that CalPERS'

evidence and testimony attempts to vary the terms in an integrated employment arrangements

3
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between Malkenhorst and the City ofVemon, where the evidence is inadmissible under the parol
evidence rule.

This motion is based on this notice; on the concurrently file Jurisdictional Challenge,

Motion in Limine, and supporting papers, including on the accompanying Memorandum of

Points andAuthorities and Declaration In Support, on all pleadings, papers and records in this

administrative proceeding; and on any additional evidence presented and oral argument made at

the hearing on this motion.

Respectfully submitted.

Dated: October 11,2013 Bv:

Jensen,
for Respondent

Bnfce V. Malkenhorst, Sr.
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MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF

MOTIONS IN LIMINE TO BAR INTRODUCTION OF EVIDENCE

I. FACTUAL BACKGROUND

Malkenhorst incorporates herein the facts in the concurrently filed pleading* particularly

the Memorandum of Points and Authorities on Laches, Statute of Limitations, and Other

Affirmative Defenses.

II. LAW AND ARGUMENT

A. Motions in Limine Are Appropriate

Motions in limine are well recognized in practice and by case law. (See People v.

Morris (1991) 53 Cal.3d 152 (disapproved of on other grounds inPeople v. Stansbury (1995) 9

Cal.4th 824,830, fn. 1); see also Clemens v. American Warranty Corp. (1987) 193 Cal.App.3d

444,451;andGrei?/' v. Buzgheia(2006) 141 Cal.App.4th 1150,1156.)

Malkenhorst makesthese motions in limine "atthe threshold" of hearing

to exclude evidence deemed inadmissible and prejudicial by the moving party. (People v. Morris,

supra-, People v. Stansbury, supra; FMC Corp. v. Plaisled& Cos. (1998) 61 CaI.App.4th 1132,

1168.)

B. The OAH and ALJs Have Discretion to Make Evidentiary Rulings Prior to

Trial

The OAH hasdiscretion to rule on evidentiary mattersprior to theiractual admission into

evidence. (Government Code, §H506(a)(2)-(3); Evidence Code, §402; People v. Jennings (1988)

46Cal.3d963,975.)

Explicitly under the Government Code, the ALJ is empowered to regulate the admission

ofevidence if it is irrelevant because the Statement ofIssues does not (i) state a cause ofaction

or (ii) acts oromissions upon which the agency may proceed. (Government Code, §11506.)

Any relevantevidence shall be admittedif it is the sortofevidence on which
responsible persons areaccustomed to rely in the conductof seriousaffairs,
regardless of the existence of any common law or statutory rule which might
make improper the admission of the evidence overobjection in civil actions.

8
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{Government Code, §11513.)

The authority for such motions also may be implied from the hearing officer's inherent

power to:

—"provide for theorderly conduct of proceedings before it"

—"control its process and orders so as tomake them conform to law and justice"

—exclude irrelevant evidence

—exclude evidence whose probative value issubstantially outweighed by the

probability that its admissionwill consumeunduetime or createsubstantial

danger of undue prejudice, confusion of the issues, or mislead the jury

—curb abuses and promote fair process (see Peal. Warwick, Mitchell & Co. v.

Sup.Ct. (People) (1988) 200Cal.App.3d 272,287; compare Clark v. Optica!

Coating Laboratory, Inc. (2008) 165 Cal.App.4th 150,164-166.)

Withreference to (a) the acts oromissions upon which the agency may proceed on and

(b) thecause of actions implied in theStatement ofIssues, Respondent moves to exclude

evidence:

(1) Thatwouldviolate the charter city autonomy, appellate court exclusive

jurisdiction and other infirmities {People v. Superior Court (Caswell) (1988) 46

CalJd 381); and (2) running of the statute of limitations (/« re Demillo (1975) 14

Cal.3d 598).

(2) Is barred by orviolates collateral estoppel, resjudicata, issue preclusion, and

claim preclusion. See atached andincorporated Points andAuthorities on

collateral estoppel and resjudicata.

(3) Violates the charter citiesautonomy to determine compensation andoffice

structure. See attached andincorporated Points andAuthorities oncharier city

autonomy.

(4) V iolates the appellatecourt exclusive jurisdiction to determine the issues that are

on appeal.See attached and incorporated Points and Authorities on collateral

estoppelandresjudicata.
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(5) Violates judicial estoppel. See attached andincorporated Points andAuthorities

onjudicial estoppel.

(6) Violates the parole evidence rule. Seeattached andincorporated Points and

Authorities on the parole evidence rule.

(7) Isbarred by the statute oflimitations. See attached and incorporated Points and

Authorities on the statute oflimitations.

Motions in limine canbe used toexclude "anykindof evidence which could beobjected

toat trial, either as irrelevant orsubject to discretionary exclusion as unduly prejudicial."

{Clemens v. American Warranty Corp. (1987) 193 CaI.App.3d 444,451.)

C Motion To Exclude All Evidence That Would Reduce or Impair Existing

Pension

Malkenhorst moves to exclude all evidence and makes objection to any and

all evidence on the ground the pleadings are fatally defective for failure to state a cause ofaction

and failure to state an act or omissions on which the agency may proceed. (Government Code,

§§11511.5(b)(l 2), 11513(b); California Rules ofCourt, Rule 3.1112(a)-(d), (f).)

The in liminemotioncan operateas a general demurrer, a motion for judgmenton the

pleadings, or the functional equivalent of an ordersustaining a demurrerto the evidence, or a

nonsuit. (City ofLivermore v. Baca (2012)205 Cal.App.4th 1460. review denied, Aug. 8. 2012.)

D. The OAH and ALJs Have Inherent Powers to Grant Motions in Limine That

Effectively Bar Substantive Claims

Judgeshave expressly permitted the useof a motion in limine to dispose ofcausesof

action. {See, e.g., Coshow v. City ofEscondiro (2005) 132 Cal.App.4th 687, 701-702 [affirming

judgment onthepleadings based on motions in limine, on the basis that a "court's inherent

powers to control litigation and conserve judicial resources authorize it toconduct hearings and

formulate rules of procedure asjustice may require"]: Mechanical Contractors Assn. v. Greater

Bay Area Assn. (1998) 66 Cal.App.4th 672, 676-677 [motion in limine mayproperly beused to

end thetrial without the introduction of evidence]: Edwards v. Centex Real Estate Corp. (1997)

53 Cal.App.4th 15,26-27 [same]; Clemens v. American Warranty Corp. (1987) 193 Cal.App.3d

0
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444.451 [rejecting argument that a motion in limine may not be used as a substitute for a motion

forjudgment on the pleadings].)

E. Conclusive Presumptions Should Be Upheld

Where lawmakes certain facta conclusive presumption, evidence cannot be received to

the contrary. {Williams v. Moon (1950)98 Cal.App.2d 214,219.)

Oneof the motionsMotion in Limine presents a basic evidentiary issue: whether

CalPERSand Vernon's statements, as set forth in written instrumentsaccepted by all the parties

at the time that they were made, are conclusivelypresumed to be true as between CalPERS and

Malkenhorst.

Evidence Code section 622 creates a presumption that statements made in instruments are

conclusively deemed true between the parties.

The presumptions established by thisarticle, and all otherpresumptions declared
by lawto be conclusive, are conclusive presumptions.
{Evidence Code, §620.)

Wherever from one fact another is said to be conclusively presumed, in the sense the

opponent is absolutely precluded from showing by any evidence that the second fact does not

exist, the rule is really providingthat wherethe first fact is shown to exist, the second fact's

existence is wholly immaterial for the purpose ofthe proponent's case; to provide this is to make

a rule ofsubstantive law and not a rule apportioning the burden of persuading as to certain

propositions or varying theduty of coming forward with theevidence. {People v. Burroughs

(2005) 131 Cal.App.4lh 140L review denied.)

F. Conclusive Presumptions; Facts in Written Instruments

The facts recited in a written instrument are conclusively presumed to be true as
between the partiesthereto, or their successors in interest; but this rule does not
apply to the recital of a consideration.
{Evidence Code, §622.)

The rule of evidence, providing that facts recited in a written instrument are conclusively

presumed to be true as between theparties thereto, is based upon the doctrine ofestoppel by

contract, i.e., a party to a contractis generally estopped to deny essential facts recited therein. {Fn
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re Marriage ofBrooks (2008) 169 Cal.App.4,h 176, rehearing denied, review denied.)

G. Nature of Writing

Written paper or"instrument" for purposes of Evidence Code section creating conclusive

presumption that facts recited in written instrument are true as between parties ortheir successors

need notrepresent an agreement. {Plaza Freeway Ltd. Partnership v. First Mountain Bank

(2000)81 Cal.App.4,h 616.)

H. Conclusive Presumptions: Estonpel bv Conduct

Equitable estoppel precludes party from claiming benefitsofa contract while

simultaneously attempting toavoid burdens that contract imposes. {Mundi v. Union Sec. Life Ins.

Co. (9,h Cir. 2009) 555 F,3d 1042.)

Whenever a party has, by his own statement orconduct, intentionally and
deliberately led another to believe aparticular thing true and toact upon such
belief, he is not, in any litigation arising out of such statementor conduct,
permitted to contradict it.
{Evidence Code, §623.)

Conclusive presumptions(written instrument, andestoppel by conduct) prohibit

CalPERS from introducing evidence that:

(1) That wouldviolate the charter city autonomy, appellate court exclusive

jurisdiction and other infirmities {People v. Superior Court (Caswell) (1988) 46

Cal.3d 381);and (2) running of the statuteof limitations {In re Demillo (1975) 14

CaL3d 598).

(2) Is barred by orviolates collateral estoppel. resjudicata> issue preclusion, and

claim preclusion. See attached andincorporated Points andAuthorities on

collateral estoppel andresjudicata.

(3) Violates thecharter cities autonomy to determine compensation and office

structure. See attached and incorporated Points and Authorities on charter city

autonomy.

(4) Violates the appellate court exclusivejurisdiction to determinethe issues thatare

on appeal. Seeattachedand incorporated Points andAuthorities on collateral

12
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estoppel and res judicata.

(5) Violates judicial estoppel. See attached andincorporated Points andAuthorities

onjudicial estoppel.

(6) Violates the parole evidence rule. See attached andincorporated Points and

Authorities on theparole evidence rule.

(7) is barred bythe statute of limitations. See attached and incorporated Points and

Authorities on the statute oflimitations.

L Motions in Limine to Exclude Evidence. Unfavorable Facts

Regarding Plaintiff:

Anything unfavorable to plaintiffmay be excluded ifirrelevant to the issues in the case,

(see Evidence Code, §350.)For example, such things as plaintiffs:

—criminal record:

—traffic citation received in accident (without a guilty pleaor conviction);

J. Witnesses Not Listed on Witness List

Witnesses not listed on a witness listmay be barred from testifying at trial.

VI. CONCLUSION

The Court should grant the motions in limine to exclude evidence.

Dated: October 11,2013

13

leiJensen,
ey for Respondent

:cc V. Malkcnhorst. Sr.
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John Jensen, Esq., State Bar No. 176813
Law Offices of John Michael Jensen
11500 West Olympic Blvd Suite 550
Los Angeles CA 90064
(310)312-1100
(310)477-7090 Facsimile
johnjensen@johnmjensen.com

Attorneys for Respondent
Bruce V. Malkenhorst, Sr.

BEFORE THE BOARD OF ADMINISTRATION

CALIFORNIA PUBLIC EMPLOYEES' RETIREMENT SYSTEM

In Re the Matter of

BRUCE V. MALKENHORST, SR., and
CITY OF VERNON,

Respondents.

CALPERS CASE NO.: TBD
OAHCASENO.: TBD

BRUCE V. MALKENHORST, SR/S
REQUEST FOR EVIDENTIARY
HEARING OR PREHEARING ON
COLLATERAL ESTOPPEL, RES
JUDICATA, CLAIM/ISSUE
PRECLUSION, CHARTER CITY,
LACHES, STATUTE OF LIMITATIONS,
AFFIRMATIVE DEFENSES

EXHIBITS 1 through

Hearing Dates:
Hearing Location:

IW

Bruce V.Malkenhorst, Sr. requests a pre-hearing evidentiary hearing toprovide

testimony andevidence toestablish theelements of collateral estoppel, resjudicata, issue/claim

preclusion, charter cityconstitutional autonomy, statute of limitations and laches at the threshold

to bar any furtherhearing or proceeding.

1

MALKENHORST, SR.'S REQUEST FOR EVIDENTIARY HEARING OR PREHEARING ON
COLLATERAL ESTOPPEL, RES JUDICATA, CHARTER CITY AUTONOMY, CLAIM/ISSUE

PRECLUSION, LACHES, STATUTE OF LIMITATIONS, AFFIRMATIVE DEFENSES
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Malkenhorst seeks witnesstestimony andthe introduction ofevidence on these

affirmative and jurisdictional defenses prior to holding ahearing onthe other matters presented

as the defenses wouldbar further consideration ofthis matterby CalPERS.

Malkenhorst has an absoluteright to present evidence in orderto establishthese

jurisdictional and affirmative defenses. In addition, Malkenhorst has an absolute right to an

evidentiary hearing on thesejurisdictional and affirmativedefenses priorto any other hearing as

the successful establishmentof these defense would bara further hearing

A prehearing evidentiary trial on collateral estoppel, resjudicata wouldalsobe consistent

with the trial court finding that the matters hadto be exhausted in the administrative process.

Malkenhorst has raised collateral estoppel, resjudicata, issue/claim preclusion, charter

city constitutional autonomy, statute of limitations andlaches at the threshold to barthe

proceeding, andincorporates in full herein the concurrently field memorandums of points and

authorities on (1) collateral estoppel andresjudicata, (2) charter cities; (3) laches andstatute of

limitations; (4) parol evidence, (5) Motions in limine; and(6) other motions, points and

authorities, and supporting documents file concurrently.

As CalPERS seeks to reduce his vested pension, Malkenhorst has the right to present

evidence and testimony in bis defense.

For organizational reasons, these challenges and the supporting papers, including made

pursuant to Government Code 11506, are made in separate pleadings, motions, and points and

authorities that eachincorporate the other, yet eachis filed underprotestwith a reservation of

rights. As such, this Points and authorities incorporates herein all of the concurrently filed points

and authorities.

Malkenhorst provides this motion underprotest anddoes not in any manner waive, nor

MALKENHORST. SR.'S REQUEST FOR EVIDENTIARY HEARING OR PREHEARING ON
COLLATERAL ESTOPPEL, RES JUDICATA, CHARTER CITY AUTONOMY, CLAIM/ISSUE

PRECLUSION, LACHES, STATUTE OF LIMITATIONS.. AFFIRMATIVE DEFENSES
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intend to waive, any ofhis legal rights. Asa foundational matter, CalPERS has no legal right to

imtiate or conduct an administrative process that isbarred bylaches, statute of limitations,

collateral estoppel, res judicata, and other affirmative defense.

Malkenhorst neither consents toCalPERS' administrative process nor waives his

challenges to CalPERS'jurisdiction.

Dated October 10,2013

rney for Bruce Malkenhorst

MALKENHORST, SR.'S REQUEST FOR EVIDENTIARY HEARING OR PREHEARING ON
COLLATERAL ESTOPPEL, RES JUDICATA, CHARTER CITY AUTONOMY,CLAIM/ISSUE

PRECLUSION, LACHES, STATUTE OF LIMITATIONS, AFFIRMATIVE DEFENSES
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John Jensen, Esq., State Bar No. 176813
Law Offices ofJohn Michael Jensen
11500 West OlympicBlvd Suite 550
Los Angeles CA 90064
(310)312-1100
(310) 312-1109 Facsimile
jolmjensen@ohninjensen.com
Attorneys for Respondent Bruce Malkenhorst

BEFORE THE BOARD OF ADMINISTRATION

CALIFORNIA PUBLIC EMPLOYEES' RETIREMENT SYSTEM

In Re the Matter of

BRUCE V. MALKENHORST, SR and
CITY OF VERNON,

Respondents.

1

CALPERSCASENO.:
OAHCASENO.: 2013080917

RESPONDENT MALKENHORST'S
NOTICE AND MOTION TO FORCE

CALPERS TO PROCEED BY
ACCUSATION, BEAR BURDEN OF
PROOF; MEMORANDUM OF POINTS
AND AUTHORITIES IN SUPPORT

HearingDate: October 31,2013,10:00 am
HearingLocation: Los AngelesOAH

FILED CONCURRENTLY WITH
MOTIONS, MEMORANDUM OF POINTS
AND AUTHORITIES, AND SUPPORTING
PAPERS ON (1) COLLATERAL ESTOPPEL,
RESJUDICATA, ISSUE PRECLUSION,
CLAIM PRECLUSION; (2) CHARTER CITY
AUTONOMY: (3) JUDICIALESTOPPEL,
(4)PAROLE EVIDENCE RULE (4)
JURISDICTIONAL CHALLENGE; (6)
DEMURRER;(7) AGENCY FAILURETO
STATE ACTS OR OMISSION ON WHICH
AGENCY MAYPROCEED (GOVERN
MENT CODE SECTION 115069(A)(2)-(3));
(8) MOTIONS IN LIMINE TO EXCLUDE
EVIDENCE; (9) MOTION TO STRIKEFOR
INDEFINITENESS; (10)MOTIONS AND
CHALLENGES REGARDING AGENCY
JURISDICTION AND AUTHORITY; (11)
REQUEST FOR JUDICIAL NOTICE

NOTICE AND MOTION TO CAUSE CALPERS
TO PROCEED BYACCUSATION, BEAR BURDEN OF PROOF
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TO ALL PARTIES AND TO THEIR ATTORNEYS OF RECORD HEREIN:

PLEASE TAKE NOTICE that on October 31,2013, at 10:00 am or as soon thereafter as

the matter may be heard, before Administrative Law Judge Formaker ofthe Office of

Administrative Hearings, Los Angeles, Respondent Bruce Malkenhorst ("Malkenhorst'*) shall

move the Court pursuant to Government Code section 11500 et seq for an Order compelling

Petitioner California Public Employees' Retirement System ("CalPERS") to proceed by

Accusationand to bearthe burdenofproof.

The Office ofAdministrative Hearings is located at :

320 West Fourth Street, Suite 630
Los Angeles, CA 90013
Located in: The Serra Building
MainTelephone Number: 213.576.7200
Fax: 916.376.6324

Respondent Bruce Malkenhorst will and hereby does moves the OAH tocompel

CalPERS to proceed by Accusation and bear the burden ofproof, including but not limited to

Government Code sections 11500 et seqand U506(a)(2)-(3)

This motion is based upon this Notice, the incorporated points and authorities listed herein,

the Request for Judicial Notice filed concurrently, the Memorandum of Points and Authorities

attached orconcurrently filed, the documents concurrently filed under protest in this matter, and

upon such argument and other matters (including the reply memorandum) as may befiled with the

Courtor received by the Court at the time ofhearing.

Respectfully submitted,

Dated: October 11,2013

Jensen,

iey forRespondent
Bruce V. Malkenhorst, St.
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MEMORANDUM OF POINTS AND AUTHORITIES

Respondent files this motion under protest, with a reservation ofrights, and as a"special

appearance".

Respondent moves for anorder compelling CalPERS to proceed by Accusation and bear

the burden ofproof, pursuant to Government Code Section 11500 et seq, sections 11506(a)(2)-

(3)

A. CalPERS Seeks to Reduce Malkenhorst's Vested Pension, Must Proceed bv

Accusation; CalPERS Bears the Burden of Proof

Malkenhorst retired effective June 30,2005, and hasbeendrawing a monthly pension

allowance sincethen. This allowance is based onthe full base salary reported for his position as

City Administrator, along with applicable special compensation longevity pay,

Further, CalPERS previously conducted anadministrative investigation, reviewand

appeal concerning the pension calculations in2004 through 2006. At the endof that process,

CalPERS concluded that Malkenhorst was entitled to the pension based on hisreported City

Administrator base salary andhis special compensation longevitypay. We have asserted and

continue to assert that this second administrative proceeding is barred by collateral estoppel.

In its October 22,2012, "final decision" letter to Malkenhorst, CalPERS now states that it

intends to drasticallyreduce Malkenhorst's pension andto take away monies that it has been

paying to Malkenhorst since the timeof hisretirement. Themonies, separately and as a result of

CalPERS' prior payment, constitute vested pension benefits to whichMalkenhorst is entitled.

CalPERS conducts all of itsadministrative reviewsandappeals pursuant to the

Administrative ProceduresAct, Government Code sections 11500, et seq. (GovernmentCode,

§20134.) Government Code section 11503 states in pertinent part, "A hearing to determine

whether aright, authority, license or privilege should be revoked, suspended, limited or

conditionedshall be initiatedby filing an accusation."

Malkenhorst does not in any way concedeor waive his rights to challengethese

administrative proceedings based onjurisdictional, collateral estoppel and other grounds.

However, ifCalPERS ultimately is heldto haveauthority to go forward with administrative

I
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proceedings, to disallow portions of the monies earned by Malkenhorst and reported to

CalPERS, and to reduce his vestedpension allowance asa result, this wouldconstitute

"revo[cation], suspension], limitfation] orconditioning]" of Malkenhorst's "right, authority,

license orprivilege" to receive the vested pension benefits to whichhe is entitled and whichhe

has been correctly paid by CalPERS since his retirement. This is all themorethe case given that

CalPERS hasalready conducted anadministrative reviewandappeal process ofthese same

issuesin 2004 through 2006 and awarded Malkenhorst his full pensionat that time.

Thus, beforeholding a hearingon whether its actions to reduce Malkenhorst's pensionare

justified, CalPERS mustinitiate theaction by filing an accusation.

Government Code section 11503 further mandates,"[tjhe accusationshall be a written

statement of charges which shallset forth in ordinary andconcise language the acts or omissions

with which the respondent is charged, to the endthatthe respondent will be ableto prepare his

defense, (t shall specify the statutes andrules whichthe respondent is allegedto have violated,

but shall not consist merely ofcharges phrased in the language of such statutesandrules."

The proceedings in anyhearing on CalPERS' right to reduce Malkenhorst's monthly

pension allowance orto makeany changes in the reporting ofhis compensation eamable mustbe

held pursuant to therelevant sections of the Government Code governing proceedings initiated

by an"accusation".

B. Burden of Proof on CalPERS in an Accusation

Since it is takingaway benefits already bestowedandvested, CalPERS bears the burden of

proofin thisaction andon claims brought by accusation.

CalPERS is tryingto reduce a vestedbenefit The commonlydeclared rule that the burden is

on the party having "the affirmative ofthe issue" applies in administrative proceedings. (See La

Prade v. Department ofWater & Power ofLosAngeles (1945) 27 C.2d47, 51,162 P.2d 13

[proceeding to discharge municipalemployee; "The burden does not rest upon him to refiite the
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charges made". Inother words, Malkenhorst isnotrequired to refute theallegations that

CalPERS makes.

For example, inadisciplinary proceeding, theburden isontheagency to prove the

grounds for suspension or revocation ofa license, orfor discharge of an employee. (Walker v.

San Gabriel (1942) 20 C.2d 879,880,129 P.2d 349; La Prade v. Department ofWater &Power

ofLos Angeles, supra; Parker v. Fountain Valley (1981) 127C.A.3d99,113,179C.R. 351

In the circumstance where an administrative appeal hearing is the first evidentiary inquiry

into the facts giving rise to apunitive action, it isaxiomatic, indisciplinary administrative

proceedings, that the burden ofproving the charges rests upon the party making the charges.

Brown v. City ofLos Angeles, 102 Cal. App. 4th 155,125 Cal. Rptr. 2d 474 (2dDist. 2002).

The obligation of a party to sustain the burden of proof requires theproduction ofevidence

for that purpose. Brown v. City ofLos Angeles, 102 Cal. App. 4th 155.125 Cal. Rptr. 2d 474 (2d

Dist. 2002); The mere fact that the licensee has the right to subpoena witnesses does not relieve

the agency ofmeeting its burden ofproducing competent evidence supporting the discipline.

Daniels v. Department ofMotor Vehicles, 33Cal, 3d 532,189Cal. Rptr. 512,658 P.2d 1313

(1983).Thus, until the agency inadisciplinary proceeding has met itsburden of going forward

with the evidence necessary to sustain afinding, the licensee has no duty to rebut the allegations

or otherwise respond. Daniels v. Department ofMotor Vehicles, 33 Cal. 3d 532,189 Cal. Rptr.

512,658 P.2d 1313 (1983); Parker v. City ofFountain Valley, 127 Cal. App. 3d99,179 Cal.

Rptr. 351 (4th Dist. 1981); Martin v. State Personnel Bd., 26 Cal. App. 3d 573,103 Cal. Rptr.

306 (3d Dist. 1972).
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C. Vesting of Pension Benefit

Public employees' retirement rights are contractual andare vested in the sense that the

lawmakers' power to alter them after theyhave beenearned is quite limited. (California Ass'n of

Professional Scientists v. Schwarzenegger (2006) 137 Cal.App.4* 371; In re Retirement Cases

(2003) 110 Cal.App.4th 426.) By entering public service, anemployee obtains avested

contractual rightto earn a pension on terms substantially equivalent to those thenoffered by the

employer. (California Ass'n ofProfessional Scientists v. Schwarzenegger, supra.)

Where anemployee renders services under a pension statute, its provisions become a part

ofthe contemplated compensation and part of the contract ofemployment itself. French v,

French (1941) 17Cal.2d 775, overruled on other grounds by In re Marriage ofBrown (1976) 15

CaL3d 838.)The retirement privileges under a pensionlaw become part ofthe employee's

contract on the effective date ofthe law, thoughthe operation ofthe law may be postponed to a

later date. (Rossv. BoardofRetirement ofAlameda County Emp. Retirement Ass'n (1949) 92

Cal.App.2dl88.)

After the contractual duty to make salary paymentshas arisen, the employing bodymay

notdenyor impair its contingent liability to furnish a pension anymorethan it can refuse to

makethe salary payments thatare immediately due, since a part of the compensation the

employee has atthat timeearned consists of pension rights. (Bellus v. City ofEureka (\ 968) 69

Cal.2d 336 [in this respect the publicagencyis no different from any other employer or public

service institutionwhich induces reliance on a contract that may reasonablybe interpreted to

afford a protection already impliedly promised]; Kern v. CityofLongBeach (1947) 29 Cal.2d

848.)

D. No Modification Allowed After Retirement

A pension right may not be destroyed, oncevested, without impairing acontractual

obligation ofthe employingpublic entity. (Kern v. CityofLong Beach, supra, at 852-853; Betts

v. BoardofAdministration (1978)21 Cal.3d 859,863.)

NOTICE AND MOTION TO CAUSE CALPERS
TO PROCEED BY ACCUSATION, BEAR BURDEN OF PROOF

Attachment H (B) 
Malkenhorst's Motions 
Page 53 of 226



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

3104777090 To:9167953659 P.55'227

I. Conclusion

Allof the foregoing matters of the Statement ofIssues exceed CalPERS' authority pursuant to

Government Code section 11504 to decide the matters at issue in these administrative

proceedings.

Based uponthe foregoing and concurrently filed motions, memorandums, facts and

authorities, Malkenhorst respectfully requests that CalPERS proceed by Accusation and bear

the burden of proofand production..

Respectfully submitted,

Dated: October 11,2013

lonl£P«tehael Jensen,
AJfomsy for Respondent
mice V. Malkenhorst, Sr.
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John Jensen, Esq., State Bar No. 176813
Law Offices ofJohn Michael Jensen
11500 West Olympic Blvd Suite 550
Los Angeles CA 90064
(310)312-1100
[310)477-7090 Facsimile
johnjensen@johnmjensen.com

Attorneys for Respondent
Bruce V. Malkenhorst, Sr.

BEFORE THE BOARD OF ADMINISTRATION

CALIFORNIA PUBLIC EMPLOYEES' RETIREMENT SYSTEM

In Re the Matter of

BRUCE V. MALKENHORST, SR., and
CITY OF VERNON,

Respondents.

CALPERS CASE NO.: 2012-0671
OAHCASENO.: 2013080917

BRUCE V. MALKENHORST, SR.'S
POINTS AND AUTHORITIES ON
LACHES, STATUTE OF LIMITATIONS,
AFFIRMATIVE DEFENSES

HearingDates: October31,2013
Hearing Location: Los Angeles OAH

Bruce V. Malkenhorst, Sr. hereby submits thisMemorandum ofPoints and Authorities on

Laches, Statutes oflimitations, andAffirmative defenses.

At the threshold to bar CalPERS claim, Malkenhorst seeks a motion hearing to provide

evidence toestablish the elements ofcollateral estoppel, res judicata, laches, statute of

limitations bar, unreasonable delay and resulting prejudice. Malkenhorst requests the opportunity

to present evidence and testimony on these matter in aprehearing trial that could bedecisive.

Secondly, Malkenhorst asserts that the element ofprejudice may be"presumed" because

there exists a number ofstatute oflimitations that issufficiently analogous tothe facts ofthe

case, and the period ofsuch statute oflimitations has been exceeded by the public administrative

1
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case, and the period of such statute oflimitations has been exceeded by the public administrative

agency in making itsclaim. Fountain Valley Regional Hospital & Medical Center v. Bonta, 75

Cal. App.4th316,89 Cal. Rptr. 2d 139 (2d Dist 1999).

For organizational reasons, thesechallenges andthe supporting papers, including made

pursuant to Government Code 11506, are madein separate pleadings, motions, andpoints and

authorities that each incorporate the other, yet each is filed under protestwith a reservation of

rights. As such, thisPoints and authorities incorporates herein all of the concurrently filed points

and authorities,

Malkenhorst provides thisMemorandum under protest and does not inany manner waive,

norintend to waive, anyofhis legal rights. As a foundational matter. CalPERS hasno legal

rightto initiate or conduct anadministrative process that is barred by laches, statute of

limitations, collateral estoppel,resjudicata, and otheraffirmativedefense.

Malkenhorst neither consents to CalPERS' administrative process norwaiveshis

challenges to CalPERS'jurisdiction.

DatedOctobeT9,2013
JohnJei

kttome/for Bruce Malkenhorst
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I. INTRODUCTION

II. FACTUAL BACKGROUND

A. Governmental Structure of the Citv of Vernon As Determined by the Citv Council

1. The City ofVernon is governed by a five-member City Council. The City Council

wasattentive to thestructural concerns ofoperating theCity efficiently.

2. Vernon is fairly uniqueamong California cities. It has few residents, few schools,

and provides few social services, which are typically alarge amount of the work ofacity

council. The Vernon City Council instead focused much of its attention on matters ofconcern to

the large numberofindustries and businesses that werelocated in Vernon. The businesses in

Vernon wanted an efficiently run city with reduced electrical costs, lower taxes, and low

infrastructure costs. At the same time,thebusinesses inVernon wanted superior fire protection

and superior business-related municipal services. The Vernon City Council in part structured its

municipal government andaffairs in response to the concerns and needs of its business

components, property owners, and related constituents.

3. AlthoughVernon hademployed an Administrative Officer from the mid-1950's to

mid-1960's, the positionwas left vacantandunfilled afterthe Administrative Officer at the time

passed away. The City Council didnot seekcandidates to fill the Administrative Officer

position.

4. Prior to the mid-1970's, the CityCouncil structured its municipal government

affairs such that the department heads reported directlyto the City Council.Up through the mid-

1970's, Vernon's governmental structure required the City Council to directly manage and

oversee anumber ofseparate individuals working as department heads orotherwise undertaking

responsibility fox someaspect ofcity affairs. The City Council wouldmanage these individuals

andoffice holdersin open meetings.

5. TheCity Council had aregular policy and practice ofestablishing aposition and

thendetermining whichduties andresponsibilities that position would be responsible for. The

City Council also had aregular policy and practice ofnaming a single position withhyphenated

words ora hyphenated title. In certain cases, theCityCouncil established a position (or thetitle
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to aposition) sothat it was named with words that contained ordescribed multiple duties, but the

position functioned and was intended to function asasingle position, albeit with multiple duties

and responsibilities. In certain cases, the City Council required a position to act inan ex officio

manner wherein the position performed additional dutieswith different titlesor names.

6. For example, in orabout the fall of 1975, Vernon listedajob opening for the

position as "Deputy City Clerk/Deputy Director of Finance". The "Deputy City Clerk/Deputy

Director of Finance" was one title for one position thatwas responsible forvarious duties,

including overseeing accounts payable andreceivables.

7. In the mid- to late-1970's, theVernon City Council beganto implement orto

change itsstructure, governance, and oversight of theadministration of theCity, as well as its

conception and vision ofthe management levelgovernmental structure ofVernon.

8. At this time, the City Council was increasingly exploring waysof concentrating

orconsolidating the dutiesandresponsibilities for the day to day management ofthe City in

fewer hands, freeing the City Council up from having to directly manage the affairs ofnumerous

separate individuals andresponsibilities.

9. Overtime, as individuals holding various positions or responsibilities in Vernon's

governmental management retired from their jobs, theCityCouncil decided to concentrate,

consolidate, or incorporate thejob duties orresponsibilities ofthosepositions orjobs intoother

existing citymanagement jobs orpositions. Often, the CityCouncil mandated that noseparate

compensation was to be paid for performing thesedutiesorresponsibilities.

10. In other cases, theCity Council established newexofficio tidesbutassigned the

duties and responsibilities associated withsuch exofficio titlesto existingpositions. In those

cases, the person holding the existingposition became responsible for the new duties and

responsibilities, butheor she performed themas part ofthe single position already heldby the

individual and was compensated with asingle salary for theexisting position. TheCity Council

thenrestructured itsgovernance and municipal affairs soasto require that anexisting position or

jobwould beresponsible for those jobduties. Often, theCityCouncil mandated that no separate

compensation was to be paid for performing these duties orresponsibilities.
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11. The City Council exercised its discretion to implement a governance structure that

it found best to accomplish the City Council's goals. The changes and structures that the City

Council made toVernon's governance mayhave been unique, but it waslikely in response to

Vernon's rather unique position.

12. During the sameperiod that it was consolidating various city management

responsibilities and duties into existing positions, and as acomponent part of its

reconceptualization and reorganization of citymanagement structure, the City Council began

developing plans to create a single position in city administration that wouldbe responsible for

anincreased numberof duties and responsibilities. The City Councilwanted to establish a

centralized position to handle many oftheduties involved in running the city and transforming

Vernon into a strongermunicipal entity.

13. These efforts reached a certain culminationpoint on August 1,1978, when the

City Council adopted Vernon Ordinance No. 883 (Exh. 90), effective September 1,1978, which

established the position ofCity Administrator.

14. Up to that point in time, Vernon's City Code establisheda positioncalled

"Administrative Officer" asthe City's administrative official. However, nobodyhad filled the

position ofAdministrative Officer for many years predating Malkenhorst's start atVernon.

Further, as discussed above,the City Council was in the process ofreconceptualizing and

restructuring Vernon's governmentmanagement structure. Ordinance No. 883 amended Vernon's

City Code to remove reference to an "Administrative Officer" position.

15. In adopting Ordinance No. 883.theCity Council decided to change the

governmental structure ofVernon by employing an individual in the position ofCity

Administrator andrequiring thatallother city departments would report to the City

Administrator. As Ordinance No. 883 stated: "The City Council finds and determines that the

administrative affairs ofthe Municipal Government ofthe Citywould be handled more

expeditiously, efficiently, andsatisfactorily through anofficer,who acting on behalfofthe

Council, would attend to such administrative affairs, to correlateand coordinate various

municipal activities, compile data, prepare reports relating to the affairs ofCity government, and
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to generally actas the agent ofthe Council in thedischarge ofadministrative duties."

16. Ordinance No. 883 further appointed the City Administrator to simultaneously

serveasthe City Clerk, the Municipal Employee Relations Representative, and the Personnel

Director and the duties and responsibilities of City Clerk, Municipal Employee Relations

Representative, and Personnel Director were incorporated into thesingle position of City

Administrator. This was a continuation andformal ratification ofpolicies begunearlier whereby

theduties and responsibilities ofpreviously existing positions wereincorporated into the duties

and responsibilities ofexisting city management positions. Pursuant to Ordinance No. 883,the

authority for this organizational structure was also incorporated in the Vemon City Code.

17. At many times, Vernon designated the new position simply as City Manager. At

othertimes, Vernon designated the new single position as"City Administrator/City Clerk" and

used that designation to refer to all duties and responsibilities incorporated in the single position.

Onother occasions, Vemon referred to individual duties by exofficio titles suchas "CityClerk"

orother titles. However, even when individual duties were referred to by such an exofficio title,

those duties were simplyapart of theoverall duties and responsibilities of thesingle City

Administrator position and were performed as part of theregular duties and responsibilities of

that position.

18. Ordinance No. 883 also gave the City Council authorityto establish the

compensation for the position ofCityAdministrator, which was already defined asa single

position incorporating various duties and responsibilities. Pursuant to that authority, theCity

Council seta single salary ascompensation for all of theduties undertaken in thatposition.

19. From that point forward, theCityCouncil periodically awarded meritpay and/or

cost of living adjustments so as to increase thebase salary of theCityAdministrator position. All

of those periodic pay increases are memorialized inregular compensation resolutions formally

approved and adopted by the City Council.

20. Up until mid-1981, Vernon retained the services ofan outside contractor to obtain

electrical power from Southern California Edison. That contractor hadpromised that the rate

charged toVernon would bebelow the rate Southern California Edison charged other

8
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commercial customersin the area but when he presented Vemon with a new contract, Vemon

was actually being charged rates above those charged to othercommercialcustomers. The City

Council recognized that it was not in the City's interests to sign such a contract andit terminated

its relationship with the outsidecontractor. At the same time, the City Council reorganized

Vernon's Department of Light and Power torectify the problems.

21. On oraboutMay 5,1981, theCity Council adopted Resolution No. 4803, which

revised the structure of the Department ofLightand Power and created several new positions

withinthe department. One ofthese positions was a Chief Executive Officer ("CEO") with

responsibility for coordinating thedevelopment ofpolicies involving all phases oftheelectrical

department. Inadopting Resolution No, 4803, the City Council continued its existing practice of

incorporating new duties and responsibilities into the duties and responsibilities of an existing

position by appointing theCity Administrator to serve astheCEO of the Electrical Department.

Furthermore, the City Council mandated thatno separate compensation be paid for performing

these duties or responsibilities,

22. On or aboutJune 27,1985, the City Counciladopted ResolutionNo. 5197which

appointed the City Administrator toundertake the additional duties and responsibilities ofthe

city's Purchasing Agent. Again, this represented the absorption or incorporation ofnew duties

and responsibilities into the duties andresponsibilities ofanexisting position The City Council

mandated thatno separate compensation wasto be paid for performing these dutiesor

responsibilities.

23. On or aboutJune 26,1986, the City Council adopted Resolution No. 5294 which,

among otherthings, established a longevity program, effective July 1,1986, for allCity

employees except certain lower level policedepartment personnel. It provided for additional

compensation for designated personnel, based onhaving worked for theCity atotal ofat least

five, ten, fifteen, or twenty years as of specified dates.

24. On April 12,1988,the electorate ofVemon voted in its majorityto establish

Vemon asa charter city under the terms ofthe California Constitution andadopted the Vernon

City Charter. The City Charter incorporated and adopted theexisting policy and practice of
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Vemon whereby it retained the servicesofa City Administrator, bearingnumerous dutiesand

responsibilities as outlined above, to manage theaffairs of Vernon under thedirection and

authorityof the Vemon City Council.

25. On or about June 20,1991, the City Council adopted Resolution No. 5946 which

established the City ofVernon Gas Municipal Utility Department. The City Council expanded

the duties of the City Administrator to include fulfilling the duties ofthe CEO of the new gas

utility. Once again, theduties and responsibilities ofCEO of the Gas Municipal Utility

Department were incorporated into the duties and responsibilities ofthe existing position of City

Administrator responsibilities. The City Council mandated thatno separate compensation was to

be paid for performing these duties orresponsibilities.

26. On or about November 21,1995, the City Counciladopted Ordinance No. 1035,

effective December 21,1995, makingcertain changes in the Vemon City Codeto bringit into

conformity with Vemon City Charter. Ordinance No. 1035 fully upheld andre-endorsed the

establishment of the positionofCity Administrator as mandated by Ordinance No. 883 and later

incorporated intothe Vernon CityCharter.

27. On orabout May 15,2002, the CityCouncil adopted Resolution No. 7967

declaring the City Council's intentregarding Vernon's administrative organization. Section6

says, "[t]he City Council ofthe City ofVernon also intends thatthe City Administrator will

discharge allofthe duties and obligations of amunicipal corporation as provided for in its Code,

its Charter and the applicable statutes enacted by the Legislature ofthe State ofCalifornia,"

Section 8 says, "[t]he CityCouncil of the Cityof Vemon hereby declares that having the City

Administrator responsible for the entire administration ofthe City avoidsthe conflicts and

organizational politics that frequently occur in political organizations whenmanyexecutives

independently report to a City Council."

B. Malkenhorst's Employment History at Vernon

28. BruceV. Maikenhorst, Sr. hassuperior business,organizational, andmanagerial

skills.

29. Maikenhorst had a career in private industry for almost one andone-halfdecades,

10
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including positions asaccountant for American Urethane from 1961 through 1964, office

manager (which included labor relations responsibilities) for StaufFer Chemical from 1964

through 1965, ChiefAccountant for Chase Bag Company from 1965 through 1967, and

Controller for Ranger Die Casting from 1967 through 1973. All ofthese positions helped

Maikenhorst to develop his professional andadministrative skills.

30. Maikenhorst soughtto apply his skills andexperience to efficiently carrying out

the business affairsofa municipality.

31. In or about January, 1973, Maikenhorst accepted the positionofAccountant at the

Cityof Manhattan Beach ("Manhattan Beach"). He wasemployedin that position untilmid-

September 1975. Duties included all financial aspects ofthecity,buthe also handled multiple

additional functions in Manhattan Beachas part of that single position, includingwater

department billing; overseeing the bus system, parking enforcement, andthe warehouse

employees; and serving as thecity'srepresentative to thecitizen's budgetcommittee.

32. Maikenhorst became dissatisfied withhis position at Manhattan Beach and began

looking for other positions. He wished to remain in municipal government and had aspirations to

become a city manager.

33. In or aboutthe fall of 1975, Maikenhorst submitted several applications for

positions atother cities and wasinvited to interview for them. Onewas for a position atthe City

of Mountain View, but Maikenhorst hadminimal interest in this openingbecause it would

require himto uproot his family andmoveto northern California. Anotherwas for a position at

the City ofVista in San Diego County, butVista was a newly incorporated city and Maikenhorst

was not surehe had the experience to handlethe position. The third was a position at Vemon.

34. Vernon's open position was for "Deputy City Clerk/Deputy Director of Finance".

R.A. Ziemer, the then-currentCity Clerk/Finance Director, told Maikenhorst that he would be

retiring soon and that Vernon was having problems that Ziemer felt Maikenhorst could help

Vemon solve. Maikenhorst submitted anapplication to fill the open position,

35. Vemon already hadaregular policy and practice of establishing one position that

was named with words that contained ordescribed multiple duties. Maikenhorst understood that

11
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the jobwas a single position withmultiple duties and responsibilities, and that the person holding

the position would becompensated witha single salary. Maikenhorst understood that hewas to

be paid onesalary, and thatthe CityCouncil oftenmandated that no separate compensation was

to bepaid for performing multiple duties orresponsibilities.

36. Thejob opening atVernon appealed to Maikenhorst, in part because he had

worked as an assistant finance director at Manhattan Beach and was famihar with the duties. He

also thought that going to workatVernon might increase hisopportunities to become a City

Manager or other senior management position, either atVemon or atsome other city in

California. As Maikenhorst later learned, Vernon had employed someone as Administrative

Officer from the mid-1950's to mid-1960's, but the individual hadpassedaway andthe position

had beenvacant for sometime. (Vernon's Administrative Officerposition wasnever filled after

the prior Administrative Officer passed away, The CityCouncil ofVernon didnot seek

candidates to fill the Administrative Officer position).

37. After expressing interest in theDeputy City Clerk/Deputy Director ofFinance job

andsubmitting anapplication, Maikenhorst wasofferedthe position atVernon. He accepted the

offerandbegan workingin the position the dayafterterminating his employmentat Manhattan

Beach.

38. The "Deputy City Clerk/Deputy Director ofFinance" was one title for one

position that was responsible for various duties. The duties included all aspects ofCity

accounting as well as preparation ofthe annual controller's report andannual city budget.

39. Maikenhorst quickly demonstrated his skills to the benefit ofVemon, his new

employer. The City Council took notice. For example, very shortly afterbeginning his

employment atVemon. Maikenhorst learned that thepolicy and practice of the former Deputy

Finance Director hadbeento payVernon's utility bill from Southern California Edison theday

thebill arrived. Maikenhorst quickly changed this policy andpractice, initially waiting 30 days

to paythe bill andlaterwaiting 60 days to pay it. Southern California Edison filed suit over the

delayed payments and the Federal Energy Regulatory Commissionultimatelyruled thatVemon

must pay its utility bills within 45 days, but Maikenhorst had achieved a result which enabled
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Vemon to use the money for the utilitybills for a monthanda halfbefore paying it, increasing

the city's interest, financial planning, and available cash flow.

40. In the summer of 1977, the then-current City Clerk/Finance Director, R.A.

Ziemer, retired. Although Maikenhorst had been serving as Deputy City Clerk/DeputyFinance

Director, he had beenperforming manyoftheduties thatMr. Ziemerwas presumably

responsible for, suchasnegotiating theCity's self-insurance program andnegotiating overnew

police officer and firefighter labor agreements onVernon's behalf.

41. The City Council remained pleased with Malkenhorst's goodresults. AfterZiemer

left, the City Council appointed Maikenhorst to the City Clerk/Finance Director position on or

about July 1,1977,

42. Beginning in oraround themid-1970's, theVernon City Council began to change

its oversight of the administration ofthe City, aswell as its conception andvisionofthe

managementlevel governmental structure of Vemon as outlined above. At the sametime,

Maikenhorst beganto demonstrate that his skillsandknowledge could significantlybenefit

Vemon. Therefore, as individuals holding various positions in Vernon's governmental

management retired from theirjobs,theCityCouncil decided to incorporate thejob duties in

those now-vacant positions into existing citymanagement and to have an existing position be

responsible for those job duties as part and parcel of thealready existing duties. TheCity

Council often turnedto Maikenhorst to fill suchduties andresponsibilities.

43. For example, onorabout March 2f 1978, the Vernon City Council adopted

Resolution No. 4544. This created the position of Municipal Employee Relations Representative.

The City Council intended the duties to become a component part ofanexistingposition, with

no separate salary for the duties associated withthat exofficio title,and appointed Maikenhorst

to serve in that capacity aspart ofhisalready existing duties and responsibilities. Maikenhorst

heldthe office andwas responsible for the additional duties. The City Councilmandated thatno

separate compensation was to be paid for performing theseduties or responsibilities.

44. The CityCouncil recognized that Maikenhorst wasanable Municipal Employee

Relations Representative in large part because Vernon wasembroiled in a bitter labor dispute

13
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with theCity's firefighters' union. The firefighters wenton strikebeginning in August 1978 and

Maikenhorst was ableto handle the labor disputeto the City's benefit. Maikenhorst alsobrought

experience negotiating labor agreements from his private sector employment atStauffer

Chemical.

45. On or about June 30,1978, the then-current City TreasurerofVemon terminated

hisemployment withtheCity, Onorabout July 16,1978, the CityCouncil appointed

Maikenhorst to undertake the dutiesofthe City Treasurer. Again,the City Council assigned the

CityTreasurer duties to Maikenhorst asa component part ofhis existing dutiesand

responsibilities. The CityCouncil mandated that no separate compensation wasto be paid for

performing these duties orresponsibilities. The City Council's action wasmemorialized in the

City Council Minutes for the meeting on July 27,1978.

46. The action by the City Council appointing Maikenhorstas City Treasurer was

later incorporated in Resolution No. 4810, adopted by theCity Council on orabout June 2,1981

47. Once again demonstrating his ability to bring his skillsandknowledge to bear in

advancing the interests ofVernon, Maikenhorst discovered that monies thatVernon had on

deposit with local banking institutions were earning little orno interest onthe deposited funds.

When Maikenhorst investigated, one of the bankers showedhim a document that the bank had

sent to Vemon seeking advice on how Vernon wished to handle various financial matters

concerning their funds deposited in the bank. The former City Treasurer had written on the

bottom of the document, "You deal withthe f***ing bank, we'll deal with the f***ing city."

Maikenhorst quickly changed the financial arrangements with the bank so that Vemon began

accruing intereston the considerable funds it had on deposit.

48. As described indetail above, Vemonhad previously established a position called

"Adrninistrative Officer" asthe city's administrative official. However, nobody had filled the

position ofAdministrative Officer for manyyears predating Malkenhorst's start atVemon.

Further, as discussed above, theCityCouncil was in theprocess ofreconceptualizing and

restructuring Vernon's government management structure.

49. As the City Council began formulating plans toestablish anewcitygovernance
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structure and create a single position in city administration that would be responsible for an

increased number ofduties and responsibilities, italso evaluated itsseveral years ofexperience

withMaikenhorst. Based on itsexperience thus far withMalkenhorst's performance, skills and

knowledge, the City Council felt that Maikenhorst was capable of filling such a position and

communicated to Mm that the CityCouncil wanted himto fill thatsingle position that would be

responsible for many duties once it wasestablished.

50. On August 1,1978, the City Council adoptedVemon Ordinance No. 883,

effective September 1,1978, which established the position ofCity Administrator. Maikenhorst

was appointed City Administrator atthe same time Ordinance No. 883 was adopted. Pursuant to

Ordinance No. 883, Maikenhorstcarried out the duties andresponsibilitiesassociated with the

titles ofCity Clerk andMunicipal Employees Relations Representative (titles Maikenhorst

already held) as part ofthe singleCity Administrator position, andhe was alsogiven duties and

responsibilities associated with the exofficio titleofPersonnel Director and performed those

duties and responsibilities aspart ofthe single position of City Administrator.

51. This wasacontinuation and formal ratification of policies begun earlier whereby

the dutiesandresponsibilities of previously existingpositions were incorporated into the duties

andresponsibilities ofexisting city management positions. Pursuant to Ordinance No. 883,the

authority for thisorganizational structure wasalso incorporated in the Vernon City Code.

52. Ordinance No. 883 also gave the City Council authorityto establish the

compensation for the position of City Administrator, which was already defined asasingle

position incorporating various duties and responsibilities. Pursuant to that authority, theCity

Council seta single salary ascompensation for all ofthe duties undertaken in thatposition.

Maikenhorst wasassigned the initial base salary of$3,502 per month,representing Step2 ofthe

pay schedule for "City Admimstrator/City Clerk". TheCityCouncil mandated that no separate

compensation was to be paid for performing any otherduties orresponsibilities.

53. From that point forward, the City Council regularly evaluatedthe performance of

Maikenhorst, rewarding his superior performance with periodic merit pay andcost of living

adjustments to hissingle salary. This usually occurring on orabout the start ofa new fiscal year

15
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although occasionally atother points during the year based onexemplary performance. All of

those periodic pay increases arc memorialized in regular compensation resolutions formally

approved andadopted by the City Council.

54. The Cityregularly reported the payroll and compensation to CalPERS.

55. The City regularly madecontributions to CalPERS

56. CalPERS regularly accepted the contributions.

57. CalPERS regularly audited Vemon.

58. CalPERS acceptedthe pay rate, contributions, and office structure ofVemon.

59. When the City Council adopted ResolutionNo. 4803 on or about May 5,1981,

whichrevisedthe structure ofthe Department of LightandPower and created several new

positions within the department, it also established the new position ofChiefExecutive Officer

("CEO") with responsibility for coordinating thedevelopment of policies involving all phases of

theelectrical department. The City Council continued itsexisting practice of incorporating new

duties and responsibilities into the duties and responsibilities of anexisting position by

appointing theCity Administrator to serve as theCEO ofthe Electrical Department. Because

Maikenhorst held the position ofCity Administrator, he began performing the additional duties

andresponsibilities ofCEO of the Electrical Department as part ofhis singleexisting City

Manager position. Further, hecontinued receiving asingle base salary asCity Administrator.

The CityCouncil mandated that no separate compensation wasto be paid for performing these

duties orresponsibilities. He received no additional base salary for undertaking the additional

duties and responsibilities asElectrical Department CEO.

60. On or aboutJune27,1985, theCity Counciladopted Resolution No. 5197 which

appointed theCityAdministrator to undertake theadditional duties and responsibilities ofthe

city's Purchasing Agent. Again, this represented the absorption orincorporation ofnewduties

and responsibilities intothe duties and responsibilities ofanexisting position. Compensation

remained a single basesalary attributable to the City Administrator position forall of the duties

the individual in that positionperformed. The City Council mandatedthat no separate

compensation wasto be paid for performing these duties or responsibilities. Because
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Maikenhorst was serving asCity Administrator, the duties of Purchasing Agentwere

incorporated into his existing duties and responsibilities as City Administrator, and hecontinued

to receive a single base salary for serving asCity Administrator.

61. As ofJuly 1,1986, Maikenhorst had been servingas Vernon's City Administrator

for approximately eight years. Pursuant tothe terms ofthenew longevity program adopted by

theCityCouncil effective July 1»1986 pursuant to Resolution No. 5294, Maikenhorst began

receiving additional compensation in the form of longevity payequal to five percent (5%) of his

base salary. From that point forward until the end ofhis tenure asVernon's City Administrator,

Maikenhorst receivedadditional special compensation in the form of longevity pay basedon the

termsofVernon's longevity pay program, including asthatprogram was amended overtime.

62. On orabout June 20.1991, the CityCouncil adopted Resolution No. 5946 which

established the City ofVemon Gas Municipal Utility Department. The City Councilexpanded

the duties ofthe City Administrator to include fulfilling the dutiesofthe CEO ofthe new gas

utility. Once again, because Maikenhorstwas serving as City Administrator, the duties and

responsibilities ofCEO ofthe Gas Municipal Utility Department were incorporated into his

existing City Administrator duties and responsibilities, andhe continued to receive a single base

salary for serving asCity Administrator. The City Council mandated that no separate

compensation was to be paid for performing these duties orresponsibilities.

63. The City regularly reported Malkenhorst's payrollandcompensation to

CalPERS.

64. The City regularly made contributions for Maikenhorst to CalPERS

65. CalPERS regularly accepted thecontributions for Malkenhorst's pension inthe

higher amount.

66. CalPERS regularlyauditedVemon.

67. CalPERS accepted the payrate, contributions, andoffice structure ofVemon with

respect to Malkenhorst's pension.

68. OnJune 30,2005, Maikenhorst retired from his employment atVemon after

nearly 30 years ofwork at the City, 27 ofthem asCity Administrator.
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C. Structure ofVernon's City Government After Malkenhorst's Retirement

69. When Malkenhorst retired, Vemon likely confronted a situation wherenobody

among itscurrent employees had the skill, knowledge and experience to stepin and take over the

role Malkenhorst had played asCity Administrator with its multipleandcomplexduties and

responsibilities, nor wasVernon likelyto find an eligible candidate for theposition among the

general public.

70. Pursuant to its Charter City status and the Vernon City Charter, the City Council

possessed theauthority to establish oralter the governance structure of theCity to best

accomplish its goals. During the period ofMalkenhorst's tenure, this often took the form of the

City Council adding various dutiesandresponsibilities to the City Administrator job

requirements.

71. After Malkenhorst retired, however, Vernon's City Council apparently decided to

move in adifferentdirection concerning theCity's governance structure. As part of this, theCity

Council apparently decided to divide up many of the dutiesand responsibilities that hadbeen

undertaken by Malkenhorst in the singleposition ofCity Administrator, andto establish

numerous separate job positions responsible for those duties and responsibilities. The City

Council thenhired orappointed existing employees to filethese new individual positions.
72. In 2005-2006, CalPERS finally determined allofthe factual and Jegal the issues

thatCalPERS now attempts to raise again in a second administrative process. No new facts have

arisen. No new facts could arise asMalkenhorst's employment with the City ofVemon ("City"

or"Vernon") terminated in 2005.Malkenhorst wasalready retired in 2006.

73. Factual Background OF 2005-6 HEARING AND DECISION

74. In 2005-2006,CalPERS forced Malkenhorst to engagecounsel to litigate the

identical issues. Malkenhorst did everything in his powerto pursue andtimely secure allhis

legal rights underCalPERS' regulations andlaw.

75. In the 2005-2006 quasi-judicial process, Malkenhorst andthe City ofVernon's

18
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2 

legal counsel (Loeb & Loeb LLP)joinlly filed at least two fonnal "Notice(s) of Appeal" with 

supporting evidence. 

3 76. After establishing compulsory appeal rights and deadlines, CalPERS fonnally 
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10 

11 

12 

received evidence and arguntent from Malkenhorst's and Vernon•s shared counsel. In the quasi-

judicial process, CalPERS explicitly weighed evidence, and made detenninations of law. 

Although a formal Administrative Procedw-es Act (nAPA", Government Cods, §§11340, et seq. 

hearing \\"85 available to CalPERS, CalPERS chose not to make an adversarial record. Under th 

case law of Takahashi v. Board of Education (1988) 202 Cal.App.3d 1464 and res judicata 

concepts, CalPERS was required to bring forward all legal causes of action that arose from the 

same nucleus of common facts. 

13 77. \Vhile the 2005-2006 process was pending, CalPERS withheld or reduced 

14 MaJkenhorst's pension. The participants awaited CalPERS' decision for about a year. 

15 

16 

17 

18 

19 

20 

21 
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24 

2S 

26 

78. After CalPERS deliberated the resolution for more than a year (as it withheld part 

of his pension), CalPERS finally and unequivocally determined in several writings that 

Jvlalkenhorst was entitled to the higher pension. 

79. On August 17, 2006, CalPERS fonnaiJy ''ruled" on all the presented issues and 

held that "CalP E&r; has determined'' that Malk.enhorst was entitled to the higher pension, 

including his 25% longevity pay. CalPERS informed Malkenhorst and Vernon that the Benefits 

Division will .. make the adjustment to Mr. Malkenhorst's allowance." 

80. On or about 1\ovember 30~ 2006, CalPERS' Benefit Services Division adjusted 

Ma1kenhorst's final compensation to $44,128 per month.1 

27 1 CaiPERS informed :Malkenhorst that CalPERS would use the full $35.302 monthly base 
28 salary he received for his service as City Administrator during his final year at Vernon pursuant 
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1 
81. CalPERS paid Malkenhorst a Jump sum of$176,105.79 to make up for the 

2 cumulative underpayment during the pendency of the CalPERS appeal process. 

3 82. By its fonnal determination letters, CalPERS resolved all outstandmg issues 

4 

5 

6 

7 

8 

raised in the co1npulsory quasi-judicial process in Malkenhorst•s favor. CalPERS waived or 

abandoned any other challenges to Malkenhorsf s pension when it resumed paying him the 

higher pension and paid him the lump sum. The cottection of the 11final compensation" and 

payment of the lump sum confirmed the fmal resolution of the issues. 

9 83. Over eight (8) years ago, CaiP.ERS necessarily made legal and factual findings 

10 

11 

12 

13 

when CalPERS determined that Malkenhorst was entitled to the higher pension and the paymen~ 

of a lwnp sum of $176,105.79 tbr the accumulated underpayments. CaiPERS' decision was 

sufficiently judicial and fmal to bar re·litigation. 

14 84. From 2006 to the present, CalPERS has consistently paid Malkenhorst the higher 

15 

16 

17 

18 

19 

20 

pension, without reservations. 

85. CaiPERS' public relations assault began after the public fury at the City of Bell 

scandal. Now, under political pressure, CalPERS is discriminating against Malkenhorst and 

trying tore-litigate a "second process" on these same issues. 

III. LAW AND ARGUMENT 
21 1. STATUTE OF LIMITATIO:SS APPLIES DIRECTLY AND BARS THIS 

PROCEEDING: 22 
Malkenhorst raises statute of limitations and laches at the threshold to bar the 

23 
proceeding. Medical Bd. of California v. Superior Court: 227 Cal. App. 3d 1458,278 Cal. Rptr. 

24 

25 247 (3d Dist. 1991), opinion modified, (Feb. 22, 1991). 

26 

27 

28 to the City's pay schedules plus 25% longevity pay special compensation ($35,302 x 1.25 = 
$44, 128) as his final compensation. 
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1 
At the threshold to bar CalPERS claim, Malkenhorst seeks a motion hearing to provide 

2 evidence to establish the elements of unreasonable delay and resulting prejudice. Malkenhorst 

3 requests tbe opportunity to present evidence on unreasonable delay and resulting prejudice. 

4 

5 

6 

Secondly, Malkenhorst asserts that the element of prejudice may be "preswned" because 

there exists a ntunher of statute of limitations that is sufficiently analogous to the facts of the 

7 
case, and the period of such statute of limitations has been exceeded by the public administrative 

8 agency in making its claim. Fountain Valley Regional Hospital & Medical Center v. Bonta, 75 

9 Cal. App. 4th 316, 89 Cal. Rptr. 2d 139 (2d Dist. 1999). 

10 

11 
A. CaiPERS Barred by Its Failure to Challenge Decision in 2005-6 By Writ 

12 

13 CalPERS rendered a decision in this matter in 2005-6 in Malkenhorst's favor. 

14 In the absence of a statute to the contrary, an agency's jurisdiction in a particular proceeding 

lS expires when it renders its decision. Olive Proration Program Committee for Olive Ptoration 

16 
Zone No. 1 v. Agricultural Prorate Commission, 17 Cal. 2d 204, 109 P.2d 918 (1941); Kirk v. 

17 

18 
County of San Luis Obispo, 156 Cal. App. 3d 453,202 Cal. Rptr. 606 (2dDist. 1984); Chas. L. 

19 Harney, Inc. v. State, 217 Cal. App. 2d 77, 31 CaL Rptr. 524 (1st Dist. 1963). 

20 

21 

22 

CalPERS and Vernon failed to challenge it in court. A3 with any other cause of action, a 

proceeding for a writ of mandamus is barred if not commenced within the prescribed limitation 

period. [Sinetos v. Department of Motor Vehicles, 160 Cal. App. 3d 1172, 207 CaJ. Rptr. 207 (3d 
23 

24 Dist. 1984)The time for filing a Petition for Writ of Mandamus or Wirt of Administrative 

25 mandamus expired long ago. 

26 Whether directly or by analogy: CalPERS is bWTed by the rules of Jaw regarding 

27 

28 
limitations of actions in mandamus proceedings. Ginns v. Savage, 61 Cal. 2d 520, 39 Cal. Rptr. 

21 
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377,393 P.2d 689 (1964); Sinetos v. Department ofMotor Vehicles, 160 Cal. App. 3d 1172,207 

2 Cal. Rptr. 207 (3d Dist. 1984)) 

3 While Mandamus proceedings are subject to the various statutes of limitation, CalPERS 

4 
has violated every statute of limitations that could apply. An administrative mandamus 

s 
proceeding to review the decision of an agency subject to the Administrative Procedure Act 

6 

7 [Gov. Code,§§ 11340 et seq.] must be commenced \\ithin 30 days after the last day on which 

8 reconsideration can be ordered2• 

9 The particular statute of limitation that would be applicable to an action on the underlyin 

10 
right or obligation applies to a mandamus proceeding to enforce that right or obligation. [Green 

11 
v. Obledo, 29 Cal. 3d 126, 172 Cal. Rptr. 206,624 P.2d 256 (1981)] 

12 

13 For example, Code Civ~ Proc., § 338, subd. (a), which prescribes a three-year period for 

14 bringing an action based on a liability created by statute, applied to a mandamus proceeding 

15 against a city by a former police officer to enforce her right to a pension or a hearing to 
16 

17 
determine her entitlement to the pension, because her right to the pension and hearing were 

18 
created by statute. [Ragan v. City of Hawthorne, 212 CaL App. 3d 1361,261 Cal. Rptr. 219 (2d 

19 Dist. 1989}] 

20 

21 

22 

If there is no statute of limitation specifically applicable to the underlying right or 

obligation, Code Civ. Proc., § 343, the catch-all statute of limitation which provides a limitation 

period of four years for actions not otherwise provided for, will apply. [Balch Enterprises, Inc. v. 
23 

24 New Haven Unified School Dist.1 219 Cal. App. 3d 783, 268 Cal. Rptr. 543, 59 Ed. Law Rep. 

25 796 ( l st Dist. 1990), opinion modified, (Apr. 18, 1990)] 

26 

27 2 If, however, preparation of the record of the decision to be reviewed is requested ,vithin 10 
28 days after the last day on which reconsideration can be ordered, the time for commencing the 

proceeding is extended to unti130 days after delivery of the record. [Gov. Code,§ 11523] 

22 
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l 

2 II. LACHES 

3 B. CaJPERS Prejudic:ial Delay of Eight Years Is Suftic:ient for Lac:hes 

4 

5 
CalPERS has delayed eight years in bring this claim. Equity may bar an administrative 

proceeding, and the courts will apply notions of laches borrowed from the civil law; where 
6 

7 equity "borroWS 11 a statute of limitations, it is to avoid unfairness due to delay by the public 

8 agency against whom laches was asserted. City of Oakland v. Public Employees' Retirement 

9 System, 95 Cal. App. 4th 29, 115 Cal. Rptr. 2d 151 (3d Dist 2002). 

10 
Malkenhorst has established that (1) CalPERS unreasonably delayed and (2) acquiesced 

11 
in the higher payment by CalPERS~ payment of its for eight years, the act about which the 

12 

13 CalPERS complains and additionally (3) Malkenhorst has suffered prejudice resulting from the 

14 delay because records have been destroyed, memories or recall lost, monies and reliance 

15 expended by Malkenhorst during the delay, and attorney fees expended, among other things .. 

16 
Wells Fargo Bank v. Goldzband, 53 Cal. App. 4th 596,61 Cal. Rptr. 2d 826, 136 O.G.R. 468 

17 

18 
(Sth Dist. 1997). 

19 At the threshold to bar CalPERS claimt Malkenhorst seeks a motion hearing to provide 

20 evidence to establish the elements of unreasonable delay and resulting prejudice. Malkenhorst 

21 

22 

23 

requests the opportunity to present evidence on unreasonable delay and resulting prejudice. 

Secondly, Mal kenhorst asserts that the element of prejudice may be "presumed" because 

24 there exists a number of statute of limitations that is sufficiently analogous to the facts of the 

25 case, and the period of such statute of limitations has been exceeded by the public administrative 

26 agency in making its claim. Fountain Valley Regional Hospital & Medical Cenler v. BontQ~ 75 

27 
Cal. App. 4th 316~ 89 Cal. Rptr. 2d 139 (2d Dist. 1999). 

28 
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10 

11 

12 
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14 

Several of the analogous statute of limitations are 

(1) Code Civ. Proc., § 338, subd. (a), which prescribes a three-year period for bringing an 

action based on a liability created by statute. [Ragan v. City of Hawthorne, 212 Cal. App. 

3d 1361, 261 Cal. Rptr. 219 (2d Dist. 1989) J 

(2) If there is no statute of limitation specifically applicable to the underlying right or 

obligation, Code Civ. Proc., § 343, the catch-all statute of limitation which provides a 

I imitation period of four years for actions not otherwise provided for, will apply. [Balch 

Enterprises, Inc. v. New Haven Unified School Dist., 219 Cal. App. 3d 783,268 Cal. 

Rptr. 543, 59 Ed. La\V Rep. 796 {1st Dist. 1990), opinion modified, (Apr. 18, 1990)] 

(3) "any contract, obligation or liability founded upon an instrument in writing' must be 

commenced within 4 years after accrual of the action. CCP § 337{1) 

The defense of laches is not limited to an unreasonable delay prior to the filing of the 

15 proceeding. Rather, the time period to be considered as constituting possible laches includes the 

16 

17 
period of time the proceeding is pending and an unreasonable delay during litigation may 

18 
constitute such laches as wouJd bar the granting of relief. [Vernon Fire Fighters Assn. v. City of 

19 Vernon, 178 Cal. App. 3d 710,223 Cal. Rptr. 871 (2d Dist. 1986)] 

20 

21 

22 

23 

24 

25 

26 

27 

28 

VI. CONCLUSION 

CalPERS is barred by the statute of limitations and laches from initiating this hearing. 

Dated: October 11,2013 

24 
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14 

15 

16 

17 

Respondents. 
) ASSERTION OF JUDICIAL ESTOPPEL 
) TO BAR EVIDENCE , ARGUMENT, 

18 

) POINTS AND AUTHORITIES ON 
) JUDICIAL ESTOPPEL 
) 
) Hearing Dates: 

-------------- ) Hearing Location: _ 

19 Bruce V. Malkenhorst, Sr. asserts judicial estoppel against CalPERS and Vernon to prevent 

20 the introduction of argument, evidence and testimony that contradicts prior statements made in 

21 an administrative or judicial process. 

22 CalPERS and V cmon represented in ftling in the administrative process that Malkenhorst is 

23 entitled to and will receive the higher pension. CaJ.PERS and Vernon undertook a prior 

24 administrative process in 2005-6 where CalPERS and Vernon explicitly agreed that Malkenhorst 

25 is entitled to the higher pension. 

26 At all times:- Malkenhorst was entitled to rely on CalPERS and Vernon's representations, and 

27 he did actually rely on those representations in many fundamental and detrimental ways. 

28 CalPERS and Vernon should not be allowed to deny their prior representations. Under 
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Governmflnt Code section 11500 et seq and other authority, including Section 11506(a)(S), 

2 Malkenhorst submits this evidentiary and jurisdictional defense to CaiPERS efforts to reduce his 

3 vested pension benefit. 

4 Malkenhorst involuntarily submits these documents under protest and ~ith a full reservation 

5 of all rights and without waiver of any kind, as they are submitted under CalPERS compulsion 

6 and threat of an immediate reduction in his pension. 

7 Malkenhorst incorporates in full herein all of the concurrently or previously filed Motions, 

8 Memorandum of points and authorities, Notice of Defenses: and other documents on file or 

9 lodged in this matter. 

10 Dated: October 11, 2013 

11 
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17 

18 

19 
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25 
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t EVIDENTIARY AND JURISDICTIONAL CHALLENGE, 

2 

3 
Under Gove Government Code section 11500 et seq and other authority, including 

4 Section 11 506(a)(S) , Mal kenhorst submits this evidentiary and jurisdictional defense: 

5 I. CaiPERS and the Citv of Vernon Are Judicial)y Estopped From Altering The 

6 

7 

8 

Positions Taken in tbe 2005-2006 Administrative Proceedings 

Malkeuhorst asserts that CalPERS and Vernon sb.ould be judicially estopped from 

P.84"227 

9 
challengjng his pension calculation. CalPERS and Vernon both agreed Malkenhorst was entitled 

1 0 to the higher pension in a prior administrative process. 

11 However: in its newly commenced administrative process, CalPERS is now taking a 

12 
position 180 degrees opposite the position CalPERS finally took in its 2005-2006 administrative 

13 

14 
process. 

15 Vernon supponed Malkenhorst in the original 2005·6 administrative proceeding is 

16 judici.ally estopped from changing it position now. 

17 CalPERS and Vernon raised exactly the same issues in its 2005-2006 administrative 

18 
process. CalPERS sought to drastically reduce Malkenhorst's pension based on the same factual 

19 

20 
and legaJ theories as those it is now raising. 

21 CalPERS formally initiated the 2005-6 adrrunistrative process and required a response to 

22 a pre-deprivation letter providing "appeal rights". CaJPERS accepted an Appeal from 

23 Malkenhorst and Vernon. 
24 

25 
After a year of consideration, CalPERS ultimately decided (after accepting evidence and 

26 argument in a year of robust and extensive litigation) that CaiPERS had acted in error and that 

27 Malkenhorst was entitled to his higher pension. 

28 Ca1PERS now seeks to renege on its prior. voluntary findings and take the exact 

s 
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1 
opposition position jt took in 2005-2006, apparently be~ause it is now in CalPERS' politi~al 

2 interest to do so. 

3 

4 

5 

Vernon also seeks to change its position. 

Malkenhorst asserts that CalPERS and Vernon should be judicially estopped from 

changing the position that each took in the 2005-2006 process. 
6 

7 In 2005-6, Vernon joined Malkenhorst in appealing CalPERS' decision. They jointly 

8 secured the services of legal counsel to file the joint appeal and jointly asserted that Malkenhorst 

9 was paid one pay rate for one position. They jointly argued for CaiPERS to reverse its decision. 

10 
Vernon \vas successful in its quest. 

11 

12 
CalPERS ultimately voluntarily accepted the legal and factual arguments and rendered a 

13 final decision in Malkenhorst's favor. 

14 IfVemon seeks to renege on its prior, voluntary assertions and arguments and in any 

15 form support CalPERS' efforts to once again cut Mal kenhorst's pension, whether for political, 

16 

17 

18 

19 

20 

21 

fmancial or othet reasons, Vernon should be judicially estopped from doing so. 

A. The Doctrine of Judicial Estoppel 

Judicial estoppel bas been described as a process which prevents a party from 11asserting 

position in a legal proceeding that is contrary to a position previously taken in the same or some 

22 earlier proceeding. The doctrine serves a clear purpose: to protect the integrity of the judicial 

23 
process." (Jackson v. Los Angeles (1997) 60 Cai.App.171, 181.) 

24 

25 
Other courts have describ~d how the doctrine protects the integrity of the judicial process 

26 by preventing litigants from pJay.ing "fast and loose" with the courts. ((Russell v. Rolfs (9th Cir. 

27 

28 

1990) 893 F.2d 1033, 1037.) 

Vernon and CalPERS are attempting to reverse positions in an administrative p.rocess 

6 
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1 

2 

related to the prior process. 

CalPERS should be judicially estopped even though it itself conducts and oversees the 

3 process. 

4 

5 
CalPERS ''fast and loose'' actions undermine "the integrity of the [quasi]-judicial 

process". 
6 

7 As a public policy, CalPERS' 1.5 million Members and their beneficiaries have the right 

8 to expect they will be treated equitably and fairly in CalPERS' administrative process. Indeed, 

9 the ability to count on such fairness is inherent in the language of the California Constitution 

10 
which dictates that "[a] retirement board's duty to its participants and their beneficiaries shall 

11 
take precedence over any other duty." (California Constitution, Art. XVI, Sec. 17(b).) 

12 

13 Judicial Estoppel should stop CalPERS from playing "fast and loose" with its own 

14 process. Judicial EstoppeJ should stop CalPERS from voluntarily adopting one position in 2005-

15 2006 and then reversing course and taking the exact opposite position nearly a decade later. 

16 

17 
Judicial Estoppel should stop CalPERS nom pervert the quasi-judicial process that it is entrusted 

18 
to promote. 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

B. Elements of Judicial Estopoel 

In accordance with the purpose of judicial estoppel, we conclude that the doctrine 
should apply 'vhen: (1) the same party has taken two positions; (2) the positions 
were taken in judicial or quasi-judicial administrative proceedings; (3) the party 
was successful jn asserting the first position (i.e., the tribunal adopted the position 
or accepted it as true); (4) the two positions are totally inconsistent; and (S) the 
first position was not taken as a result of ignorance, fraud, or mistake. 
(Jackson v. Los Angeles, supra, at 1 83.) 

Against CalPERS, Judicial estoppel should apply because ~ (1) CalPERS has taken 

two positions; (2) the positions were taken in judicial or quasi-judicial administrative 

proceedings; (3) CalPERS was successful in asserting the first position (i.e., CalPERS as the 

7 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

tribunal adopted the position or accepted it as true because it paid the past due pension and 

then continued to pay the pension); (4) CalPERS' position in that matter is totally 

inconsistent with its position in this matter; and (5) CalPERS ftrst position was not taken as 

a result of ignorance, fraud, or mistake. 

(Jackson v. Los Angeles, supra, at 183.) 

Against Vernon, Judicial estoppel should apply because : ( 1) Vernon has taken two 

positions; (2) the positions were taken in judicial or quasi-judicial administrative 

proceedings; (3} Vernon was successful in asserting the first position (i.e., Vernon 

succeeded in CalPERS as the tribunal adopted the position for the higher pension or 

accepted it as true because Vernon caused CalPERS to pay Malkenhorst the past due 

pension and then pay the higher pension to Malkenhorst ); (4) Vernon's position in that 

matter is totally inconsistent with its position in this matter; and (5) Vernon's first position 

was not taken as a result of ignorance, fraud, or mistake. 

(JackJon v. Los Angeles, supra, at 183 .) 

lll. CONCLUSION 

21 CaiPERS and V emon are barred by judicial estoppel from changing their prior 

22 representations made in 1he administrative or judicial process. 

23 Malkenhorst is entitled to a pension calculated on the basis of his highest City 

24 Administrator pay rate, and with a longevity bonus. CalPERS is barred by equitable estoppel and 

25 laches from detennining otherwise. 

26 

27 

28 
Dated: October 11, 2013 By:~ J ceLrensen, 

8 
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Government Code section 20128 7

Government Code, §800 62

GovernmentCode, §20134

Government Code, §20636 61

Government Code, §20636(a)-(h 61

Government Code, §800 64

Jahrv. Casebeer (1999) 70 CaLAppAth 1250 29

State Pension Act 55

Other Authorities

9 Summary (10th), Taxation, §310 16
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I. INTRODUCTION TO JURISDICTION AND AGENCY LIMITATION

CalPERS andthe OAH have no jurisdiction to hear or to decide any fact, testimony, document,

evidence, or legal issue thatinvades the"home rule autonomy" ofthe Charter CityofVernon

("City" or"Vernon"). Respondent Bruce V. Malkenhorst, Sr. does notconsent orsubmit to

CalPERS' jurisdiction in this matter in anyway. Malkenhorst incorporates facts provided in the

concurrent filings, and in related documents, but they are also filed under protest, with a full

reservation ofrights, and no consent to CalPERS'jurisdiction.

1. Involuntary Submission of Challenge and Anneal.

To prevent anunlawful reduction ofMalkenhorst's pension asthreatened by CalPERS,

we present facts, legal argument and information in this document and accompanying

filings underprotest andwith areservation of rights. Compelled, we do not consent by

appearance or waive any rights. Presenting information pursuant to Government Code

section 20128,we do not consent, submit, oracquiesce to CalPERS' jurisdiction or

authority, including to adjudicate thismatter orto reduce Malkenhorst's pension. We

reserve allrights, including to challenge CalPERS' efforts. CalPERS' process, CalPERS'

acts in excessof its jurisdiction, and CalPERS' jurisdiction in allvenues.

CalPERS exceeds itsjurisdiction and the power of the agency to act under its statutory

powers, including:

1) CalPERS ignores the Charter City autonomy and seeks to invade orto

determine the compensation and structure of the governmental offices.

2) CalPERS invades Vernon's Charter City autonomy unconstitutionally.

CalPERS has limited jurisdiction tocalculate Malkenhorsfs pension based only on the

compensation thatVernon paid pursuant to theonlyexisting payschedules.

1
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As an affirmative limitation of itsjurisdiction, an administrative agency may

constitutionally hold hearings, determine facts, apply the law to those facts, and order relief-

including certain typesof monetary relief- as long as such activities are authorized by statute or

legislation and are reasonably necessary toeffectuate the administrative agency's primary,

legitimate regulatory purposes. (Village Trailer Park, Inc. v. Santa Monica RentControl Bd

(2002) 101 Cal. App. 4th 1133, as modified(Sept 24,2002); 2 Cal. Jur. 3d,Administrative Law.

§360.)

CalPERS has no authority orjurisdiction to make determinations of charter cityrights or

tomake determinations that conflict withtheprior decision of charter cities made pursuant to

thoserights.

2. CalPERS Intrudes on Charter City Autonomy On Governance Structure

andCompensation. Using the PERL allegedly applied by contract to replace

Vernon's vestedgovernance structure and compensation decisions. CalPERS

seeksto intervene contrary to Vernon's decisions. CalPERS seeksto unilaterally

determine that Malkenhorst worked numerous "separate" positions, with

"separate" hours ofwork and "separate" salaries' inorder to reduce his pension.

Withoutevidence orauthority, CalPERS argues that the payrate washighsoVemon must

have paid Malkenhorst for takingonadditional andseparate responsibilities, whichasovertime

will not increase his "payrate" for pension purposes. On this basis, CalPERS seeks to disallow

1CalPERS also invades Vernon's autonomy when CalPERS argues that Vernon

failed to provide publicly available pay schedules for these imaginary "separate,t

positions.
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mostofMalkenhorst's compensation that Vernon reportedto CalPERS and reduceMalkenhorst's

pension.2

3. CalPERS' Rejection of Compensation and Office Structure. CalPERS

wrongfully and unlawfullyrejectedthe charter city's decisions made under the

City's reserved charter powers, seven or more years after the fact. Malkenhorst

demandedthat CalPERS utilize the pay rate and office structure determinedand

paid byVernon.3 CalPERS refused.

4. Unknown Criteria: SOI is Indefinite

In this matter, CalPERS seeks to calculateMalkenhorst's pension based on something

other than Vernon's protected decisions onsalary andoffice structure.

CalPERS hasnoexpertise or power to fix or ascertain thechartercityrights(including as

to compensation) eitherexpressly or impliedly conferred. CalPERS is authorized to determine

the amount of an individual's pension basedon information provided by employers. Government

Code, §20134. CalPERS' officials have nodiscretion to withhold a pension orrefuse to pay a

pension. Lockyer v. CCSF, supra, at 1081.

CalPERS cannot hear, muchlessadjudicate, the constitutional issuesincluding the

superiority andautonomy of charter cities' compensation practices. Ineffect, CalPERS says that

it will not even consider those issues. Cal. Const, art. Ill, §3.5; see also Loctyerv. CCSF, supra;

2CalPERS threatens to cutMalkenhorst's "PERSible" final compensation (and
thus his pension) by approximately 80% by limiting him to the salary earned bya
different individual working at a different time in a different job, i.e., the person hiredto
work as "Acting City Clerk" after Malkenhorst's retirement. (3CT:723-731.)

3Vernon's compensation otherwise complies with publicly available pay

schedules, longevity pay, special compensation, etc.
3

MALKENHORSTS MEMORANUM OF POINTS AND AUTHORITIES RE
CHARTER CITY AUTONOMY

Attachment H (B) 
Malkenhorst's Motions 
Page 102 of 226



DCT-11-2013 15:54 From:DRL LLP 3104777090 To:9167953659 P.104'227

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Cal. Const., art. XI, §§4-6; Cal Fed, supra.

CalPERS does notpossess 'broad' orremedial powers. SeeInternational Assn. of

Firefighters Local Union 230 v. City ofSan Jose, supra, at 1214.

5. Effect ofCalPERS1 Lack of Jurisdiction

Administrative action that is not authorized by, or is inconsistent with, actsofthe

legislature is void. (Schneider v. California Coastal Com. (2006) 140Cal.App.4th 1339;

Hamilton v. Gourley (2002) 103 Cal.App.4th 351; KaiserFoundation Health Plan, Inc. v.

Zingale (2002) 99 Cal.App.4th 1018.)

Once Vernon has designated andpaid the full time "base salary" compensation, CalPERS

has the ministerial and mandatory duty to accept thecompensation and to pay a pension

accordingly. While CalPERS candetermine and require Vernon to fund the actuarial value of

Vernon's associated pension liabilities as a consequence ofcontracting with CalPERS, CalPERS

officials haveno discretion to holda hearing to determine orwithholda pension or refuse to pay

a pension based on information received from aCharter City. (Locker v. City andCounty ofSan

Francisco, supra, at 1081.)

Full relief cannot be had in a CalPERS administrativehearing because CalPERS is

unable jurisdictionally to consider the constitutional superiority and autonomy ofCharter cities

compensation practices and it isnot allowed to determine that its own statutes are

unconstitutional or fail to enforce the PERLasunconstitutional. (Cal. Const, art III, §3.5.)

CalPERS exceeds oracts outsideof its authority when it fails to honorVernon's compensation

information and seeksto utilize its own compensation values, definitions or terms,invading the

Charter Cities autonomy on a municipal issue. (See Lockerv. City and CountyofSanFrancisco,

supra; CaL Const, art XI, §§ 4, 5, 6; see also California Fed. Savings &Loan Assn. v. City of
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Los Angples, supra.)

6. No Consent No Waiver* No Estoppel, No Voluntary Appearance

Reserving all other rights, Malkenhorst understands that CalPERS couldinitially consider

the compensation he received from Vernon asCity Administrator for purposes of calculating his

CalPERS pension in the first appeal, though thiswould be limited to ministerially utilizing the

base salary and special compensation designed andreported by Vernon.

CalPERS undertook such a quasi -judicial administrative process in 2005—2006 and

found in favorof continuing Malkenhorst's pension in the higher amount. See Collateral

estoppel, Res Judicata, Issue Preclusion, andClaim Preclusion motions andsupportingpapers

which areconcurrentlyfiled, andincorporated infull herein. However, thatappeal has nowbeen

resolved, CalPERSdoes not have the rightto proceed now as it is barred by collateral estoppel

andotherissues raised here andelsewhere. CalPERS hasno initialor continuingjurisdiction to

invade Vernon's CharterCity autonomy.

Malkenhorst is beingcompelled to appear, including to protect his vested rights to the

higher pension and other rights.

PROCEDURAL HISTORY

1. Procedural Background of Charter City Autonomy Litigation

1. On July 25,2012, Malkenhorst responded to CalPERS' requesttor additional

information by lodging formal jurisdictional challenges and related documents under

Government Code section 20128. .

2. The July 25,2012documents expressly challenged CalPERS' jurisdiction and put

CalPERS on notice that Malkenhorst was filing a Complaint on charter city andother

jurisdictional grounds in Orange County Superior Court.
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3. No administrative processcommenced.

4. OnAugust 3.2012, Malkenhorst filed aComplaintfor Declaratory Relief,

injunctive Relief, andPetition for Writ ofMandate in the Orange County Superior Court

(Malkenhorst v. CalPERS, Case No. 30-2012-00588466). (\CT:\6-67\)

5. On behalfofcharter entities, himselfandthe 100,000 or so employees ofcharter

entities thatcontract with CaJPERS, Malkenhorst soughtto preclude CalPERS from invading the

constitutional rights to determine the compensation of its employees for pension purposes and

the structure of municipal offices.5 (1CT: 16-67.)

6. Malkenhorst asserted the charter entities' and employees' rights (including as third

party beneficiaries) to be free ofCalPERS' invasion of a charter entity's autonomy and decisions

onmunicipal affairs. ((1CT: 16-67.) Vernon wasnamed asa Real Party Ininterest.

7. Malkenhorst pled that (1) charter entitiesretain the autonomousrightsto

designate compensation and office structure for pension purposes; (2)the charter entities'

constitutional rights are not preempted by the PERL statutes; (3) a charter entity doesnot(and

cannot) waive, transfer or delegate its constitutional "home rule" rights by contract (including

pursuant to an implied term oracontract based partly onstatute); (4) CalPERS was required to

ministerially accept and utilize the compensation and other decisions made by a charter entity in

the calculation ofanemployee's pension benefit; (5) awriton behalfofcharter entitiesand

100,000 similarly situated individuals is not subject to the exhaustion of administrative

remedies; and (6) and othertheories, grounds, and reasons. (1CT: 16-67.)

4The CT terms refer to Clerk's transcripts which will be lodgedwith the OAH.

5CalPERS actually conducted aninvestigation ofthese same issues in 1995-1996. and
then conducted a formal administrative review on the same law and facts which led to a final
decision in Malkenhorst's favor in 2005-2006.

6
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8. CalPERS appeared. (2CT:509-527.) The chartered City ofVernon ("Vernon")

wasnamed as Real Party in Interest and appeared. (2CT:506-508.)

9. CalPERS filed a Demurrer arguing that (a) thePERL preempted charter entities'

determination on compensation, pensions, and government structure (and everything elsethat

couldbe involved in a pension calculation), (b) the charter entitiesdelegated these decisions to

CalPERS basedon the CalPERS-charter city contract, (c) Malkenhorst failed to exhaust

administrative remedies, and (d) Malkenhorst was required to exhaust his administrative

remedies even on writ, declaratory relief,andconstitutional issues when as a representative of

100,000 otheremployees. (2CT:558-579.)

10. Vernon's counsel appeared at oral argument on the Demurrer. (Reporter's

Transcript ("RT"). p. 1.)Although the substance ofVernon's positionwas not clear? Vernon's

counsel sided with CalPERS.

11. On October 19,2012, the Hon. Jamoa A. Moberly grantedCalPERS' Demurrer,

ruling that Malkenhorst wasrequired to exhaust hisadministrative remedies. (3CT:663-666.)

No preemption analysis was performed,6

*After Judge Moberly sustained the Demurrer without leave toamend, CalPERS made a
"final'* auditdetermination. (3CT:723-731.) Malkenhorst responded under protest. Malkenhorst
timelyappealed Judge Moberly's ruling to thisCourt.

Subsequent to the filing oftheappeal, CalPERS provided documents under a prior Public
Records Act Request thatshowed that CalPERS had previously heldan administrative process
that considered andaccepted Malkenhorst's and Vernon's compensation andoffice structure
determinations for pension purposes. Uponreceipt ofthis documentary proo£ Malkenhorst filed
aseparate Petition for Writ ofMandate in Los Angeles Superior Court to abate CalPERS' second
administrative process oncollateral estoppel' resjudicata grounds. (Malkenhorst v. CalPERS,
Los Angeles Superior CourtCase No. BS141275.)

CalPERS demurred that(1) the Orange County case provided "concurrent exclusive
jurisdiction"; (2)Vernon wasanindispensable party in theLos Angeles Petition; and (3)
Malkenhorst failedto exhaust his administrative remedies. Even though CalPERS was informed
thatthe Appeal ofJudge Moberly's ruling was already filed (and involved a different primary
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12. Malkenhorst timely filed an appropriate Motionfor Reconsideration asserting

new facts orlaw, including that CalPERS was required to perform asubstantive CalFed

preemption analysis. CalPERS argued that the charter city's autonomy was preempted bythe

PERL orcontract. (3CT.667-684.) Malkenhorst requested leave to amend theComplaint and

Petition to plead and identifythe unconstitutional sections of thePERLstatutes. (3CT:679, lines

6-9; 3CT:710, lines 19-21.)

13. The Motionfor Reconsideration wasaccepted andheard by Judge Moberly on

November 30,2012, andtaken undersubmission. (RT:35~41.)

14. On December 21,2012, undercompulsion at the risk of immediate loss ofthe

continuing pension payment, Malkenhorst filed aJurisdictional Challenge (Exhibit 3).

15. On December 28,2012, Judge Moberly performed a preemption "finding"

without the Cal Fed analysis,denied the Motion for Reconsideration, and granted the Demurrer

without leaveto amend. (3CT:782-783.) CalPERS argues thatpreemption occurred by virtueof

thecharter city contracting with CalPERS to administer pension benefitsunder Marsille, supra.

MarsIlie hadbeen distinguished asno longer authoritative. See infra.

16- On January 23, 2013, Judge Moberly signedand filed aJudgment ofDismissal

right), theLos Angeles trial court accepted all three arguments, sustained thedemurrer, and ruled
that Malkenhorst failed to exhaust his administrative process. The Los Angeles trialcourtdid not
transfer the matter to Orange County, and couldnotdo so asthis case was already on appeal.

Malkenhorst appealed the Los Angeles trial court decision to the Second District Court of
Appeals and filed a Petitionfor Writ ofSupersedeas inDivision Seven. Division Seven denied
the Petition andRequestfor Stay. In DivisionSeven, Malkenhorst then filed a Petition for
Transfer to theFourth District inorder to address the flawed "exclusive concurrent jurisdiction"
ruling, butthe Second District denied the transfer. Thatmatter remains on appeal beforethe
Second District Court ofAppeal, Division 7.

OnSeptember 27,2013, CalPERS initiated a Statement ofIssues inthe second
administrative process. On September 30,2013,Malkenhorst also filed a Petition for Writ of
Supersedeas andRequestfor Staybefore the Second District Division7 on the collateral
estoppel, rejudicata, claimpreclusion, and issue preclusion grounds.
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based on CalPERS' Demurrer. (3CT:786-788.)

17. OnJanuary 25,2013, an appeal was timely filed. (3CT:789-790.)

18. Malkenhorst moved to clarify that Vernon was named as a Real Party In interest

inthe Appeal as well as the Superior Court. The Court formally named Vernon as aReal Party

in Interest on the Appeal.

19. On September 6,2013, Malkenhorsts counsel received a notice from the Officeof

Administrative Hearing ("OAH") that CalPERS sought to schedule ahearing inthe Malkenhorst

matter for March 5 and 6,2014, before the OAH.

20. CalPERS had not filed a "Statement of Issues" or other document that

established jurisdiction in the OAH. Declaration ofJohnMichael Jensen, attached

21. OnSeptember 12,2013, Malkenhorst challenged CalPERS action by"special

appearance" letterto the OAH informing them ofthe appeal.

22. On September 13,2013.CalPERS responded with various allegations and

argument.

23. On September 13,2013,Malkenhorst wrote another letter asa "special

appearance** letter challenging jurisdiction and power.

24. In the week OfSeptember 18,2013,the OAH staff telephoned the parties to

schedule a further teleconference on these issues.

25. On September 20,2013, presiding Judge Formaker of the Los Angeles officeof

the OAH informed counsel for Malkenhorst and for the City ofVernon during a conference call

that some time prior to that date, CalPERS had filed and sent a"draft" Statement ofIssues

pleading (not servedon, provided to orevendisclosed to Malkenhorst) to one ormore ofthe

judges ofthe Los Angeles branch of the OAH.
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26. During the September 20,2013 phone call, Presiding ALJ Formaker clarified that

there were no rights orpower to make aspecial appearance to challenge jurisdiction under the

APA or before the OAH.

27. On September 27,2013.. CalPERS attempted to initiate a new "second"

administrative process in the Office ofAdministrative Hearings (OAH) by filing a statement of

issues.

28. On September 30,2013, Malkenhorst filed arequest for stay andPetition for Writ

of Supersedeas in Fourth District Court of Appeals along with supporting motions and papers.

29. On October 10,2013,the Fourth District Court of Appeal denied the writand

stay.

30. On October 2031, Malkenhorst field A Petition forReview on the charter

city autonomy issues.

II. FACTS

This memorandum incorporates herein in full the Facts ofthe concurrentlyfiledAppeal

1. Introduction to Charter Cities Issues

Charter cities enjoy"autonomous rule overmunicipal affairs pursuant to article XI,

section 5 of the California Constitution, 'subject only to conflicting provisions in the federal and

state Constitutions andto preemptivestate law.'" AssociatedBuilders <ft Contractors, Inc. v. San

Francisco Airports Com. (1999) 21 Cal.4t.h352,363; see Home Gardens Sanitary Dist v. CityoJ

Corona (2002) 96 Cal.App.4th 87,93.

Two core "municipal affairs" reserved for determination by charter cities are (i) the

compensation of municipal employees and (ii) the structure of municipal government (including

10
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the structure ofoffices andjob positions).

Factually. Vernon isaCharter City established under the California Constitution, Art. XI,

§§ 3(a)? 5(a) and (b). (Cal. Const, ArtXI, §5.) Granting and accepting thebroadest grant of

autonomy possible under the Constitution, Vernon's Charter grants the City the "full power and

authority to adopt, make, exercise and enforce all legislation, law, and regulations, and to take all

action in respect tomunicipal affairs, without limitations, which may lawfully be adopted, made,

exercised, taken or enforced under the Constitution of theState of California, subject only to

such limitations asmay be provided by thisCharter.rt (Vernon CityCharter, CH: 2.1, General

Powers.) Vernonaccepted all of the power and authority provided by the State Constitution's

grant ofplenary authority to Charter Cities, including to determine their employees'

compensation andhow to structure theirinternal governance andoffices.

2. Vernon's Charter City Powers

Vernon's Charter broadly authorizes it to makeand enforce allordinances and regulations

inrespect to municipal affairs exceptas provided in the charter, generally has complete power

overmunicipal affairs, otherwise lawfully exercised, subject onlyto clear and explicit limitations

and restrictions contained in the charter. (City ofGlendale v. Trondsen (1957) 48Cal.2d 93;

Ruane v. CityofSan Diego (1968) 267 Cal.App.2d 548; CityofSanta Monica v. Grubb (1966)

245 Cal.App.2d 718.)Under the home-rule doctrine, Vernon's has full powerto regulate

municipal affairs, and ordinances governing municipal affairssupersede general laws insofaras

thelatter conflict with the ordinance, unless thestate has preempted the field.

The enumeration of specified powers in Vernon's charterdoes not result in the exclusion

orlimitation ofpowers nototherwise specified. (Domar Electric, Inc. v. CityofLos Angeles,

11
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supra; Social Services Union v. City and County ofSan Francisco (1991) 234 Cal.App.3d 1093.)

Any such power not expressly forbidden may beexercised byVernon, and any limitations onits

exercise are thoseonlythathave been specified in the charter.

Unless the charter expressly prohibits Vernon from exercising its authority inamanner

nototherwise limited by state or federal law, thecityretains that authority. (Social Services

Union v. CityandCounty ofSan Francisco, supra.)

Therefore, it isnot necessary toenumerate specifically inVernon's charter all the powers

relating tomunicipal affairs, inorder toremove the city as to those matters from the operation of

the general laws. (Bishop v. CityofSan Jose (1969) 1 Cal.3d 56)

It is sufficient that Vernon has availed itselfoftheofferextended to it by theCalifornia

Constitution and incorporated in itscharter an acceptance of the privilege tendered. (City of

Pasadena v. Charleville (1932) 215 Cal. 384, overruled in part onother grounds by Purdy and

Fitzpatrick v. State (1969) 71 Cal.2d 566.) Vemon availed itselfofall powers and rights

available.

Vernon's charter provisions are construed in favor of the exerciseofthe powerover

municipal affairs and against theexistence of any limitation orrestriction on that power that is

not expressly stated inthecharter. (Domar Electric, Inc. v. City ofLos Angeles, supra; City of

Santa Monica v. Grubb, supra.) Thus, restrictions onVernon's chartered city powermay not be

implied. (Domar Electric, Inc. v. CityofLosAngeles, supra; CityofGrass Valley v. Walkinshaw,

supra; Social Services Union v. CityandCounty ofSan Francisco, supra.) Restrictions on

Vernon's power mustbeexpressly stated inthecharter. (City ofGrass Valley v. Walkinshaw,

supra; City and County ofSan Francisco v. Callanan (1985) 169 Cal.App.3d 643.)

12

MALKENHORSTS MEMORANUM OF POINTS AND AUTHORITIES RE
CHARTER CITY AUTONOMY

Attachment H (B) 
Malkenhorst's Motions 
Page 111 of 226



OCT-11-2013 15:57 From'.DRL LLP 3104777090 To:9167953659 P.113'227

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

3. Citv ofVernon's Practice and Interpretation of Charter

Vernon's city council's interpretation of its charter provision is entitledto great deference,

especially because therehasbeena consistent administrative construction ofthe provisions

relating to the city administrator, compensation, and job duties, etc. overmany years. Since the

words ofVernon's charterareclear, a court may not add to them or alterthem to accomplish a

purpose that does not appear on the face of the charter or from Us legislative history. A court is

required to accord Vernon's charter provisions reasonably, andto construe it in favor ofVernon's

City Council's exerciseofpowerovermunicipal affairs andagainst the existenceofany

limitation orrestriction that is not expressly statedin the charter. (City ofLosAngeles v. Superior

Court (1995) 40 Cal.App.4th 593, asmodified on denial ofreh'g, Nov. 22,1995.)

The rule that Vernon as a chartered city is subject to general laws on municipal affairs as

to all subjects asto which its charter is silent isno longer applicable. (Bellus v. City ofEureka

(1968) 69Cal.2d 336.) Vernon asa charter cityis independent of the general lawexcept as the

charter itselfmay make it subjectto the general law. (City ofGlendale v. Trondsen (1957) 48

Cal.2d 93.) However, Vernon's charter properly did include anyandallmatters withinthe sphere

ofmunicipal affairs. (ExparteJackson (1904) 143 Cal. 564.)

4. Charter Citv Autonomy in California Constitution

The California Constitution allows cities to insulate themselves from statewide

preemption and regulation of local matters by adopting charters. The constitutional provision

wasdesigned to emancipate municipal governments from the authority andcontrol once

exercised overthem by the Legislature. This is apparent from the fact thata charter, when

enacted, cannot be amended by the Legislature. The Legislature cannot abridge the constitutional

powerconferred on a city or a city and county that fulfills the requirements ofthe constitution.

13
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(People exrel. Johnson Atty. Gen. v. Bagley (1890) 85 Cal. 343.)

California cities may adopt charters that enable them to make and enforce all legislation

regarding "municipal affairs." This gives them greater autonomy because powers granted in their

charters mustsupersede all inconsistent state laws in that area, (City ofRoseville v. Tulley (1942)

55Cal. App. 2d 601,605 [chartered cities more autonomous than general law citiesor chartered

counties by virtue oftheirsuperseding power overmunicipal affairs], review denied, Jan. 14,

1943.) In other words, once a city is chartered, if the lawsofa chartered city do not address a

particular municipal affair, it does not necessarily follow that State law on that issuecontrols.

5. Constitution Vests Power in Charter Citv

City charters adopted pursuant to theCaHfornia Constitution supersede, withrespect to

municipal affairs, allinconsistent laws. (Cal. Const., Art. XI, § 5, subd. (a).) Under thistheory of

"municipal homerule," municipalities havesupreme authority in the fieldof"municipal affairs,"

i.e., matters of internal or local concern, free from interference by the Legislature. (See

Butterworth v. 2?oy<i(1938) 12Cal.2d 140,146;Bishop v. SanJose (1969) J Cal.3d56,61;

Sonoma County Organization ofPublic Employees v. Sonoma (1979) 23 Cal.3d 296, 314; Fresno

v. Pinedaie County WaterDist (1986) 184 Cal.App.3d 840, 844-845 citing the text; Johnson v.

Bradley (1992) 4 C.4th 389,397.)

The charter is the "constitution" of amunicipality; and ordinances, whether adopted by

thecity council orby the initiative process, are invalid to the extent that they conflict with

governing charter provisions. (Brown v. Berkeley (1916) 57CA.3d 223,231,129 C.R. 1) Under

the California Constitution, a charter city may make and enforce all ordinances and regulations

in respect to municipal affairs, subject onlyto restrictions and limitations provided in the charter.

(Cal. Const, Art. XI, § 5, subd. (a),)

14
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The Constitution's specific enumeration of allowable provisions covers only a small part

of thepowersthat may be set forth in a charter. The fact that a matter is not included in the

enumeration does not mean that the city hasno power to deal with it This is true because the

charter is merely a limitation onthepowers ofa city, and not a grant ofpowers. (Los Angeles

City School Dist ofLosAngeles County v. Longden (1905) 148 Cal. 380; Adams v. Wolff(194Z)

84Cal.App.2d435.)

"[T]he charteroperatesnot as a grantof power,but as an instrument of limitation and

restriction on the exercise ofpowerover all municipal affairswhich the city is assumed to

possess; andtheenumeration of powers does notconstitute an exclusion or limitation." (Domar

Electric, Inc. v. City ofLos Angeles (1994) 9 CaUth 170, quoting Grass Valley v. Walkinshaw

(1949) 34 Cal.2d 595; 9 Summary (1 Oth), Taxation, §310.) Unless there are clearlimitations and

restrictions in the charter, whichmay notbe implied, the city has all powers overmunicipal

affairs, including the awarding of public contracts. Themere failure of the City's charter to

expressly grant thepower does notdeny thecity thepower to act. (Domar Electric, Inc. v. City oj

LosAngeles, supra.)

Forexample a CharterCity is granted plenary authority to providein the charter the

method and mannerin whichmunicipal officers and employees may be compensated, appointed,

as well as the methodofappointment, qualifications, tenureofoffice, and removalof it

municipal employees. (Cal. Const., Art. XT, § 5, subd (a)-(b).)

Of necessity, the charters of the various cities throughout the state differ in detail, in order

to conform to the varying needs of the different localities. (Stern v. Council ofCity ofBerkeley

(1914)25Cal.App.685.)

6. Extent of Power Granted Bv Charter OfVernon: Charter Issues

15
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Although it is unclear, CalPERS seems to believethat Vernon only sought power of

particular municipal affairs by specific declaration in the charter controlling that particular

municipal subject matter. (Murphy v. Cityof Piedmont (1936) 17CaI.App.2d 569.) But there is

no doubtaboutVernon's control over allmunicipalaffairs, includingthose which the city hasnot

attempted to legislate. Vemon removed allmunicipal affairs from the control of the legislature,

even without any additional legislative enactment by the city covering them. In addition, it

sought control over specificmunicipal affairs, (Murphy v. CityofPiedmont, supra.)

7, No General Incorporation of Reference to Statute

A reference to specific parts ofa statute, in a charter, hasthe effect of making the specific

parts ofa statute alsoa partofthe charter. (Ransome-Crummey Co. v. Bennett (1918) 177Cal.

560.) However, the incorporation is narrowlyconstruedand limited to the actual terms

referenced. For example, a charter provision requiring municipal officers to discharge all duties

imposed on them by general lawdoesnot incorporate intothe charter the provisions of the

general lawsin anyother respect (Mullins v. Henderson (1946) 75 Cal.App.2d 117.) Charter

citiesthatpossess complete power overmunicipal affairs may adopt part ofthe general lawin an

ordinance governing a municipal affair without, by sodoing, being bound by allprovisions of

that general law. (Bellus v. CityofEureka, supra.)

8. Municipal Affairs

The extentofachartered city's autonomy turns onthemeaning of"municipal affairs."

The State Constitution includes anon-exclusive list: (1) themakeup, regulation, and

management of city police forces; (2) "subgovemment" in all or part ofacity; (3) conduct ofcity

elections; (4) the manner and methodin whicha city elects, appoints, pays orremoves its

municipal officers; and (5) the qualifications, methods of appointment, tenure, removal and

16
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numberofdeputies, clerks andothercity employees. Otherwise, the definition is not fixed or

exact.

California courts, notthe Legislature, define municipal affairs case by case, by looking at

their dialectical opposite, "statewide concerns.'' If the subject of astate law fails to qualify as one

of statewide concern, by default a chartered city's conflicting ordinance on the same subject is a

municipal affair.

Generally, the term "municipal affairs" has referenceto the internal business affairsof a

city. (City of Walnut Creek v. Silveira (1957) 47 Cal.2d 804.)

The election ofmunicipal officers, and the hiring and compensation ofmunicipal

employees generally are matters pertaining tomunicipal affairs. (Scheafer v. Herman (1916) 172

Cal. 338; Department of Water and Power ofCity ofLos Angeles v. Inyo Chemical Co. (1940) 16

Cal.2d 744.) Pensions of municipal officers oremployers and questions arising inconnection

withtheir retirement are municipal affairs. (Murphy v. City ofPiedmont, supra; Heard v. Board

ofAdministration ofAllCity Employees'Retirement System ofCityofLosAngeles (1940) 39

Cal.App.2d685.)

Theefficiency of municipal employees isa municipal affair. (Butterworth v. #oyrf (1938)

12 Cal.2d 140.)

9. Introduction to Factual Issues ofCharter City

In 1978, Vernon determined that "the administrative affairs ofthe Municipal Government

of the City would behandled more expeditiously, efficiently, and satisfactorily through an

office, who acting on behalfofthe Council, wouldattend to suchadministrative affairs, to

correlate and coordinate various municipal activities, compile data, prepare reports relating to

17
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the affairs of the City government, and to generally act as the agent ofthe Council indischarge

of administrative duties." (Ord 883, Vernon City Code, Sec. 2.7).

Vernon's Charterprovidesbroad powers to the City Administrator. Vernon's Charter

provides that"[t]he city council shall appoint, by majority vote,a city administrator whoshall

be the chiefadministrative office ofthe City ofVernon. The city administrator shall serveat the

pleasure ofthe council except as mayotherwise be provided by written contract; provided

however, that the city administrator shall not be removed from office except as provide by this

Charter." {Vernon City Charter, CH: 6.1, Appointment) "Compensation for the city

administrator shall be set by the city council." (Vernon City Charter, CH: 6.3. Compensation.)

"The city administrator shall receive such compensation andexpense allowancesas the council

shall, from time to time, determine, and such compensation and expensesshall be a proper

charge against such funds ofthe city asthe council shall designate." (Vernon CityCode, Sec.

2.7.2, Compensation andExpenses; seealso Ord. No. 883, Section 4.)

"Thecity administrator shall beresponsible to the city council for the proper andefficient

management of allthe affairs ofthe city and thosespecific duties assigned to the city

administrator by this charter or by the city council. The specific duties of the city administrator

maybe specified by ordinance, resolution, or order ofthe city council. (Vernon CityCharter,

CH: 6.4> Duties.)

"The city administrator shall be the administrative head ofthe government of the city,

underthe directionandcontrol of the council. He shallbe responsible for the efficient

administration ofall of theaffairs ofthe citythat are under his control. In addition to hisgeneral

powers as administrative head, and not as a limitation thereon, he shallhave the following

powersand duties: (a) Generalsupervision. To execute on behalfofthe council its

18
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administrative supervision and control of such affairs of thecity as may be placed in his charge,

orwhich are not otherwise provided for by the council, and to exercise control overand to

supervise in general all departments and division ofthecity government and all appointive

offices and employees thereof." (Vernon City Code, Sec 2.8, Powers and Duties.)

In Section 6.7 ofVernon's CityCharter, theCity Council is empowered to appoint the

CityAdministrator to any other duties. "The citycouncil mayappoint the city administrator to

anyotheroffice in the city anddirect the city administrator to carry out the duties ofthat office

oranyotherposition ofemployment with thecity in addition to his or herduties ascity

administrator." (Vernon City Charter, CH: 6. ?, Other Positions.) "The city administrator is

hereby appointed to serve asthe cityclerk and shall have thepowers and duties provided for in

the government code of the State of California." (Vernon City Code, Sec 2.7.3, City Clerk; see

also Ord No. 883, section 4, Ord. No. 1035, Section 4.)

Since becoming a Charter City, Vernon structured its charter city governmentpursuant to

its constitutional right to determine the office,positions, duties, andsubgovemment structure.

Vemon structured the office ofCity Administrator to be responsible for various duties and

responsibilities. Over the years, Vernon's CityCouncil changed the duties and responsibilities of

various positions, increasing them ordecreasing them, at its discretion. Vernon utilizeddifferent

words, titlesandduties in various full timejobs.

Vernon hired Bruce Malkenhorst to beCity Administrator. Vernondetermined the salary,

payrate, and compensation to pay itsemployees, including Malkenhorst, pursuant to its

constitutional autonomy to compensate municipal employees. Vernon compensated Malkenhorst

onlyin theposition asCity Administrator. The amount of compensation thatVernon determined

andpaidMalkenhorst as City Administratoris a municipal issue. Vernon's salary resolutions

19
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specifically state that no additional compensation will be paid for the performance of

responsibilities outside thoseofCity Administrator.

in. FACTUAL BACKGROUND OF VERNON. MALKENHORST, CALPERS

1. City ofVemon Contracts with CalPERS. Vemon has contracted with CalPERS

for pensionbenefits sinceabout 1948. (2CT:535-536.)

2. Vernon Becomes a Charter Cttv Vernon becamea charter city in 1988.

(1CT:38.) Accepting thebroadest grant ofautonomy possible underthe Constitution,

Vernon's City Charter grants Vernon the "full powerandauthority to adopt, make,

exercise and enforce all legislation, laws, and regulations, andto takeall action in respect

to municipal affairs, without limitation, which maylawfully be adopted, made, exercised,

taken orenforced under theConstitution ofthe State of California, subject onlyto such

limitations as may be provided by this Charter." (Vernon City Charter. CH:2.1, General

Powers.) (1CT:42) Vernon accepted and acted uponits plenary authority to determine

"municipal affairs", including its employees' compensation andhow to structure its

internal governance andoffices. (Ibid.)

Vernon's charter explicitly reserved to its city councilthe mandatory obligation and right

to determine the compensation ofcity employees,including the City Administrator. (Vernon City

Charter, CH.6.3, Compensation.) (1CT:56.)

Vernon's charter has no express pensionprovisions and does not incorporate state

pension law.

3. Reservation of Right to Structure Subgoveramental Offices in Charter City.

On August 1,1978. theVemon City Council passed Ordinance No. 883. replacing

its Administrative Officerwith a "City Administrator". (1CT:71, lines 6-19.)The

20
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CityCouncil then appointed Malkenhorst to the position. He continuously held

the position ofCity Administrator untilhe retired on June 30,2005. (1CT:71,

lines 20-22.)

4. Charter Citv Designation of Government Structure and Compensation; The

Citv Administrator Position Was A Single Job, With a Single Salary.

Vernon's City Charter charges theCity Administrator with broad duties and

responsibilities, including all of the tasks for whichMalkenhorst received

compensation from Vemon, including for CalPERS' purposes. (Vernon City

Charter, CH:6.4, Duties.)(1CT:56.)

Vernon Ordinance No. 883 provided that"theadministrative affairs ofthe Municipal

Government of the City would be handledmore expeditiously, efficiently, and satisfactorily

through an officer (City Administrator], who acting on behalfofthe Council, would attend to

suchadministrative affairs, to correlate andcoordinate various municipal activities, compile data,

prepare reports relating to the affairs of theCitygovernment, and to generally actastheagent of

the Council in discharge of administrative duties." (Ord 883; Vemon CityCode7, Sec. 2.7)}

"The city administrator shallbe... responsible for the efficient administration of all of

the affairs ofthe city ... [and] shall have the following [additional] powers and duties: (a)

General supervision. To execute on behalfof the council its administrative supervision and

7Vernon's current City Code is available on lineat:
http://www.amlegal.com/nxt/^ateway.dlUCaHfornia/vernonj:a/thecodeofthe
ia.

8"The city administrator shall be responsible tothe city council for theproper and
efficient management of alltheaffairs ofthecity and those specific duties assigned to the city
administrator by this charteror by the city council.The specific duties ofthe city administrator
may be specified by ordinance, resolution, ororder ofthe city council." (Vernon City Charter,
CH.6.4, Duties.) (1CT:56.)

21
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control of such affairs of the city as may be placed in his charge, or which are not otherwise 

2 provided for by the council, and to exercise control over and to supervise in general all 

3 departments and divisions of the city government and all appointive offices and employees 

4 
thereof." (Vernon City Code, Sec 2.8, Powers and Duties.) [Now at Vernon City Code, Sec. 2.6-

5 
6.] 

6 

7 The charter provides that "The city council may appoint the city administrator to any 

8 other office in the city and direct the city administrator to carry out the: duties of that office or 

9 any other position of employment with the city in addition to his or her duties as city 

10 
administrator." (Vernon City Charter, CH·6.7, Other Positions.) (1CT:57.) "The city 

11 
administrator is hereby appointed to serve as the city clerk and shal 1 have the powers and duties 

12 

13 provided for in the government code of the State of California." (Vernon Cily Code, Sec 2. 7.3, 

14 City Clerk; see also Ord. No. 883, section 4.) 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Periodically over time, the City Council increased the job responsibilities of the City 

Administrator. 

5. Compensation Uoder Vernon Charter. Vernon's charter mandated that the City 

Council shall set the compensation of the City Administrator. 

"Compensation for the city administrator shall be set by the city council." (Vernon City 

Charter, CH:6.3, Compensation.) (1CT:S6.) 

Under its ordinances, the City assumed the obligation and responsibility to pay for the 

24 compensation and to fund the pension. The Code provided that "The city administrator shall 

25 receive such compensation and expense allowances as the council shall~ from time to time, 

26 determine, and such compensation and expenses shall be a proper charge against such funds of 

27 
the city as the council shall designate." (Vernon City Code, Sec. 2.7.1, Compensation and 

28 

22 
MALKENHORST'S MEMORANUM OF POINTS AND AUTHORITIES RE 

CHARTER CITY AC"TONOMY 

Attachment H (B) 
Malkenhorst's Motions 
Page 121 of 226



OCT-11-2013 16:00 From:DRL LLP 31121477709121 To:9167953659 P.123/227 

Expenses; see also Ord 1Vo. 883, Section 4.) 

2 Vernon's city cotmcil regularly enacted salary resolutions, paid Malkenhorst pursuant to 

3 its charter powers, and made dccision5 on Malkenhorst's compensation and deferred 

4 compensation pursuant to this reserved power. (1CT:70-2CT:501.) 

5 

6 
PW'Suant to its charter, the City Council established a single "payrate" and compensation 

7 
amount that it paid 1he City Administrator for perfonning all duties that the City Council 

8 assigned to that single: position. (Vernon City Charter, CH:6.4, Duties.) (1 CT:56.) Malkenhorst 

9 received no additional salary for any of his duties and responsibilities outside of the salary he 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

received as City Administrator. (1CT:72, lines 12-17.) 

6. Pursuant to Charter. City Council Established Deferred Compensation 

Rights, Pension Rights, and 1\-lalkenhogt's Salary As It Enacted Pay 

Schedules, Mjnutes, Resolutions. Exercising its reserved charter authority, 

Vernon's city council set, contracted for, and documented the compensation, 

single salary and the pension that it agreed and promised to pay Malkenhorst a5 

City Administrator. (1CT:70-2CT:501.) Vernon's city council established the 

deferred compensation and pension rights ofMalkenhorst on pay schedules and i 

Resolutions and Minutes of public City Council meetings: (ibid.) as well as 

contracts, agreements~ and contract amendments. The City reported the pay rate 

and compensation to CalPERS, and paid contributions based on the reported 

payrate. 

Factual]y, for about 3? years, Malk.enhorst received the compensation that the City 

26 designated. The City periodically reported the compensation to CalPERS. The City paid pension 

27 
contributions on or resulting from the designated compensation (ineluding as a percentage of the 

28 

23 
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compensation). The City periodically transferred the pension contributions in trust to CalPERS. 

2 CalPERS accepted Vernon's decision regarding compensation to the employee, including 

3 accepting contributions based as a percentage of the actual compensation paid. For seven years 

4 after the employee's retirement, CalPERS accepted the compensation decisions that Vernon 
5 

made and paid a pension in the correct amount to Malkenho:rst. 
6 

7 

8 

9 

10 

11 

12 

7. Vernon Contraeted with CaiPERS to Administer Pension Benefits. Starting in 

1948, and amended through at least 1990 (after Vern on became a charter city in 

1988), Vernon contracted with CalPERS to facilitate the administration of its 

employees' pcn:sion benefits. 

There is no express or implied preemption of the charter city's rights in the contract, or 

l3 under the PERL. The contract does not bind or limit the charter city's power to designate 

14 compensation, office structure and pensions under the charter or the Constitution. The contract 

lS does not expressly or impliedly delegate or transfer the charter city's rights or subject the City to 

16 

17 

18 

19 

the provisions of the PERL. 

For example, the language of the 1948 CalPERS-Vemon contract reads: 
"11. Public Agency shall contribute to said Retirement System as follows: ... 

b. 10.477 per cent oftotal salaries paid by Public Agency each month to its employees 
20 who are members of said Retirement System, .... " (2CT:S36.) 

21 

22 The contract explicitly contemplated that Vernon retained authority to set the salaries. 

23 Under the contract, Vernon's uncontested responsibility and obligation was to pay appropriate 

24 
contributions as a percentage of the designated salaries in order to fund pensions in an amount 

25 
corresponding to the salary. 

26 

27 

28 

The contract language adopted in 1990 reads: 

Public Agency shall participate in the Public Employees Retirement System from 

24 
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l 

2 

3 

4 

5 

6 

and after November 1, 1948, making its employees as hereinafter provided, 
members of said System subject to all provisions of the Public Employees' 
Retirement Law except such as apply only on selection of a contracling agency 
and are not provid~Zdfor herein [italics added] and to all amendments of said Law 
hereafter enacted except those, which by express provisions thereoft apply only 
on the election of a contracting agency. (2CT:537.) 

At most, the language of the 1990 contract subjects only the employees to the provisions 

7 of the PERL. Applying the PERL to the employee-member does not limit the employer. 

8 Secondly, the contract only applies selected sections of the PERL to the employees. The 

9 language shows that neither V emon nor CaiPERS intended to incorporate all of the PERL 

10 

11 

12 

13 

statutes in the contract. 

Thirdly, by allowing employers to select which PERL statutes apply to their employees, 

it is clear that the Legislature did not intend to preempt local decision-making on pensions 

14 (especially for charter cities). 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

8. Vemon• s Pension Contributions Were Super-Funded, Actuarially Based on 

Higher Pension. CaiPERS previously calculated that the pension assets of the 

City of Vernon were super-funded (with more than sufficient assets [105%] on 

deposit "'ith CalPERS) to fund future pension obligations, including the higher 

pension amount, as of the date of Malkenhorst's retirement in 2006. 

Vernon previously supported Malkenhorst rights against CalPERS intrusion and revision, 

in an administrative process. See footnote 5 above. 

IV. LAW AND ARGUME:U 

26 Exceeding its jurisdiction, CalPERS is attempting to (i) unilaterally and retroactively 

27 

28 
revise and reduce the compensation and pension of a charter city employee below that already 

25 
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1 
designated by the charter city council pursuant to its mandatory reserved charter powers, (ii) 

2 unilaterally and retroactively revise and restructure a charter entity's local offices that were 

3 

4 

5 

6 

established under charter, and (iii) unilaterally and retroactively divide a sing]e position's duties 

into separate positions contrary to the charter city's determination. 

Exceeding its jurisdiction~ CalPERS argues or assumes that ( 1) the PERL preempts 

7 directly "conflicting" decisions on compensation:- government structure and pension made by the 

8 charter city; (2) charter cities can waive, transfer, abdicate, or delegate their constitutional: 

9 charter, and reserved duties to designate compensation, deferred compensation, and government 

10 
structure, including delegation of mandatoxy duties to determine compensation; (3) transfer, 

11 
waiver or delegation occurs by con1ract with an implied tenn not explicit in statute and/or not 

12 

13 explicit in the contract; (4) a representative action or "'Tit on behalf of 100,000 individuals is 

14 subject to the exhaustion of administrative remedies; (5) a preemption analysis was not required; 

lS and (6) CalPERS can reduee the vested pension of charter employees after their retirement, 

16 

17 

18 

19 

20 

21 

22 

23 

based on its own authority. 

1. Charter Cities "Home Rule" Autonomy Provisions in California 

Constitution. 

Constitutional Reservation of Autonomy to Charter Cities. Article XI, sections 5(a) and 

(b) of the California Constitution represents an affmnative grant "of'all powers appropriate for a 

municipality to possess ... ' and [includes] the important corollary that 'so far as 11municipal 

24 affairs" are concerned,' charter cities are 'supreme and beyond the reach of legislative enactment.' 

25 "State Bldg. and Consl. Trades Council of Cal., AFL-C/0 v. City of Vista (2012) 54 Cal.4th 547, 

26 556 ("City of Vista"), quoting California Fed. Savings & Loan Ass'n v. City of Los Angeles 

27 

28 
(1991) 54 Cal.3d 1, 12 ('•Cal Fed"). Under "home rule," municipalities are free from interference 

26 
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by the Legislature (by statute or agency jurisdiction) on matters of internal or local concern. 

2 Bishcm v. City of San Jose <1969) I Ca1.3d 56, 61. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

l. Constitutional Interpretation. 

Unlike the federal Constitution, which is a grant of power to Congress, the 
California Constitution is a limitation or restriction on the powers of the 
Legislature. [Citations.] ... 

In other words, •we do not look to the Constitution to determine \1\l·hether the 
legislature is authorized to do an act, but only to see if it is prohibited.' [Citation.] 

County of Riverside v. Superior Court (2003) 30 Cal.4th 278, 284-285 c•county 
of Riverside"). 

3. Language of California Constitution, art. XI, §5. 

Sec. 5. (a) It shall be competent in any city charter to provide that the city 
governed thereunder may make and enforce all ordinances and regulations in 
respect to municipal affairs, subject only to restrictions and limitations provided 
in their several charters and in respect to other matters they shaJl be subject to 
general laws. City charters adopted pursuant to this Constitution shall supersede 
any existing charter, and with respect to municipal affairs shall supersede all laws 
inconsistent therewith. 

(b) It shall be competent in all city charters to provide, in addition to those 
provisio~ allowable by this Constitution, and by the laws of the State for: ... (2) 
subgovemment in all or part of a city ... and (4) plenary authority is hereby 
granted, subject only to the restrictions of this article, to provide therein or by 
amendment thereto, the manner in which, the method by which, the times at 
which, and the terms for which the several municipal officers and employees 
whose compensation is paid by the city shall be elected or appointe~ and for their 
removal, and for their compensation, and for the number of deputies, clerks and 
other employees that each shall have, and for the compensation, method of 
appointment~ qualifications, tenure of office and removal of such deputies7 clerks 
and other employees. 

Cal. Canst., art. XI, §5. 

4. Pumose and Meaning of Charter Cities• Reservation of Powers. 

27 
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The charter city9 provision: 

"enable[s] municipalities to conduct their own business and control their own 
affairs to the fullest possible extent in their own way. 11 was enacted upon the 
principle that the municipality itself knew better what it wanted and needed than 
the state at large, and to give that municipality the exclusive privilege and right to 
enact direct legislation which would carry out and satisfy il.s wants and needs .... 
This amendment, then, was intended to give municipalities the sole right to 
regulate, control, and govern their internal conduct independent of general 
}a\vs .... " (ld, at p. 387, 58 P. 923 (per Garoutte, J,) 

P.128~"227 

8 Johnson v. Bradley (1992) 4 Cal.4th 389, 395 (italics in original). 

9 

10 

11 

12 

13 

14 

15 

The p·w-posc:: of adopting a city charter is to move control over "municipal affairs" 
from the state legislature to the local government. When a city adopts a charter, 
state statutes are generally displaced as to "municipal affairs" covered by the 
charter. Such "municipal affairs" are then "unaffected by general laws on the 
same subject matters." (City ofSanta Monica v. Grubb (1966) 245 Cal.App.2d 
718,724,54 Cal.Rptr. 210: quoting City of Roseville v. Terry (1958) 158 
Cal.App.2d 75, 76, 322 P .2d 44; cf. Cal. Const, art. 11, §5. 

16 First Street Plaza Partners v. City of Los Angeles (1998) 65 Cal.App.4th 650, 

17 660. 

18 

19 

20 

21 

22 

23 

S. Rights Reserved to Charter Cities. 

Article XI, section S(a) of the Constitution sets out the general principle of local self-

governance. Subdivision (b) sets out a nonexclusive list of four "core" categories that are, by 

definition, "municipal a:ffairst•, including the .,subgovernment in all or part of a city"; and the 

24 
compensation of "municipal officers". It provides, "( 4) plenary authority is hereby granted! 

25 subject only to the restrictions of this article, to provide [in aJI city charters for] the manner in 

26 

27 

28 
9for charter counties, ''Article XI, section l(b) was ... approved by voters in November 

1970, to .. restore home rule, and place the responsibility for setting local salaries where it 
belongs [in the charter counties]. Jahr v. Casebeer (1999) 70 Cal.App.4th 1250, 1255-56. 

28 
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which, the method by which, the times at which, and the terms of" compensation for municipal 

2 officers. See Johnson v. B1'adley, supra, at 397-98. 

3 

4 

s 
6 

7 

8 

9 

10 

II 

Similarly, in Sonoma County Organization of Public Employees v. County of 
Sonom~ supra, 23 Ca1.3d at page 317: 152 Cal.Rptr. 903, 591 P.2d 1, we cited 
sectionS's reference to compensation of employees to conclude that determining 
the wages of employees of charter cities and counties is a matter of local rather 
than statewide concern. 

(lbid.) 

6. Vernon's Charter. 

Vernon's charter accepts the full powers granted to a charter city. (1 CT:38-67.) 

In construing a charter, the objective is to determine legislative intent, and the prime 

12 determinant is the plain meaning of the language of the charter. ''Where the words of the 

13 
charter are clear, we may not add to or alter them to accomplish a purpose that does not 

14 
appear on the face of the charter or from its legislative history." (Domar Electric, supra, 

15 

16 9 Ca1.4th 161, 172,36 Cal.Rptr.2d 521, 885 P.2d 934.) 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Firs/ Street Plaza Parlners, supra, at 663. 

(T]he Supreme Court has recently stated that ''it is well settled that a charter city 
may not act in conflict with its charter ... (a]ny aot that is violative of or not in 
compliance with the charter is void." (Domar, supra, at 171, 36 Cal.Rptr.2d 521, 
88S P.2d 934). 

Jd., at 669. 

7. Charter Citt Reserved Right To Detennine Compensation of Municipal 

Employees. 

Right to Determine Compensation. Article XI: Section 5 (a)-(b), of the California 

29 
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l 
Constitution expressly gives charter cities authority to determine their employees' 

2 compensation.1 0 "[T]he determination of the wages paid to employees of charter cities as well as 

3 charter counties is a matter of local rather than statewide concern." County of Riverside, supra, at 

4 288, quoting Sonoma County Organization of Public Employ2es v. County of Sonoma (1979) 23 

s 
Cal.3d 296, 317 ("Sonoma County"). 11 

6 

7 
Vernon's charter is fairly typical of the compensation provisions in many city charters. ln 

g Charter Section 6.3 and related sections, Vernon's City Council is required to set the 

9 compensation of the City Administrator. 12 (1CT:54-56.) 

10 

11 
The compensation, pension amount, and the deferred compensation were set by the City 

CoWlcil in its pay schedules and various enactments. (1CT:70-2CT:501.) Vernon and 
12 

13 Malkenhorst agreed and contemplated that Vernon would detennine and pay a pension based on 

14 the highest compensation paid. 

15 Pension provisions of a city charter or ordinance form an integral part of the employment 

16 
contract Kern v. City of Long Beach (1947) 29 Cal.2d 848, 852; Dryden v. Board of Pension 

17 

18 
Com'rs. (1936) 6 Cal.2d 575, 579. Pensions relate to compensation and are municipal affairs 

19 

'0 Although the language does not expressly limit the po,ver of the Legislature, it does so 
by "necessary implication". Methodist Hosp. of Sacramento v. Saylor (1971) 5 Cal.3d 685, 691. 
An express grant of authority to the charter entity necessarily implies the Legislature does not 

22 have that authority. 

20 

21 

23 
11 For charter counties (which have less autonomy or power), Article Xl, Section 1, 

subdivision (b) provides: " 'The governing body [of each county] shall provide for the number, 
compensationl' tenure, and appointment of employees.• ... The constitutional language is quite 

24 clear and specific: the [charter] county, not the state, not someone else, shall provide for [amount 
25 of] the compensation of its employees." County of Riverside, supra, at 285. 

12 "Compensation for the city administrator sha/J be set by the city council.'' (Vernon City 
26 Charter, CH:6.3, Compensation, emphasis added.) "The city administrator shall receive such 

27 compensation and expense allowances as the council shall, from time to time, determine, and 
such compensation and expenses shall be a proper charge against such funds of the city as the 

28 council shall designate." (Vernon City Code, Sec. 2. 7.2, Compensation and Expenses, emphasis 
added; see also Ord No. 883, Section 4.) 

30 
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1 

2 

within the meaning of the Constitution. See, Be/Ius v. City of Eureka (1968) 69 Cal.2d 336. 

"[W]here a legislative body having jurisdiction over pension rights has enacted specific 

3 provisions on the subject, the public policy on that subject is established thereby, 11 McCarthy v. 

4 
City of Oakland (1943) 60 Cal.App.2d 546, 549. 

s 
6 

When cities reserve their charter rights to determine compensation to the fullest extent ( 

7 here), the law is clear: the compensation of charter city employees is a municipal affair and not a 

8 statewide concern regardless of any possible economic effect that compensation might have 

9 beyond the borders of the city. Sonoma County, supra, at 316-317; City of Vista, supra, at 557. 

10 

11 
Vernon's charter generally and specifically make provision for compensation of 

municipal officers and employees. (Neal Pub. Co. v. Rolph (1915) 169 Cal. 190.) As Vernon's 
12 

13 charter controls, the legislature (via the PERL or otherwise) is divested of authority to ftx the 

14 compensation of those officers and employees. If this were not so1 the legislature would have the 

IS power to amend a charter contrary to the Constitution. (Milliken v. Meyers (1914) 25 Cal.App. 

16 

17 

18 

19 

510). 

8. Charter City Offiee. Comnensation 

There is no implied obligation by a city to pay its officers. The right to compensation 

20 must be expressly given by law, ordinance, or contract. (Rowe v. Kern County (1887) 72 Cal. 

21 

22 

23 

353.) Thus, where an office is created by charter, but the charter fails to provide compensation 

for it, the incumbent cannot recover for his or her services. (Woods v. Potter (1908) 8 CaJ.App. 

24 41.) Moreover, not even the fact that persons act as deputies of a municipal officer at his or her 

2.5 request entitles them to enforce a claim against the city, where there is noth~ng in the charter or 

26 any city ordinance allowing them to receive salaries payable out of the city treasury. (Fleming v. 

27 
Hance (1908) 153 Cal. 162.) 

28 

31 
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1 Where duties that might properly be segregated into two offices are by charter combined 

2 in a single office, such as auditor and assessor, the incumbent is entitled to the salary fixed for 

3 the single office only. (City of Oakland v. Snow (1904) 145 Cal. 419.) Furthennore, an assistant 

4 
who temporarily perfonns the services of a superior whose office has become vacant is not 

5 
entitled to the salary of the superior officer. (Dunn v. Civil Service Commission of City and 

6 

7 County of San Francisco (1935) 3 Cal.App.2d 554.) 

8 Employees of a eity are entitled to pay only to the extent provided in the chaner and 

9 ordinances. (San Francisco City etc. Employees Internal. Union v. City and CountyofSan 

10 

11 

12 

13 

Francisco (1975) 49 Cal.App.3d 272.) 

9. Reasonableness of Compensation 

Courts will not question the tenns or reasonableness of compensation. California courts 

14 are reluctant to intervene in issues involving compensation for municipal officers and employees. 

1 S (See Merritt v. Weldon ( 1908) 154 Cal. 545, et aJ.) Although a court may disagree with the 

16 
conclusion of a city legislative body as to reasonableness of the compensation ftxed for a 

17 

18 
particular officer, the court cannot interfere in the absence of fraud or bad faith on the part of the 

19 legislative body. City and County of San Francisco v. Boyd, 22 Cal. 2d 685, 140 P .2d 666 

20 (1943); De Mllrritl v. Weldon, 154 Cal. 545: 98 P. 671 (1908). 

21 

22 

23 

24 

I 0. Pensions Are Compensation. 

As deferred compensation, pensions are a "manner" of compensation protected under the 

25 constitution and within the city•s plenary authority to act on "municipal affairs". Johnson v. 

26 Bradley, supra, at 403. See Bellus, supra, at 345, 35 1 .. 352. 

27 

28 
Most prominently, (the Supreme Court has] limited or invalidated state laws that 
unduly interfere with the prerogative of local governments to set the salaries of 

32 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

their own employees. (See County of Riverside v. Superior Court (2003) 30 
Cal.4th 278, 132 Cal.Rptr.2d 713,66 P.3d 718; San Francisco Labor Council v. 
Regents of the University of California (1980) 26 Cal. 3d 785, 163 Cai.Rptr. 460, 
608 P .2d 277; Sonoma County Organization of Public Employees v. County of 
Sonoma(1919) 23 Cal.3d296, 152 Cal.Rptr. 903,591 P.2d 1 (County of 
Sonoma).) 

City of Vista, supra, at 25.13 

Interference with employee salaries would thus have an enormous, ongoing 
impact on city finances. And if the state sought to control the salaries of only 
some city employees, such control would interfere with the city's ability to set 
salary schedules and pay differentials for its employees, decisions which in turn 
affect matters of employee morale, retention, and workforce cohesion that indeed 
go to the heart of municipal autonomy. Interference with employee salaries 
would also likely affect a municipality's long-term pension obligations. 

Id at 562, emphasis added. 

P.133/227 

10 

ll 

12 

13 

14 

15 

16 

The salary, compensation and defened compensation amount of the City Administrator 

clearly falls within a city's municipal affairs. Cal. Const., art. XI, §5(b)(2)-(4); see Bishop v. Cily 

17 
of San Jose. supra!· City of Vista, supra. 

18 11. Pensions Are ••Manner" of Compensation. 

19 Specifically, pensions relate to compensation and are municipal affairs within the "home 

20 

21 

22 

23 

24 
l3 In CUy and County of San Francisco v. Cooper (1975) 13 Cal.3d 898, the California 

25 Supreme Court upheld the city's salary schedules. Taxpayer's allegations that the 5alary schedule 

26 
differed from one recommended by the civil services commission failed to cause the Court to 
order the civil service schedule because the taxpayer failed to meet the heavy burden of 

27 persuasion required of those challenging a Charter city decision pursuant to City and County of 
S.F. v. Boyd(1943)22 Cal.2d 685. City and County of San Francisco v. Cooper . .supra, at 921. 

28 

33 
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1 
Qgwney''): see, Bellu.s, 3Upra: at 351-352.14 Pensions are municipal affairs irrespective of 

2 whether the duties of the office are exacted by the charter or imposed by state law. Butterworlh 

3 v. Boyd (1938) 12 Cal.2d 140, 14 7, 

4 

5 

6 

7 

12. Pensioo.s Are Deferred Compensation. 

Pension payments are compensation, deferred as to time. In re Retirement Cases (2003) 

110 Cal.App.4th 426, 451. A charter city's constitutional grant of autonomy reserves to the city 

8 the right to designate the terms of the compensation that are utilized by CalPERS. Murphy v. Ci 

9 of Piedmont, supra; Richards v. Wheeler, supra. Questions arising in connection with retirement 

10 
are also municipal is5ues. Heard v. Board of Administration of All City Employees' Retirement 

11 
System of City of Los Angeles, supra. As an employer paying deferred compensation in the form 

12 

13 of a pension, the city and the employees fund the actuarial value of the pension obligations 

14 arising from its compensation promjses to employees. City of Vista, supra, at 562. 

15 

16 

17 

18 

19 

20 

21 

22 

13. Constitutional Home Rule Issues in Pension. 

Article XI, section 5, subdivision (b) of the California Constitution does give full 
power to charter cities to provide for the compensation of their employees. It is 
clear that provisions for pensions relate to compensation and are municipal affairs 
Ytithin the meaning of the Constitution. (See, Bel/us v. City of Eureka (1968) 69 
Cal.2d 336, 345, 351-352.) It is also clear that a charter city has full control over 
its municipal affairs, and in respect to them is not subject to general Jaw except as 
the charter may provide. (City of Grass Valley v. Walkinshaw, 34 Cal.2d 595, 599, 
City of Roseville v. Terry, 158 Cal.App.2d 75-76,; City of Santa Monica v. 
Grubb, 245 Cal.App.2d 718, 724, 54 Cal.Rptr. 21 O.) 

23 City of Downey, supra, at 629. 

24 

25 

26 

27 14 See also Murphy v. City of Piedmont (1936) 17 Cai.App.2d 436; Richards v. Wheeler 
28 (1935) 10 Cal.App.2d 1 08; Heard v. Board of Administration of All City Employees' Retirement 

System of City of Los Angeles (1940) 39 Cal.Apf4.2d 685. 
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1 
Analogously, when ruling that prevailing wage laws do not apply to charter cities, the 

2 Supreme Court observed that "while the statute purports to establish a minimum wage, it in 

3 effect determines the wage." City of Vista, supra, at 563. 

4 

5 

6 

7 

14. Enabling Aets Not Applicable, No Charter or Ordinance Provision for 

Pension. 

V emon did not enact specific pension provisions in its charter or ordinances. If Vernon 

8 had enacted specific pension provisions, they would control. Shea! or v. City of Lodi C 1944) 23 

9 Cal.2d 647. 

10 

11 
In its charter and ordinances, Vernon legislated to require the City Council to detennine 

compensation. Pensions relate to compensation and are municipal affairs as a manner or fonn of 
12 

13 compensation. Generally~ the authority granted to a political subdivision to devise a plan to pay 

14 pensions necessarily conveys the power to prescribe all details not exptessly prohibited. 

15 Bowman v. LQs Angeles Cizy Bd. of Ed. (1941) 46 Cal.App.2d 319. Reserving all of its powers, 

16 
Vernon did not expressly or impliedly adopt or incorporate state pension law or the PERL. A 

17 

18 
charter city has full control over its municipal affairs, unless there is preemption arising from a 

19 conflict and the matter is adjudicated a statewide concern. 

20 

21 

22 

23 

CalPERS ruled that the CalPERS and Vernon contract incorporated the PERL or 

preempted charter city decisions that "conflict .. with CalPERS' interpretation of the 

PERL, even though the contract explicitly reserves compensation decisions to the City, 

24 only applies selected provisions of the PERL to employees (not employers), and does not 

25 delegate compensation, office structure and pension decisions. Even if the city 

26 incorporated part of a general statute, there is no requirement that the city must 

27 

28 
incorporate all related statutory provisions. Bellus suora 

35 
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1 
15. Employer-Employee Privity for Pensions. 

2 Charter entities promise their employees deferred compensation and pensions as 

3 consideration for working. Typically~ the pension is a function of the highest salary that the 

4 
charter city pays, and js calculated by multiplying (i) the employee's years ofwork; ! (ii) his 

5 
highest payrate compensation; o! (iii) the actuarial pension formula. 

6 

7 The charter cities negotiate compensation (and resulting pensions) directly with 

8 employees. When negotiating. the charter cities' promises are not premised on the pension 

9 administrator's approval. The compensation (and resulting pension) is not negotiated or subject 

10 
to arbitration, interruption, condition or limitation by the pension administrator. The pension 

11 
administrator (CaiPERS in this case) is not a party to the employment agreement between the 

12 

13 charter city and the emplo:yee. 15 

14 16. Structure of City Government Offices is a Municipal Issue. 

IS 

21 

22 

23 

The Constitution empowers charter cities to establish the fonn and type of 

unique names. (Vernon City Charter, CH:6.4, DuJies, CH:6. 7, Other positions.) (1CT:56-57.) 

CaJPERS cannot intrUde on Vernon's decision to structure the office, duties, and pay of the City 

24 Administrator. 

25 

26 

Statutes that seek to micromanage municipal affairs without any clear extra 
municipal objective have been held inapplicable to charter cities. (See, e.g., 

27 15 The city does not satisfy its obligation to the employees by making contributions to the 
28 pension administrator( CalPERS); rather the city satisfies it obligation to the employee by 

making sure that the employee is timely paid th~3romised pension. 
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1 

2 

3 

4 

5 

County of Sonoma, supra, 23 Cal.3d at pp. 317-318, 152 Cal.Rptr. 903,591 
P.2d l. 

City of Vista, supra, at 556. 

CalPERS' efforts to force Vernon to separate the City Administrator position into 

separate "titlesn in several offices interferes with Vernon's protected municipal autonomy. 
6 

7 

8 

17. Strueture of Employment and Qffices is Vernon's Choice 

Vernon could structure its city government as it pleases, pW'Suant to its Charter. Vernon 

9 could structure the City Administrator's position so that it performs a wide range of activities~ or 

10 
has unique names. Vernon can give the City Administrator one or many titles, honorary or 

11 
otherwise, and as many or as few duties, responsibilities, or obligations as its wishes. Unless 

12 

13 prohibited by charter provision, one person may generally perfonn the functions of two or more 

14 municipal.offices (Whitehead v. Davie ( 1922) 189 Cal. 715; Prince v. City of Fresno ( 1891 ) 88 

lS Cal. 407; Raymondv. Bartleu(l946) 77 Cal.App.2d 283.) 

16 

17 
CaiPERS cannot interfere in Vernon's Charter City rights to structure its offices and 

18 
government as it sees fit. CaiPERS cannot intrude on Vernon's Charter City rules and require 

19 that it structure the office of City Administrator /City Clerk differently than Vernon did. 

20 

21 

22 

"Statutes that seek to micromanage municipal affairs without any clear extra municipal 

objective have been held inapplicable to charter cities. (See, e.g., County of Sonoma. supra, 23 

Cal.3d at pp. 317-318, 152 Cal.Rptr. 903,591 P.2d 1 [finding no extramunicipal statewide 
23 

24 concern to justify a state law restricting state funds to cities that grant cost·of-living increases to 

25 their employees].)" (City of 'Vista, supra, at 24.) 

26 The City of V emon paid Malkenhorst for his full-time work in his singular position of 

27 

28 
~~city Administrator/City Clerk". There is no question that CalPERS' efforts to reject 
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1 
Malkenhorst's compensation relating to concurrent "title" of several responsibilities 

2 simultaneously interferes with VemQn's protected municipal autonomy. CalPERS invades 

3 Vernon's local prerogative expressly protected by constitutional text. CalPERS' use of the PERL 

4 in this case excessively interferes with municipal autonomy that is expressly prevented by City o 
s 
6 

7 

Vista, supra. 

Without legal support, CalPERS essentially argues that Vernon cannot pay Malkenhorst 

8 salary in the City Administrator position that qualifies as "pay raten for CalPERS' final 

9 compensation purposes if Vernon also allows Malkenhorst to hold multiple duties Qr 

10 
responsibilities that may have at one time been associated with other positions. 

11 

12 

13 

14 

15 

16 

17 

18. Vernon's Constitutional Autonomy on City Procedures and City Structure. 

Structure of Municipal Government is a Municipal Affair 

The Constitution also permits the charter to provide for the constitution, regulation, and 

structure of subgovernment and offices in all or part of the city. (Cal. Canst. Art. XI,§ 5, subd 

( a)-(b ). ) The creation and organi2ation of the various law enforcement and other departments of 

18 
a municipal government are generally considered municipal affairs. (Dumas v. City of Oakland 

19 (1933) 135 Cal.App. 411.) Thus, the organization, maintenance, and operation of municipal 

20 government departments by a chartered city including matters relating to compensation, pension, 

21 

22 

23 

and removal of officers, are municipal affairs, not subject to the control of the legislature. 

(Murphy v. City of Piedmonl, supra; Richards v. Wheeler (1935) 10 Cal.App.2d 1 08; Lassman v. 

24 City of Stockton (1935) 6 CaJ.App.2d 324.) 

25 Similarly, matters relating to the membership of local boards constitute municipal affairs. 

26 (Barendi v. McCarthy (1911) 160 Cal. 680; Weaver v. Reddy (1902) 135 Cal. 430; People ex rei. 

27 
Lawlor v. Williamson (1902) 135 Cal. 415.) 

28 

38 
MALK.ENHORSTS MEMORANUM OF POINTS AND AUTHORITIES RE 

CHARTER CITY AUTONOMY 

Attachment H (B) 
Malkenhorst's Motions 
Page 137 of 226



. OCT-11-2013 16:05 From:DRL LLP 3104777090 To:9167953659 

1 
Unless prohibited by charter provision, one person may generally perform the functions 

2 of two or more municipal offices. (Whitehead v. Davie (1922) 189 Cal. 715; Prince v. City of 

3 Fresno (1891) 88 Cal. 407; Raymondv. Barllett (1946) 77 Cal.App.2d 283.) 

4 

5 

Vernon's structure of its governmental offices is solely within the Charter City's grant of 

autonomy. 
6 

7 

8 

9 

10 

11 

12 

13 

Cal. Const., Art. 11, § 5(a). It shall be competent in any city charter to provide 
that the city governed thereunder may make and enforce all ordinances and 
regulations in respect to municipal affairs, subject only to restrictions and 
limitations provided in their several charters and in respect to other matters they 
shall be subject to general laws. City charters adopted pursuant to this 
Constitution shall supersede any existing charter; and with respect to municipal 
affairs 5hall5upersede all laws inconsistent therewith. 
(Cal. Const., art. XL §5.) 

14 Vernon has adopted procedures for enacting City business in i1s Charter. Vernon 

15 followed all the required procedures in the City Charter when negotiating, contracting, and 

16 
adopting the employment resolutions, pay schedules, and other documents regarding between 

17 

18 
Mr. Malkenhorst and the City of Vernon. The manner of enacting municipal ordinances and 

19 resolutions is a municipal affair. (People ex rei, Seal Beach Police Officers Assn. v. City of Seal 

20 Beach (1984) 36 Cal.Jd 591; Brougher v. Board of Public Works ofCity and County ofSan 

21 

22 

23 

Francisco (1928) 205 Cal. 426.) 

CalPBRS contracted with Vernon and accepted that Vernon retained its constitutional 

24 autonomy to determine compensation and the structure of its government. 

25 

26 V. PERL AND PREEMPTION ISSUES 

27 

28 
1. Statutory Construction. 
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1 CaJPERS ruled that the PERL preempted charter city rights. There is no plain language i 

2 the PERL statutes that supports preemption. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

In detennining the Legislature's intent," 'a court must look first to the words of 
the statute themselves: giving to the language its usual, ordinary import and 
according significance, if possible, to every word, phrase and sentence in 
pursuance of the legislative purpose .... The words of the statute must be 
construed in context, keeping in mind. the statutory purpose, and statutes or 
statutory sections relating to the same subject must be harmonized, both internally 
and with each other, to the extent possible.' " Quintano v. Mercury Casualty Co., 
supra, 11 Ca1.4th at p. 1055. We are to give the words of a statute" 'plain and 
commonsense meaning' .. unless the statute specifically defines the words to give 
them a special meaning. Maclraac, supra, 134 Cal.App.4th at p. 1083. 

People v. Mgebrov (2008) 166 Cal.App.4th 579,585. 

Neither CalPERS nor CaiPERS identified any language in the PERL where the 

13 Legislature explicitly or impliedly intended to preempt the charter city's rights. 

14 Moreover, "pension statutes are to be liberally construed in favor of those to whom such 

IS rights are granted, and such rights may not be taken away by strained construction (citations).n 

16 
Larson v. Board of Police and Fire Pension Com'rs of City of Long Beach (1945) 71 Cal.App.2d 

17 

19 

20 

21 

22 

23 

24 

2. PERL is Optional and Voluntaey; Not Statewide. 

The PERL is not statutory law of general application or statewide. The PERL only 

applies to contracting agencies and only to the exrent of the "pension administration" duties 

transferred. The PERL is not related to resolution of a putative statewide concern. 16 

VI. PREEMPTION ANALYSIS REQUIRED 

2S A genuine actual "conflict" between the PERL and core "municipal affairs" arose when 

26 

27 

28 16 Constitutional conflicts can be easily avoided by actuarially charging the city the 
resulting cost of a pension based on the compensation paid. 
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1 CalPERS asserted that Vernon's designated pay rate conflicts with the "pay rate" that CalPERS 

2 will use to calculate the pension. (2CT:569, lines 5-17.) CalPERS independently changed (or 

3 

4 

5 

sought to change) the charter city's compensation and office structure decisions after the fact. 

CalPERS never articulated a statewide concern, the rights reserved under the city charter, 

and that the pension administration contract does not explicitly or implicitly preempt, limit, 
6 

7 dele sate, or transfer the charter city's powers. 17 (Ibid) Bishop v. City of San Jose, :supra, at 62; 

8 Cal Fed, supra, at 17. 

9 

10 

11 

1. Constitu.fiona.l Construction in Preemption Analysis. 

The "home rule" provisions turn ultimately on the meaning and scope of the state law in 

question and the relevant state constitutional provisions. Interpreting that law and those 
12 

l3 provisions presents a legal question, not a factual one. County of Riverside, supra, at 286·287; 

14 Sonoma County, supra, at 316; Bishop v. City of San Jose, supra, at 63; City of Vista, supra, at 

15 8 55 . 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

"In broad outline, a court asked to resolve a putative conflict between a state 
statute and a charter city measure initially must satisfy itself that the case presents 
an actual conflict between the two. If it does not, a choice between the 
conclusions 'municjpal affair' and 'statewide concern' is not required." (Ca!Fed, 
supra, 54 Cal.3d at p. 16,283 Cal.Rptr. 569, 812 P.2d 916.) ... 

When the local matter Wlder review "implicates a 'municipal affair' and poses a 
genuine conflict with state law, the question of statewide concern is the bedrock 
inquiry through which the conflict between state and local interests is adjusted. If 
the subject of the statute fails to qualify as one of statewide concern, then the 
conflicting charter city measure is a 'municipal affair' and 'beyond the reach of 
legislative enactment.' ... If, however, the court is persuaded that the subject of 
the state statute is one of statewide concern and that the statute is reasonably 
related (and 'narrowly tailored'] to its resolution, then the conflicting charter city 
measure ceases to be a 'municipal affair' pro tanto and the Legislature is not 

17 Likely, even the City could not retroactively change the compensation or 

pension without breaching its promises. 
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I 

2 

prohibited by article XI, section 5 [, subdivision] (a), from addressing the 
statewide dimension by its own tailored enactments. n 

r • .L'"tC.'C:CI 

3 Cal Fed, supra. 

4 

5 

6 

7 

2. Preemqtlon .Analysis Would Show No Statewide Concern. 

The state is not legitimately interested in regulating compensation, offioe stnlcture or 

8 pensions. The ~ERL is voluntary, narrow and particularized in its application. San Francisco 

9 Labor Council v. Regents of the University ofCalffornia (1980) 26 Cal.3d 785; City of Pasadena 

10 
v. Charleville (1932) 215 Cal. 384; City of Vista, supra., at 564. "Uniformity" is no justification 

II 
for a s1atewide concern. Johnson v. Bradley, suprat at 406. 

12 

13 

14 

15 

16 

17 

3. Constitutional Limitations on Le&islatare's Power to Regulate 

Compensation .. 

The constitution expressly grants the charter cities the right to determine compensation 

and office structure. An express grant of authority necessarily implies the Legislature does not 

18 
have the authority to regulate compensation. County of Riverside, supra, at 285. 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

The legislature has also enacted the PERL! 

"(T]he fact, standing alone, that the Legislature has attempted to deal with a 
particular subject on a statewide basis is not determinative of the issue as between 
state and municipal affairs ... ; stated otherwise, the Legislature is empowered 
neither to determine what constitutes a municipal affair nor to change such an 
affair into a matter of statewide concern." (1 Ca1.3d at p. 63, 81 Cai.Rptr. 465, 
460 P.2d 137; see also id, at p. 63, fn. 6, 81 Cal.Rptr. 465, 460 P.2d 137 
[disapproving contrary cases]; Sonoma County Organization of Public Employees 
v. County of Sonoma (19?9) 23 Cal.Jd 296, 317, 152 Cai.Rptr. 903, 591 P.2d 1.) 
As we explained in CalFed, supra, 54 Cal.3d 1~ 283 Cal.Rptr, 569:812 P.2d 916, 
our inquiry regarding statcmide concern focuses not on the legislative body's 
intent, but on "the identification of a convincing basis for legislative action 
originating in extra municipal concerns, one justifying legislative supersession 
based on sensible, pragmatic considerations." 

John$on v. Bradley, supra, at 405. 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

IS 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

In this case, we conclude that no statewide concern has been presented justifying 
the state's regulation of the wages that charter cities require their contractors to 
pay to workers hired to construct locally funded public works. In light of our 
conclusion that there is no stateV~ide concern here, we need not determine whether 
the state's prevailing wage law is "reasonably related to ... resolution" of that 
concern. (California Fed Savings, supra, 54 Cal.3d at p. 17, 283 Cal.Rptr~ 569, 
812 P.2d 916) and is "narrowly tailored" to avoid unnecessary interference in 
local governance (id at p. 24,283 Cai.Rptr. 569, 812 P.2d 916). 

City of VistaJ supra, at 12. 

4. No Extra-Muni~ipal Concerns Arising From Charter City Designation of 

Compensation, Office Structure and Pensions. 

CalPERS never admitted or offered any evidence or argument on "extra·municipal 

concems" arising in a substantial way from the exercise of the charter city's control. See Cal Fed, 

supra. 

We further explained, "The phrase 'statt'\1\oide concern' ... discloses afocus on 
extramunicipal concerns as the starting point for analysis. By requiring, as a 
condition of state legislative supremacy, a dimension demonstrably transcending 
identifiable municipal interests, the phrase resists the invasion of areas which are 
of intramural concern only: preserving core values of charter city government. . .. 

Johnson v. Bradley, supra, at 398-400. 

[T]he controlling inquiry is how the state Constitution allocates governmental 
authority bet\veen charter cjties and the state. The answer to that constitutional 
question does not necessarily depend on whether the municipal activity in 
question has some regional or statewide effect. :For example, we have said that 
the salaries or charter city employees are a munitipal affair and not a 
statewide ~oneem regardless of any possible economic: effect those salaries 
might have beyond the borders of the city (emphasis added). (Sonoma County 
Organization of Public Employees v. County of Sonoma ( 1979) 23 Cal. 3d 296, 
316-317, 152 Cal.Rptr. 903: 591 P.2d 1 (Sonoma County).) 

City ofVistal supra, at 557. 

27 As a manner of deferred compensation of municipal etn]lloyees, a charter city's pension 

28 decisions are not statewide concerns, regardless of whether they affect extra-municipal concerns. 
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1 
ElllPloyer and employees fund the oension obligations of the city. Factually, Vernon's 

2 pension obligations were more than fully funded (considering the higher compensation and 

3 pension resulting) at the time of the employee's retirement, and the emp]oyee had worked for 30 

4 years at the city (1CT:71, lines 20-22). Neither CalPERS nor the State of California provide any 
5 

funds. From the beginning, CalPERS is supposed to infonn and cause the city and its employees 
6 

7 to make adequate contributions. The employer pays or incurs an administrative fee associated 

8 with CalPERS' administration. If there is any limited "net" cross subsidiution between 

9 employees and/or employers participating in the retirement system, any overall "net'' effect 

10 
should be insubstantial (or calculated to be actuarially and mathematically neutral). 

11 

12 

13 

14 

15 

16 

17 

Consideration of "extra-municipal" effects requires an evidentiary hearing. Resolving a 

preemption analysis on demun-er sustained without leave to amend is inappropriate. 

s. Statewide Coneern: Preempt Entire Field or Impose Procedural Rgtrictions. 

If the Legislature had identified a statewide concern, it could either preempt the whole 

field of local government consideration of compensation and office structure, or it could impose 

18 
procedural restrictions. The PERL itself does not authorize CalPERS to ne$otiate or determine 

19 the compensation rights between city employers and employees (including unionized 

20 employees). 

21 

22 

23 

24 

25 

26 

27 

In matters of statewide concern, the state may, if it chooses preempt the entire 
field to the exclusion of all local control. If the state chooses instead to grant some 
measure of local control and autonomy,. it has authority to impose pro~edural 
restrictions on the exercise of the power granted. 

Voters for Responsible Retirement v. Board of Supervisors (1994) 8 Cal .4th 765, 
779. 

In the PERL, the Legislature neither preempted the entire field of pensions nor imposed 

28 procedural restrictions. See Be/Ius and City of Downey, infra. 
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The seope of preemption that CalPERS desires is very broad, and intrudes upon the 

2 essential and basic terms of each city's negotiation, agreement or contract with its employees. 

3 CalPERS argues that the PERL is incorporated into every employment contrac:;t with every 

4 
municipal employee such that CalPERS can ultimately or retroactively determine the 

5 
compensation and pension paid to the employee. Under this interpretation, CalPERS can 

6 

7 restructure the municipal government at its option, to change designations, jobs, or office of 

8 government employees. 

9 Conceptually, CalPERS positions itself as the supra-employer, "watchdog", or supra· 

10 

11 

12 

13 

govemment,18 with ultimate control and detennination of compensation and other "municipal 

issues" after the fact and without ever entering into negotiations with the specific employees. 

But clearly, the Legislature did not intend the voluntary PERL statutes (i) to preempt, to 

14 control, or to rewrite the basic terms of employment agreements after the fact, (ii) to punish 

IS retirees who relied on their charter employer's representations, (iii) to sanction a unilateral 
16 

retroactive adjustment of vested rights, (iv) to encourage gamesmanship and bad faith 
17 

18 
negotiations, and (v) to arbitrarily revie'v and reduce compensation and deferred compensation 

19 after retirement. 

20 

21 

22 

23 

24 

25 

26 

27 

As an analogy to voters retroactively changing vested employment rightS, CalPERS uses 

the PERL to retroactively revise the charter city employee's compensation and pension after 

retirement: 

If the [challenged] power of referendum existed, then the Legislature would in 
effect be sanctioning a kind of bad faith bargaining process in which those who 
possess the ultimate reservation of rights to approve the collective bargaining 
agreement-i.e., the electorate-are completely absent from the negotiating table. 

28 18 See analogously: http://en.wikipedia.org/wiki/ 
Supranational_union#Origtn _as _a _legal_concfl 
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1 
Voter3for Responsible Retirement, supra, at 783. 

2 The Legislature did not sanction a bad faith breach of the inducement offered the employee to 

3 work. 

4 

5 

6 

7 

8 

6. Test Whether CalPERS' Regulations Trump or Are In Conflict with 

Vernon's Rules and Actions 

Starting 80 years ago in City of Pasadena v. Char/eville (1932) 215 Cal. 384,389 

9 (Charleville) and continuing through last month in City of Vista, supra, the Supreme Court has 

10 repeatedly found that the compensation of local public employees are municipal affairs {that is, 
11 

exempt from state regulation), and that these wage levels are not a statewide concern (that is, 
12 

13 subject to state legislative control). 

14 

15 

16 

17 

7. CaiPERS' Durden of Proof that Its Regulations or Statutes Conflict With 

(and Trump) Charter City Law 

The party claiming that general state la\V preempts a local ordinance has the burden of 

demonstrating preemption. (Citizens for Planning Responsibly"'· County of San Luis Obispo, 17 
18 

19 Cal. App. 4th 357,2009 WL 2371075 (2d Dist. 2009).) CalPERS has the burden of proof that 

20 Vernon's compensation authority and definitions do not apply, and the dispute, if pressed, must 

21 

22 

23 

24 

2S 

26 

27 

28 

be adjudicated in a neutral forum. 

8. Analogy to PrevaiUng Wage Law. 

In City of Vista, the Supreme Court ruled that state prevailing wage laws did not apply to 

charter city construction projects: 

[T]he question presented is whether the state can require a charter city to exercise 
its purchasing power in the construction market in a way that supports .regional 
wages and subsidizes vocational training, while increasing the charter city's costs. 
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1 

2 

3 

4 

No one would doubt that the state could use its own resources to support wages 
and vocational training in the state's construction industry, but can the state 
achieve these ends by interfering in the fiscal policies of charter cities? 

City of Vista. supra, at 561-562. 

5 9. Cal Fed Test Re Whether CaiPERS' Regulations Trumo or Conflict. 

6 CalPERS' demands for separate positions and hours conflict with Vernon's self-

7 governance and compensation policies. CalPERS' argwnents arc not reasonably related to 
8 

legitimate statewide concerns and are not "narrowly tailored" to avoid wmecessary interference 
9 

10 
in local governance. See City of Pasadena v. Charleville, supra, at 389; City of Vista, supra. 

11 VII. MARSILLE Y. CITY OFS4NTA ANA 

12 Distinguished. Ba5ed on a simplified interpretation of Marsille, supra, about disability 

13 rights, CalPERS fails to consider subsequent distinguishing cases and found that the City 
14 

contractually delegated (and preempted) its power. 
15 

16 Although unclear. CalPERS argues that the charter city transferred (or the PERL 

17 preempted) its reserved rights by virtue of the City agreeing to CalPERS' standard pension 

18 administration contract (which is based and authorized soleJy on selected PERL statutes). 

19 
(3CT:782-783.) CalPERS overlooks that (i) the City's charter mandated and reserved the rights 

20 

21 
to the City Council which determined the Malkenhorst's compensation (and benefits), and (ii) 

22 nothing in the CalPERS-Vernon contract delegates that authority to CalPERS. 

23 

24 

25 

26 

l. No Preeedent. 

So far as Malkenhorst is aware, the courts have not co~sidered the issue of preemption in 

the context of compensation. Malkenhorst knows of no precedent on whether the PERL preemp 

27 
the right of charter cities to set compensation, payrate and base salary for pension purposes. 

28 Thus! this is a matter of first impression for this Court to decide. 
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1 
2. Rights Are Determined Locagy. 

2 Marsille and City of Los Altos v. Board ( 1978) 80 Cal.App.3d 1049, do not support 

3 preemption. (2CT:S68, lines 3-18.) They are no longer good authority. 

4 

5 

6 

7 

8 

9 

10 

The rationale of Marsille appears to be that entitlement to [benefits) is established 
by reference to state:- rather than local, law and in this we find it 
unacceptable .... (L]ocal authorities acting for a contracting agency are free (within 
the constraints of negotiation with their contracting members where unions or 
associations are involved) to determine entitlement to [benefits]." 

(Campbell v. City of Monrovia, supra, at 348.) 

11 In Bauers, the court all but overturned }Jarsille and its progeny: 

12 

13 

14 

15 

16 

(We rule that] employees' rights could "only be properly understood by reference 
to the rules and regulations established by the member's employer which define 
the member's rights .... [T]hese rights arise solely out of and are determined by 
reference to local laws, rules and regulations." (Italics in original.) 

17 Batters v. City of Santa Monica, supra, at 605. 

18 

19 

20 

21 

In other words, the PERL does not preempt the charter city's local decisions establishing 

the entitlement to and amount of employment benefits, including compensation, pay rate, or 

22 pension. There is no conflict and no preemption by the PERL.19 

23 I. CONTRACT ISSUES 

24 

25 

26 

Contracting Is A Mnnieipal AlTair. 

27 
19 No conflict arises between the "paymte" definition of compensation in the PERL and 

the charter city "payrate". The charter city designated a bi-weekly pay mte for the full time City 
28 Administrator position that it paid in cash pursuant to publicly available pay schedules. This 

satisfies the PERL's statutory definition of "payrate''. 
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1 

2 

3 

4 

5 

6 

7 

If a city charter specifies the manner in which that city may enter into a contract, 

the terms of the charter control over otherwise applicable state law. [Citation] 

First Street Plaza Partners~ supra, at 661. 

2. Contract Language and Intent 

The language and intent ofthe contract between CalPERS and Vernon does not preempt 

8 or delegate the employer's right to determine compensation and pension, including under the 

9 charter. (2CT:537540.) At most, the language binds the employees' exercise of rights that the 

10 employees would separately hold, independent of the amounts agreed to between the City and 

11 
the employee. 

12 

13 
3. Ministerial Duties, Not Adjudicative .. 

14 For administrative ease, a city contracts for ministerial duties regarding pension 

15 administration and investing pension funds. As administrator, CalPERS regularly receives 

16 pa)roll reports from cities during the employment, calculates the employers' and employees' 
17 

18 

19 

contributions (including as a percentage of the compensation) that the city agreed to pay, and 

informs the cities of the amount of money that the cities need to actuarially set aside to fund the 

20 cities• future pension obligations consistent with their reported payroll. 

21 CalPERS has no financial stake. Neither the State of California nor CaiPERS contributes 

22 
any substantial funding or money to a city's pension funds. The city pays an administration fee to 

23 
CalPERS for CalPERS' superior investing prowess. 

24 

25 The administration duties do not transfer adjudicative rights. CaiPERS' subsequent 

26 changes are legjslative or adjudicative efforts that are (1) beyond the scope of the ministerial 

27 duties transferred and (2) in direct conflict with the decisions that the charter city previously 

28 
made, 
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2 

3 

4 

s 
6 

7 

8 

9 

10 

11 

12 

13 

14 

4. Prineiples of Contract Construction; Intent of the Parties. 

\\'hen considering preemption by contract, CalPERS fai1ed to consider the language of 

the contract and the mutual intent of the parties. 

We interpret a contract so as to give effect to the mutual intention of the 
contracting parties at the time the contract was fonned. (Civil Code,§ 1636.) We 
ascertain that intention solely from the written contract if possible, but also 
consjder the circumstances under which the contract was made and the matter to 
\vhich it relates. (ld, §§ 1639, 1647.) \Ve consider the contract as a whole and 
interpret its language in context so as to give effect to each provision, rather than 
interpret contractual language in isolation. (/d, § 1641.) 

Service Employees Inter. Union, Local 99 v. Options-A Child Care and Human 
Services Agency (2011) 200 Ca1App.41h 869 ("Service Employees Inter. Union''). 

All contracts, whether public or private, are to be interpreted by the same rules, except as 

otherwise provided by the Civil Code. Roth v. Department of Veterans Affairs ( 1980) 110 

15 
Cal.App.Jd 622, as modified on denial of reh'g, Sept. 25, 1980. 

l6 The mutual intention is determined by objective manifestations of the parties' intent, 

17 including the words used in the agreement, the swrounding circumstances under which the 

18 parties negotiated or entered into the contract; the object, nature, and subject matter of the 

19 

20 

21 

contract; and the subsequent conduct of the parties. Intent may be inferred from acts and conduct 

of a party to a contract even in the face of his or her express declarations to the contrary. ~ 

22 Crocker Co. v. McFaddin {1957) 148 Cal.App.2d 639.307. Courts will not enforce a party's 

23 Wiexpressed intention; rather, the law imputes to a person the intention corresponding to the 

24 reasonable meaning of his language, acts, and conduct. Habitat Trust for Wildlife, Inc. v. City of 
25 

Rancho Cucamonga (2009) 175 Cal.App.41h 1306, 1339. 
26 

27 Under the contract, the City did not preempt or transfer any charter or reserved rights to 

28 CalPERS. 
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Under its charter and as an employer, Vernon mandatorily retained the right to determine 

2 compensation, including for pension purposes. Vernon made compensation decisions. Vernon 

3 supported Malkenhorsts' right to the higher pension amount in an administrative action against 

4 CalPERS. (See footnote 5 above.) 
s 
6 

Including after Vernon became a charter city in 1988, CalPERS accepted the 

7 administration duties and contract on terms consistent with charter rights that required Vernon to 

8 detennine compensation and office structure, including for pension purposes. 

9 S. Law Incomorated into Contraet; Charter, Constitution. 

10 

1 1 
All applicable laws in existence when an agreement is made, which laws the parties are 

presumed to know and to have had in mi~d, necessarily enter into the contract and form a part of 
12 

13 it, without any stipulation to that effect, as if they were expressly referred to and incorporated. 

14 Castillo v. Express Escrow Co. (2007) 146 Cal.Agp.4th 1301; Edwards v. Arthur Andersen LLP 

15 

16 

17 

18 

(2008l 44 Cal.4th 937. 

This pri~ciple embraces: 

(1) provisions of the constitution (Schroeter v. Bartlett Syndicate Bldg. Cor.p. (1936) 8 

19 Cal.2d 12; ln re College Hill Land Ass'n of City of San Diego (I 91 Ol 157 Cal. 596}; and 

20 

21 

22 

23 

(2) provisions of city charters (Los Angeles Athletic Club v. Board of Harbor Com'rs of 

Los Angeles 0933) 1 30 Cal.AJ2P. 3 76). 

The PERL is not incorporated in the agreement in a manner that would bind or limit the 

24 City, especially contrary to decisions that the City made. 

25 6. Contract Cannot Expand Scope of Statute. 

26 An agreement cannot alter legislative intent or expand the scope of the statute. Such an 

27 

28 
agreement therefore cannot make directly subject to a statute a person [or a city] who othetwise 
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is not directly subject to the statute. Service Employees Inter. Union, supra, at 883. 

7. Extent of Delegation and Ineorpo:ration. 

3 The California Supreme Court recently ruled that a contract delegates only that power 

4 
that is within the contemplation of the agreement, and not in conflict with the agreement or other 

5 
parts. City of Los Angeles v. Superior Court (Engineers & Architects Association) (June 13, 

6 

7 2013, WL 3064811) ("Engineers & Architects Association"). 

8 CalPERS asswnes that (1) there are implied statutory terms in the Vemon-CalPERS 

9 contract that binds Vernon or delegates compensation decisions to CalPERS and (2) those 

10 

11 

12 

implied terms override the charter rights reserved to V emon's City Council. 

No specific contract provision delegated or restricted the City's exercise of its 

13 compensation and other prerogatives for pension purposes. The language of the contract does not 

14 support the implication that Vernon intended the CalPERS contract to affect its reserved charter 

IS rights-rights that V emon acted on. 

16 

17 
CaJPERS and Vernon seem to argue that if a city's decisions are not compliant with the 

PERL, then the city's decisions are void to the extent of noncompliance. (See Engineers & 
18 

19 ArchlrectsAssociation, supra.) For example, if a city paid compensation and promised a pension 

20 greater than CaiPERS (as "interpreter" of the PERL) allows, Vernon and CalPERS argue that 

21 

22 
CalPERS can void (or fail to perform on) the charter city's decisions and deny altogether the city 

(and the employee) the right 10 determine compensation and the individual's right to a higher 
23 

24 pension. Vernon seems to argue that Malkenhorst is not entitled to any recovery or other benefit 

25 beyond what CalPERS will provide. (2CD:590-3CT:605.) 

26 In effect, both Vernon and CalPERS are asserting technicalities to deny Malkenhorst a 

27 

28 
promised substantive benefit, after the fact, 'V'fithout recourse for the employee. Vernon is 
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I supporting CalPERS' rights to determine compensation in order that Vernon may free itself of its 

2 obligation to pay the pension benefit that it promised to Malkenhorst. Both Vernon and CalPERS 

3 are supporting each other to deny Malkenhorst recovery on a benefit that they have funded for 30 

4 years or paid for the last seven years. 
5 

6 
Also, in constitutional effect, CalPBRS is transforming charter cities into general law 

7 cities. 

8 8. B~Uus v. Cltv ofEureka. 

9 Charter cities can adopt part of the PERL without adopting other parts of the PERL. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Bellus, supra, at 345-352. 

Charter cities which possess complete power over mwlicipal affairs may adopt 
part of a general law in an ordinance governing a municipal affait without thereby 
being bound by all the provisions of that general law. (City of Redondo Bllach v. 
Taxpayers, Property Owners, etc.: City of Redondo Beach (1960) 54 Cal.2d 126, 
137, 5 Cal.Rptr. 10, 352 P.2d 170; City ofSanta Monica v. Grubb (1966) 245 
Cal.App.2d 718,723-726,54 Cal.Rptr. 210; cf. Mullins v. Henderson (1946) 75 
Cal.App.2d 117, 130, 170 P.2d 118, 127; 'none of (the cases involving charters 
e"pressly incorporating general laws) hold that a reference to a general law for 
one express purpose also incorporates the law in any other respect.') The City here 
agrees that establishment of an employee pension plan is a municipal affair. 

The State Pension Act by its own terms makes clear that its provisions are not 
intended to preempt the field of pensions for municipal employees. (See section 1, 
supra, fit. 3; cf. Grace v. City of Los Angeles (1967) 249 Cal.App.2d 577, 584, 58 
Cal.Rptr. 388.) 

The City contends, however, that because its charter contains no express 
provision relating to pension plans the City was required to incorporate all of the 
State Pension Act. The City's contention rests on Blake v. City of Eureka (1927) 
201 Cal. 643,258 P. 945, a decision which conflicts with the purpose of the 1914 
amendment to the California Constitution and the general case law on the power 
of charter cities. We therefore now overrule Blake. 

We are therefore not obligated to construe tbe pension ordinance in light of 
the State Pension Act, but rather must construe the state aet in light of its 
incorporation (whether it be partial or whole) into an ordinan~e go,·erning a 
municipal affair adopted by a ~ity with 'aD-embracing' power over municipal 
affairs. (Emphasis added) (See Sunter v. Fraser, supra, 194 Cal. 337,343, 228 
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1 

2 

3 

P. 660.) 

Bellus, supra, at 345-352. 

4 CalPERS must utilize the compensation determined by Vernon, not the other way around. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

The rationale underlying the rule of construction in England-that the City's 
liability for pension payments is not limited to the pension fund unless the 
pension plan clearly specifies that limitation--and the general rule that pension 
plans be liberally construed to promote their beneficent purpose (see: e.g., Dillard 
v. City of Los Angeles, supr~ 20 Cal.2d 599, at p. 602,) rests on the same duty of 
fair dealing and obligation to protect the reasonable expectations of those whose 
reliance js induced tha.t underlie the rules of construction in favor of the insured in 
insurance cases and in favor of the party of reduced bargaining power in cases 
involving other standardized contracts. (See, e.g., Gray v. Zurich Insurance Co. 
(1966) 65 Cal.2d 263, 269-271, and cases and authorities cited therein.) 

The pension provisions of a city charter or ordinance fonn an integral part of the 
employment contract. (Kern v. City of Long Beach (1947) 29 Cal.2d 848, 852; 
Dryden v. Board of Pension Com'rs. (1936) 6 Cal.2d 575, 579.) One purpose of 
providing pensions for municipal officers is to induce them to enter and continue 
in the service of the city .... 

As we explained in England, 'We must ... reject any theory that the provisions of 
the (ordinance) were designed to create an appearance of granting pensions while 
at the same time withholding the benefits by providing inadequate funds. Cf. 
Gibson v. City of San Diego (1945) 25 Cal.2d 930, 935, 156 P.2d 737 ... 

The existence of a pension plan is of course a strong factor inducing persons to 
enter into or remain in a particular employment. Moreover, the employee(s) 
involved here {were) required to contribute a portion of(their) salary to the 
pension fund .... 

We conclude that a charter city, possessed of plenary power to adopt a pension 
system imposing upon it a general obligation, cannot escape liability for those 
pension payments which it has led its employees reasonably to expect. In this 
respect it Is no different than any other employer or public service institution 
which induces reliance upon a contract which may reasonably be interpreted to 
afford that protection which has been impliedly promised. 

Bel/us, supra, at 34.5-352. 

28 IX. NO DELEGATION, TRANSFER OR WAIVER OF RESERVED CHARTER 
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2 

3 

4 

5 

POWERS 

1. No Delegation. 

Charter entities almost universally reserve to the city council or other legislative body the 

right to detennine the compensation of municipal employees. The language of charters is strictly 

construed, with the plain meaning. Richards v. Wheeler, suprat at 112-13. 
6 

7 

8 

9 

10 

11 

12 

13 

[U]nless a statute expressly allows them to do so, public agencies and officers 
may not surrender or delegate to subordinates any powers involving the exercise 
of judgment or discretion. (Bagley v. City (Jf Manhattan Beach (1976) 18 Ca1.3d 
22, 24, 132 Cal.Rptr. 668, 553 P.2d 1140; California Sch. Emp/oyeeJ Assn. v. 
Personnel Commission (1970) 3 Cal. 3d 139, 144, 89 Cal.Rptr. 620, 474 P .2d 
436.) ... [The Coun of Appeal] was also the powers to set salaries and fix the 
budget as discretionary powers. 

Engineers & Architects Association, supra. 

14 By entering into the PERL contract, the charter city did not make discretionary choices to 

15 delegate salazy-setting and budget-making authority to CalPERS. (Ibid) At most, CalPERS' role 

16 
"'is contmed to interpreting and applying terms which the employer itself has created or agreed 

17 
to and which it is capable of making more or less precise.' (Taylor v. Crane (1979) 24 Cal.3d 

18 

19 442, 453.)" (Ibid) 

20 

21 

22 

23 

Vernon's charter requires the City Council to designate compensation. By necessary 

implication, the charter prohibits delegation of the compensation question to another entity. 

Delegation would be forbidden especially where the third party could substantively change o' 

revise the compensation o' pension terms that the employer has promised or agreed to. 
24 

25 The Supreme Court ruled that "it is well settled that a charter city may not act in conflict 

26 with its charter ... [a]ny act that is violative of or not in compliance \\ith the charter is void." 

27 First Street Plaza Partners, supra, at 669, citing Domar. supra, at 171. 
28 

Additionally, a municipality may not de~e~ate or contract away its primary legislative an 
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1 governmental functions. Morrison Homes Corp. v. City of Pleasanton (1976) 58 Cai.App.3d 724 

2 734. If a local entity loses control of the final decision, then a contract or other delegation 

3 amounts_to a local entity's impermissible 'surrender,' 'abnegation,' •divestment,' 'abridging,' or 

4 
'bargaining away' of its control of municipal function and is void to the extent of that 

5 
overextension. County Mobilehome Positive Action Committee, Inc. v. County of San Diego 

6 

7 (1998) 62 Cal.App.4th 727, 734,. 738; 108 Holdings, ltd v. City of Rohnert_Park (2006) 136 

8 Cal.App.4th 186, 194. 

9 Analogously~ given the constitutional dimension of local government autonomy, the 

10 
Legislature may not compel a city or county to submit involuntarily to binding interest 

II 
arbitration that conflicts with the prior decision of the entity. Cal. Const., art. Xf, §1; CiJy of San 

12 

13 Jose v. International Assn. of Firefighters, Local230, supra. See City of Vista. supra.; City of 

14 Downey, supra.; Bishop v. City of San Jo:se, supra. 

15 

16 

17 

2. Distinguishing Citv ofDown.ev D~ision: No Conflict. 

In City of Downey1 supra, the court considered amendments to the PERL which changed 

the contributions rate and reduced the mandatory retirement age. The court found that the 
18 

19 provisions of chapter 170 do not conflict with local regulation1 nor do they involve a question of 

20 preemption. Therefore, the court found that the home rule doctrine is not properly resorted to at 

21 

22 

23 

all. 

In this case, CalPERS argues the PERL preempts Jocal decision-making and CalPERS 

24 has the power to designate compensation and offices. 

25 

26 

27 

28 

The court in City of Downey found: 

\Vhile the [improper delegation] doctrine prohibits the delegation of1egislative 
power, as applied to a city (City of Redwood v. Moore, 231 Cal.App.2d 563, 576,; 
Kugler v. Yocum, 69 Cal.2d 371, 3 75,) that doctrine is limited in its scope. 
(Kugler at pp. 375-376,71 Cal.Rptr. 687,445 P.2d 303.) Its purpose is to assure 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

that truly fundamental issues arc resolved by the legislative body and that any 
grant of authority is accompanied by sufficient guides adequate to prevent its 
abuse. This is upon the premise that while the legislative body must effectively 
resolve the fundamental issues, the complexities of modem Jife make it 
imperative to delegate some functions. (!d. at pp. 376, 383, 384, 71 Cal.Rptr. 687, 
445 P.2d 303.) 

'Only in the event of a total abdication of (legislative) power, through failure 
either to render basic policy decisjons or to assure that they are implemented as 
made [emphasis added], will (a) coun intrUde on legislative enactment because it 
is an 'unlawful delegation,' and then only to preserve the representative character 
ofthe process of reaching the legislative decision.' (Id. at p. 384, 71 Cal.Rptr. at p. 
695,445 P.2d at p. 311.) 

City of Downey, supra. 

13 In Vernon's case, the compensation decision for the City Admjnistrator was non-

14 deJegable and was not delegated. 

3. Deprives City. 

?.157/22.7 

15 

16 

17 
CaJPERS' interpretation of the PERL deprives the charter city or county entirely of its 

18 
authority to set employee salaries for pension purposes. County of Riverside, supra, at 287-288. 

I9 As CalPERS' argwnents negate the charter cities' compensation and pension decisions instead of 

20 clarifying them, the ruling is similar to arbitration laws that were found unconstitutional as 

21 

22 
interfering with a charter entity's money (by potentially requiring the entity to pay higher salaries 

than it chooses) and to perform municipal functions (determining compensation for county 
23 

24 
employees). County of Riverside, supra, at 291; Cal. Canst., art XI, § 11 (a). 

25 

26 

21 

28 

We there concluded that state law could not force a county into binding 
arbitration over the compensation paid to colmty employees. Our decision applied 
two state constitutional provisions: one giving all counties authority to "provide 
for the ... compensation ... of [their] employees'' (Cal. Const.t art. XI, § l, subd. 
(b)), the other prohibiting the Legislature from "delegat[ing] to a private person or 
body power to ... interfere with county or municipal corporation ... money'' (id., 
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1 

2 

3 

4 

5 

6 

7 

8 

§ 11, subd. (a)). In the course of our analysis, we considered whether the state law 
at issue might be enforceable because it governed a matter of statewide concern. 
(County of Riverside, at pp. 286, 291 ~ 132 Cal.Rptr.2d 713, 66 P.3d 718.) We 
rejected the Legislature's assertion that the matter involved a statewide concern. 
(Id at pp. 286-287, 132 Cal.Rptr.2d 713, 66 P.3d 718.) Instead, we concluded 
that the state law in question impinged too much on local rights, ''depriving the 
county entirely of its authority to set employee salaries.•• (ld at p. 288, 132 
Cal.Rptr.2d 713,66 P.3d 718; see also id. at p. 293, 132 Cal.Rptr.2d 713,66 P.3d 
718.) 

City of Vista, supra, at 563-564. 

Rather than delegating,. the cities and counties have made explicit compensation and 

9 pension decisions and promises, which CalPERS initially accepted, then rejected and voided 

1 ° after the fact. 
11 

12 

13 

14 

4. Ministerial Duq: CaiPERS Is Required to Administer Peusion Benefits 

Based on Compensation Designated by Charter Ci!!. 

Pursuant to constitutional reservation of powers to the charter cities, CaJPERS had a 

15 ministerial duty to calculate MaJkenhorst's pension based on the compensation and office 

16 s1ructure decision supplied by the charter city. Engineers & Archilecrs Association, supra. 
17 

18 
CalPERS cannot alter the Constitution by contract, by statute in the PERL, or otherwise. 

19 
CalPERS can and should direct the city to fund its pension contributions in conelation to the 

20 higher payroll and pension promises that it is making. 

21 X. CONSTITIJTIONAL CONFLICTS 

22 

23 
If one accepts CalPERS' argwnent tha1 CalPERS can change vested compensation 

decisions, then the PERL is unconstitutional to the ex:tent it allows a decision materially different 
24 

25 than explicitly set by the employer. 

26 

27 

28 

1. Unconstitutional Statutes in the PERL. 

If CalPERS ruling's broad implications are considered, the PERL does not minimally 

impingB on a specific constitutional directive; it contravenes that directive entirely as it takes that 
58 
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1 
authority away from cities. County of Riverside, supra, at 288. In effect, the ruling finds that the 

2 PERL unconstitutionalll'' forces a charter entity to give up, arbitrate, or retroactively change the . 

3 previously vested compensation decisions (and pension amounts) that was not contemplated by 

4 
the employer or employee. 

5 

6 

7 

2. PERL Is Not a Procedural Law. It Is Substantive. 

Rather than being procedural, the PERL dictates the substance of a public employee labo 

8 issue and impinges much more on loc:al affairs. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

"A procedural (state) law leaves the ultimate decision making authority about 
employee compensation, job qualifications, or reasons to tenninate in the hands of 
the charter county and thus can be applied to it. [Citation.]" (ld. at pp. 1289-1290, 
83 Cal.Rptr.3d 576.) ''A substantive law, on the other hand, takes away a charter 
county's ability to establish local salaries and control working conditions. 
[Citation.]" (!d. at p. 1290, 83 Cai.Rptr.3d 576.) 

lntemationa/ Assn. of Firefighters Local Union 230 v. City of San Jose (2011) 
195 Cal.App.4th 1179, 1201. 

Substantive laws have been found unconstitutional. City of Vista, supra, at 564. 

3 .. No Constitutional Conflicts with Retirement System Powers. 

19 Importantly, the charter cities' designation of compensation and municipal structures does 

20 not infringe on or conflict with the pension system powers Wlder Section 17 of article XV1 of the 

21 

22 
California Constitution. The charter cities' decisions do not intrude on the pension system's 

power to set actuary rates or administer the system. The charter cities use compensation terms 
23 

24 that are consistent with the language of the underlying statutes. 

25 4. Unconstitutional as Applied. "Comoensation", ''Pay Rate ... 

26 FaciaJly, there is no conflict concerning the substance of the underlying pay rates. 

27 

28 
CalPERS rejects the charter city's designated pay rate even though the terminology, procedure, 
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1 and characteristics otherwise satisfy all the PERL requirements for the statutory definition of 

2 ,.payrate". " 'Payrate' ... means the normal monthly rate Qf pay or base pay of the member, paid 

3 in cash and pursuant to a publicly available pay schedules, for services rendered on a full-time 

4 
basis during nonnal working hours .... " (Government Code, §20636(a)·(b).) (2CT:548-555; 

5 
3CT:723· 731.) 

6 

7 Instead, Ca!PERS seeks to unilaterally determine that Malkenhorst worked numerous 

8 11Separate" positions, with "separate" hours of\vork and "separate" salaries. Then CalPERS 

9 argues that the charter city failed to provide publicly available pay schedules for these imaginary 

10 
"separate" positions. (2CT:548-555; 3CT:723· 731.) 

11 

12 
CalPERS cannot even get to the issue of revising or reducing Mal.kenhorst's pension 

13 allowance unless it initially violates the charter city constitutional authority to detennine "pay 

14 rate" and compensation in a manner that otherwise satisfies the PERL. 

15 

16 

17 

5. Employees' Rights 

As independent grounds for relief, charter entity employees are entitled as employees, 

18 
contractors, beneficiaries, in privity with their employer, and as third party beneficiaries to the 

19 benefit of compensation decisions that fanned the basis of the employment relationship and 

20 pension. The pension provisions of a city charter or ordinance form an integral part of the 

21 

22 

23 

employment contract. Kern v. City of Long Beach (194 7) 29 Cal.2d 848, 852; Dryden v. Board o 

Pension Com'rs. (1936) 6 Ca1.2d 57S, 579. CaiPERS cannot breach the employee-employer 

24 agreement and revise the pension. 

25 

26 

27 

28 

XI. A'ITORNEY FE.ES 

1. Attorney Fees, Private Attomey General, Public Right to Make CaiPERS 
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I 

2 

3 

4 

5 

6 

Respect the PER, Government Code Section 800; CaiPERS' Violation of the 

PER is Arbitrarv and Capridous; Request for Attorney's Fees 

In any civil action to appeaJ or review the award, finding, or other detennination of any 

administrative proceeding under any provision of state law, except actions resulting from actions 

of the California Victim Compensation and Government Claims Board, where it is shown that 

7 the award, finding, or other determination of the proceeding was the result of arbitrary or 

8 capricious action or conduct by a public entity or an officer thereof in his or her official capacity, 

9 a complainant who prevails in the civil action and is personally obligated to pay attorney's fees 

10 
may collect reasonable attorney's fees, computed as prescribedt from the public entity, in 

11 
addition to any other relief granted or other costs awarded. (Government Code,§ 800, subd. (a); 

12 

13 

14 

15 

16 

17 

Code ofCivi/ Procedure,§ 1021.5.) 

2. Attomey Fees Under Private Attorney Geoeral. Codt of Civil Procedure 

Section 1 Oll.S 

Malkenhorst is vindicating the constitutional right of charter entities, the public's right to 

18 
have a valid administrative process, the prohibition against the govenunent ignoring the Parol 

19 Evidence Rule, and compelling CalPERS to recognize its limited jurisdiction. 

20 

21 

22 

A court may award attorney fees, upon motion, to a successful party against one or more 

opposing parties in any action which has-resulted in the enforcement of an important right 

affecting the public interest if: 
23 

24 

25 

26 

27 

28 

• A significant benefit, whether pecuniary or nonpecuniary, has been conferred on the 

general public or a large class of persons; 

• The necessity and financial burden of private enforcement, or of enforcement by one 

public entity against another public entity, are such as to make the award appropriate; 
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1 

2 

• Such fees should not in the interest of justice be paid out of the recovery, if any. 

With respect to actions involving public entities, this provision applies to allowances 

3 against, but not in favor of, public entities, and no claim will be required to be filed therefor, 

4 
Wlless one or ~ore successful parties and one or more opposing parties are public entities, in 

5 
which case no claim will be required to be filed. (16 Cal. Jur. 3d, Costs, §121.) 

6 

7 The benefits and cost of the claimant's legal effort transcends Malkenhorst's mere 

8 personal interest. 

9 

10 

11 

12 

13 

3. Attorney FeM Under Governmelf.t Code 800: CaiPERS' Arbitran· and 

Capricious Behavior. Denial of Parol Evidepce Rule. Denial of Undisputed 

Amounts 

Arbitrary or capricious conduct encompasses conduct not supported by a fair or 

14 substantial reason, a stubborn insistence on following unauthorized conduct, or a bad faith legal 

15 dispute. (Government Code, §800~ Zuehlsdorfv. Simi Valley Unified School Dist. (2007) 148 

16 
cai.App.4th 249.) In this case, CaJPERS is procee~ing arbitrarily and capriciously, without fair 

17 
or substantial reason, with a stubborn insistence or bad faith even though barred by collateral 

18 

19 estoppel, invading a charter citis constitutional autonomy, and in violation of parol evidence 

20 rulet and applying laws retroactively that do not apply retroactively. 

21 

22 
An award of attorney's fees is proper where the agency relies on a patently invalid 

regulation. (Verdugo Hills Hospizaf, Inc. v. Department of Health (1979) 88 CaJ.App.3d 957.) 
23 

24 Failure to pay Malkenhorst can also be seen as lack of good faith, breaching its fiduciary 

25 duties, prejudicing Malkenhorst by unfairly denying him the financial wherewithal to mount a 

26 solid legal defense, etc. Malkenhorst seeks fees under Code of Civil Procedure section 1251.5 

27 
and Government Code section 800. 

28 
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4. Amount of Attorney Fees 
1 

2 In Los Angele$ Police Protective League v. City of Los Angeles (1986) 188 Cal.App.3d 1, 

3 the Court provides detailed guidance to a trial court in assessing an attorney's fees motion. 

4 
Where it is possible to quantify the benefit, CalPERS must first estimate the monetary value of 

5 
the benefits obtained by the successful litigant. In this case, it is very difficult to actually quanti 

6 

7 the benefit in purely monetary terms. The test is reasonableness. (Hewlett v. Squaw Valley Ski 

8 Corp. (1997) 54 Cal.App.4th 499.)20 

9 In California Common Cause v. Duffy, (1987) 200 Cai.App.3d 730, the court held that it 

10 
was improper to reduce the amount of attorney's fees to less than market rate on the basis of wha 

11 
a public attorney would earn. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Our Supreme Court has approved a "market value" approach to awarding attorney 
fees, approving an award to a public attorney based on the prevailing market rate 
rather than a "cost plus" approach. Serrano v. Unruh. supra, 32 Cal.3d at pp. 641-
642, 186 Cal.Rptr. 754, 652 P.2d 985.) The Supreme Court has observed an 
approach which a-warded lower fees to public-interest attorneys would "inspire 
'lesser incentive to settle a suit without litigation than would be the case if a high
priced private firm undertook plaintiffs representation.' [Citations.]'' (Jd. at p. 642, 
186 Cal.Rptr. 754,652 P.2d 985.) The Supreme Court has also rejected the 
argument that awarding fees at a market rate to a public interest attorney would 
result in a windfall:" 'We do not think ... that compensating a public interest 
organization ... on the same basis as a private practitioner results in .. , a 
'vindfall .... Indeed. we are concerned that compensation at a lesser rate would 
result in a windfall to the defendants.' [Citations.]" (Ibid.) Subsequent decisions 
by the Courts of Appeal have also approved awards to public interest attorneys 
based on a prevailing market rate, noting ''the market value approach is more 
likely to entice competent counsel to undertake representation of difficult and 
otherwise unrewarding cases.'' (Margolin v. Regional Planning Com. (1982) 134 
Cal.App.3d 999, 1004, 185 Cal.Rptr. 145; San Bernardino Valley .Audubon 
Society, Inc. v. County of San Bernardino, supra, 155 Cal.App.Jd at p. 755, 202 
Cal.Rptr. 423.)" 

27 
~0 Malkenhorst requests a hearing to establish that both the hourly rate and amount of tim 

28 spent in this case are reasonable, which we request to alJow additional evidence as to fee5y tim 
spent, reasonableness, and related issues. 
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I 

2 
(California Common Cause, supra., at 756.) 

I. No Modification Allowed After Retirement 

3 A pension right may not be destroyed~ once vested, without impairing a contractual 

4 obligation of the employing public entity. (Kern v. City of Long Beach, supra, at 852-853; Betts 
5 

v. Board of Admtnisiralion (1978) 21 Cal.3d 859, 863.) 
6 

7 

8 

9 

10 

11 

1. Malkenborst Vested in Law at the Time of His Retirement, Laws Were Not 

Retroat:tive 

In several places, CalPERS seeks to apply statutes that became effective after 

Malkenhorst retired. CalPERS cannot use laws that were passed after Malkenhorst retired in a 

retroactive manner to divest Malkenhorst of his rights. For example, written agreement and 
12 

13 changes to special compensation rules changed in 2011. (Cal. Code Regs. tit 2, § 571.) 

14 Many of the laws affecting Charter Cities, procedures, and CalPERS compensation 

15 changed materially after Mr. Malkenhorst1s retirement. The changes carmot be applied to 

16 

17 

18 

Malkenhorst. 

Under California law, statutes are not to be given a retrospective operation unless it is 

19 clearly made to appear that such was the legislative intent. (Gadda v. State Bar of Cal., supra; 58 

20 Cal.Jur.3d, Statutes, §32 .. ) CalPERS is trying to retroactively bind Malkenhorst v-ith rules and 

21 regulations that did not yet have 1he force and effect of law. 
22 

23 
A retrospective or retroactive statute is one that operates on matters that occurred, or on 

24 rights, obligations, and conditions that existed, before the time of its enactment, givjng them an 

25 effect different from that which they had under previously existing law (Myers v. Philip Morris 

26 Companies, Inc. (2002) 28 Cal.4th 828; Renee J. v. Superior Court (2002) 96 Cal.App.4th 1450.) 

27 
Every statute that takes away or impairs vested rights acquired under existing laws or creates a 

28 
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1 
new obligation, imposes a new duty, or attaches a new disability, in respect to transactions or 

2 considerations already past, must be deemed retrospective (Strauss v. Horton (2009) 46 Cal.4th 

3 

4 

s 
6 

7 

364, as modified, (June 17, 2009).) 

2. No Consent, No Waiver. No Estoppel. No Voluntary Appearane~. Response 

Under Protest 

Although jurisdiction can be confemd by consent, Malkenhorst does not consent and 

8 does not waive his rights to contest jurisdiction and venue. Malkenhorst submits infonnation to 

9 CaiPERS in this matter involuntarily, under compulsion, and for very limited purpos~ of 

10 
responding to CalPERS' requirement that Malkenhorst file an Appeal so that CalPERS does not 

II 
immediately reduce his pension. 

12 

13 To prevent an unlawful reduction of Malkenhorst's pension as threatened, we 

14 present the information in this Appeal under protest. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

We do not consent by appearance or waive any rights. We reserve all rights, 

including to challenge CaiPERS' efforts, authority, and jurisdiction. 

CONCLUSION 

CalPERS does not have jurisdiction to proceed. CalPERS must terminate the 

administrative process immediately and continue to pay Malkenhorst the higher pension. 

Charter cities have the right to determine compensation and office structure for pension 

24 purposes. The PERL does not preempt the charter cities' autonomous decisions on compensation 

25 and office structure. The contract benveen CaiPERS and the charter city does not delegate, 

26 transfert waive, or abdicate control or give CalPERS the right to revise the charter city 

27 

28 
determination. CalPERS must accept and use the compensation and office structure decisions 
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1 
made by the contracting charter cities when calculating the pension benefits of the charter 

2 employees. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Dated: October 11 7 2013 By: 

ichael Jensen, 
mey for Respondent 

ruce V. Malkenhorst, Sr. 
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2 11500 West Olympic Blvd Suite 550 
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3 (31 0) 312-1100 
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4 johnjensen@johnmjensen.com 

S Attorneys for Respondent 
6 Bruce V. Malkenhorst, Sr. 

7 

8 

9 

10 

BEFORE THE BOARD OF ADMINISTRATION 

CALIFORNIA PUBLIC EMPLOYEES' RETIREMENT SYSTEM 

11 In Re the Matter of 

12 
BRUCE V. MALKENHORST, SR., and 

13 CITY OF VERNON, 

) CALPERS CASE NO.: TBD 
) OAH CASE NO.: TBD 
) 
) MALKENHORST'S POINTS AND 

P.167"227 

14 

lS 

16 

17 

18 

19 

20 

21 

22 

Respondents. 
) AUTHORJTIES ON PAROL EVIDENCE 
) RULE 
) 

~ EXDIBlTS 1 tbrougb _j" ~ 0 
) 
) Hearing Dates: __ 
) Hearing Location: 
) 
) 
) 
) __________________________ ) 

<Bruce V. Malkenhorst, Sr. submits these Points and authorities on the Parol Evidence 

23 Rule that bars introduction of evidence that contradicts terms set in an integrated M'iting. 

24 

25 

26 

27 

28 

Dated October 10,2013 
1 sen 
ey for Bruce Malkenhorst 
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MEMORANDUM 

2 l. Exelude Irrelevant Evidenee 

3 No evidence is admissible except relevant evidence. (Evidence Code,§ 350.) Irrelevant 

4 
matter, though pleaded, is still irrelevant. (Deeter v. Stevenson Properties (1952) 39 Cal.2d 407, 

5 
247 P.2d II.) (Government Code, §§11506, 11511.5(b) (12), 11513(b); California Rules of 

6 

7 Courlt Ru1e 3.1112(a)-(d),(f).) 

8 l. Parol Evidence Rule 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 3. 

Code of Civil Procedure§ 1856. Terms in writing intended as final expression 
of agreement; exclusion of parol evidence; exceptions 

(a} Terms set forth in a writing intended by the parties as a final expression of 
their agreement with respect to such terms as are included therein may not be 
contradicted by evidence of any prior agreement Qr of a contemporaneous oral 
agreement. 
(b) The terms set forth in a writing described in subdivision (a) may be explained 
or supplemented by evidence of consistent additional terms unless the writing is 
intended also as a complete and exclusive statement of the terms of the 
agreement. 
(c) The terms set forth in a writing described in subdivision (a) may be explained 
or supplemented by course of dealing or usage of trade or by course of 
performance. 
(d) The court shall determine whether the writing is intended by the parties as a 
fmal expression of their agreement with respect to such tenns as are included 
therein and whether the writing is intended also as a complete and exclusive 
statement of the terms of the agreement. 
(e) Where a mistake or imperfection of the writing is put in issue by the pleadings, 
this section does not exclude evidence relevant to that issue. 
(f) Where the validity of the agreement is the fact in dispute, this section does not 
exclude evidence relevant to that issue. 
(g) This section does not exclude other c~idence of the circumstances under 
which the agreement was made or to which it relates, as defined in Section J 860, 
or to explain an extrinsic ambiguity or otherwise interpret the tenns of the 
agreement, or to establish illegality or fraud. 
(h) As used in this section, the tenn agreement includes deeds and wills, as well 
as contracts between parties. 

Code Civ. Proc., § 1856 
Relevagar: Parol Evidence Rule Bars Considergtion of First Contract 
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Because parol evidence cannot alter or vary the terms of an integrated writing, e\'idence 

2 of prior or collateral oral agreements is legally irrelevant. (Tahoe Not'/ Bankv. Phillips~ supra, 4 

3 C3d at 23, 92 CR at 714; Casa Herrera. Inc. v. Beydoun, supra, 32 C4th at 344,9 CR3d at 103; 

4 
BMW ofNo. America.. Inc. v. New Motor Veh. Bd, sup~ 162 CA3d at 990,209 CRat 57; Cal. 

5 
Prac. Guide Civ. Trials&: Ev. Ch. 8E-G.) 

6 

7 Even though the parol evidence rule "results in the exclusion of evidence, it is not a rule 

8 of evidence ltut iS one of substantive law." (Casa Herrera.. Inc. v. Beydoun (2004) 32 C4th 336, 

9 343,9 CR3d 97, 102 (emphasis in original; internal quotes omitted); Tahoe Nat'/ Bank v. Phillips 

10 
(1971) 4 C3d 11,22-23.92 CR 704, 713-714; BMW of No. America, Inc. v. New Motor Vek Bd 

11 

12 
(1984) 162 CA3d 980,990,209 CR 50, 56; Cal. Prac. Guide Civ. Trials & Ev. Ch. 8E-G.) 

13 4. 

14 

Prevent Any Mention of Excluded Evidenee 

In addition to excluding highly prejudicial evidence, the court may instruct opposing 

15 cowtsel to avoid any mention of the evidence in question during trial or in argwnent; and to 
16 

17 
direct persons W1der their control (counsel's associates, clients, witnesses, etc.) likewise to avoid 

18 such mention. (L.A. Sup.Ct. Rule 8.92; see Grimshaw v. Ford Motor Co: (1981) 119 CA3d 757., 

19 793, 174 CR 348., 371; Cal. Prac. Guide Civ. Trials & Ev. Ch. 4-F.) 

20 5. 

21 

22 

CalPERS as Third Party Bound by Parol Evidene!e Rule 

The parol evidence rule precludes introduction of extrinsic evidence to impeach a written 

agreement even though one of parties to the action is a stranger to the contract. (Kern County. 
23 

24 Water Agency v. Belridge Water Storage Dist. (App. 5 Dist. 1993) 22 Cal.Rptr.2d 354, 18 

25 Cal.App.4th 77.) 

26 

27 

28 

Dated October 10, 2013 
o nJ 

Attorney for Broce Malkenhorst 
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INTRODUCTION 

2 Overwhelmingly, legal authority supports barring a state agency from holding a second 

3 quasi-judicial administratjve hearing proc~:ss tore-litigate the same issues that it resolved in a 

4 prior quasi-judicial administrative process. An administrative agency action to detennine facts 

5 within its jurisdiction, and relating to individual rights. will often be held binding in a subsequent 

6 proceeding before the agency itself, where the statute does not expressly give the agency po\ver 

7 to modify its decisions. (Olive Proration Program Committee for Olive Proration Zone No. I v. 

8 Agricultural Prorate Com. (1941) 17 Cal.2d 204, 209.) 

9 In 2005-2006, CalPERS finally detennined all of the factual and legal issues that 

1 0 CaiPERS now attempts to raise again in a second administrative process. No new facts have 

11 arisen. No new facts could arise as Malkenhorst's employment with the City of Vernon ("City•• o 

12 "Vernon") tenninated in 2005. Malkenhorst was already retired in 2006 when CalPERS made its 

13 prior final determination. 

14 In 2005-2006p CalPERS forced Malkenhorst to engage counsel to litigate these identical 

15 issues. Malkenhorst did everything in his power to pursue and timely secure all his legal rights 

16 under CalPERS' regulations and law. 

17 In the 2005-2006 quasi-judicial process, Malkenhorst's and Vernon's legal counsel (Loeb 

18 & Loeb LLP)jointly filed at least two formal "Notice(s) of Appeal" with supporting evidence. 

19 After establishing compulsory appeal rights and deadlines, CalPERS formally received 

20 evidence and argument from Malkenhorst's and Vernon's shared counsel. In the quasi--judicial 

21 process, CalPERS explicitly wejghed evidence and made determinations of la\v. Although a 

22 formal Administrative Procedures Act (nAPA'', Governmenl Code, §§11340. et seq.) hearing was 

23 available to CalPERS, CalPERS chose not to make an advel'5arial record. Under the case law of 

24 Takahashi v. Board of Education (1988) 202 Cal.App.3d 1464 and res judicata concepts, 

25 CalPERS was required to bring forward all legal causes of action that arose from the same 

26 nucleus of common facts. 

27 WhiJe the 2005-2006 process was pending= CalPERS withheld or reduced Malkenhorst's 

28 pension. The participants awaited CalPERS' decision for about a year. 
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After CaiPERS deliberated the resolution of the dispute for more than a year (while 

2 continuing to withhold a portion of MaJkenhorst's pensjon throughout that time), CalPERS 

3 fmally and unequivocally determined in several \¥Titings that Malkenhorst was entitled to the 

4 higher pension. 

s On August 17, 2006, CalPERS fonnally "ruled" on all the presented issues and held 

6 that "Ca/PERS has determined" that Malkenhorst was entitled to the higher pension, including 

7 the PERSible benefit of his 25o/o longevity pay. CalPERS infonned Malkenhorst and Vernon that 

8 the Benefits Division will "make the adjustment to Mr. Mal kenhorst's allowance." 

9 On or about November 30, 2006, CalPERS' Benefit Services Division adjusted 

10 Malkenhorst's final compensation to $44, t 28 per month.1 (Letter from CalPERS to Malkenhorst, 

II November 30, 2006) 

12 CalPERS paid Malkenhorst a lump swn of$176,1 05.79 to make up for the cumulative 

13 underpayment during the pendency of the CalPERS appeal process. (Letter from CalPERS to 

14 Malkenhorst, November 30, 2006) 

15 By its formal determination letters, CaiPERS resolved all outstanding issues raised in the 

16 compulsory quasi.judicial process in Malkenhorst's favor. (Letter from Alinda Heringer of 

17 CalPERS to Marla Aspinwall of loeb & Loeb, August 17, 2006) CalPERS waived or abandoned 

1 8 any other challenges to Malkenhorst's pension when it resumed paying him the higher pension 

19 and paid him the lump sum retroactive benefits. The correction of the "final compensation" and 

20 payment of the lump sum confmned the final resolution of the issues. 

21 Over eight (8) years ago, CaiPERS necessarily made legal and factual findings when 

22 CalPERS detennined that Malkenhorst was entitled to the higher pension and the payment of a 

23 lump swn of$176,105.79 fofthe accumulated underpayments. CalPERS' decision was 

24 sufficiently judicial and final to barre-litigation. 

25 

26 1 CalPERS informed Matkenhorst that CalPERS would use the full $35,302 monthly base 

27 salary he received for his service as City Administrator during his final year at Vernon pursuant 
to the City's pay schedules plus 25% longevity pay special compensation ($35,302 x t .25 = 

28 $44, 128) as his final compensation. 
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From 2006 to the present, CaiPERS has consistently paid Mal kenhorst the higher 

pension, without reservations. 

P.181/227 

CalPERS' pubHc relations assault began after the public fury at the City of Bell scandal. 

Now, under political pressure, CalPERS is discriminating against Mal kenhorst and trying tore

litigate a "second process" on these same issues. 

The U.S. Supreme Court has established: "'Vhen an administrative agency is acting in a 

judicial capacity and resolves disputed issues of fact properly before it which the parties have 

had an adequate opportunity to litigate, the courts have not hesitated to apply res judicata to 

enforce repose". (United States v. Utah Construction & Mining Company (1966) 384 U.S. 394.) 

A final administrative decision binds the parties on the issues contested. (Miller v. City of Los 

Angeles (2008) 169 Cal.App.4th 1373.) The litigation of issues that could and should have been 

pursued in a prior proceeding action is also barred. (Takahashi v. Board of Education, supra.) 

Unreviewed findings of a state administrative agency are entitled to preclusive effect. (Brand v. 

Regents ()fUniv. of California (2008) 159 Cal.App.4th 1349.) An administrative adjudicatory 

decision which has not been overturned through the couns is absolutely immune from collateral 

attack. (Bank of America Nat. Trust & Savings Ass'n v. Mundo (1951) 37 Cal.2d 1.)2 Collateral 

estoppel (issue preclusion) and res judicata (claim preclusion) bar CalPERS from reopening the 

same issues/ especially under the recent precedential case of Murray v. Alaska Airlines (20 1 0) 

50 Cal.4th 860. 

No exception to collateral estoppel! res judicata applies. 

On May 25,2012 CalPERS sent a letter to Malkenhorst indicating that CaiPERS was 

examining whether Malkenhorst had held numerous separate jobs at Vernon, each with its own 

separate duties and responsibilities, hours of work, and compensation. All of these issues were 

2 CaiPERS and Vernon are bound by collateral estoppel even in an "erroneous" decision, 
as it was not timely challenged in a judicial review or writ. (Gilb v. Chiang (2010) 186 
Cai.Ap~.4th 444.) 

CalPERS actually conducted an invcstisation of these same issues in 1995-1996, and 
then conducted a fonnal administrative review on the same law and facts which led to a finaJ 
decision in Malkenborst's favor in 2005-2006. 
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addressed within the 2005-6 hearing process. 

2 In June 2012~ CalPERS initiated an audit, requesting documents. Malkenhorst responded 

3 under compulsion, reserving all of his rights to challenge CalPERS' process and jurisdiction, 

4 including on grounds of collateral estoppellresjudicala. CalPERS also seeks to violate 

5 constitutional autonomy of chaner cities to designate compensation and office structure for 

6 pension purposes. See Charter City Points and Authorities~ motion basi!d on charter city issues, 

7 mortons and supporting papers which are concurrently filed and incorporated by referer"·e 

8 h8rein. 

9 CalPERS is also barred by laches~ equitable estoppel, and unreasonable delay. See 

t 0 c~ncurrently filed Motions, points and authorities and other malters relaled to equitable 

ll estoppel, laches, unreasonable delay, concurrently filed and incorporated by reference herein. 

12 In addition, CalPERS has failed and refused to produce records under the Public Records 

13 Act and Infonnation Practices Act relevant to Mal kenhorst's collateral estoppel and re~· judicata 

14 c1aims. 

15 INTRODUCTION TO JURISDICTION AND AGENCY LIMIT AT ION 

16 CaiPERS is barred at the threshold from proceeding with a second administrative 

17 process on the same matters that it previously resolved in a quasi-judicial administrative 

18 process. 

19 Once barred by collateral estoppel, res judicata, issue preclusion, and claim preclusjon. 

20 CalPERS and the Office of Administrative Hearings ("OAH'') have no continuing jurisdiction to 

21 hear or to decide any fact, testimony, document, evidence. or legal issue. 

22 I. CompeUed, Involuntanr S11bmissioo of Challenge and Appeal 

23 Respondent Malkenhorst does not consent, acquiesce~ or submit to CalPERS' jurisdiction 

24 or authority in this matter in anyway. Presenting information pursuant to Government Code 

25 section 20128 to prevent an unlawful reduction of Malkenhorst's pension as threatened by 

26 CalPERS, Malkenhorst presents facts, legal argument, and infonnation in this document and 

27 accompanying filings under protest and with a full reservation of rights. Malkenhorst 

28 incorporates in full herein the arguments and facts provided in the concurrent filings, and in 
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related documents, but they are also filed under protest, with a full reservation of rights, and 

2 \\ithout acquiescence or consent to CalPERS' jurisdiction. 

3 The compulsion is that CalPERS will consider a non-response to be a detault, with the 

4 consequence that CalPERS will immediately reduce Malkenhorst's pension amount. Without 

5 CalPERS continuing to pay the pension, Malkenhorst wilt not be ab1e to afford counsel to 

6 defend himself in litigation to the extent necessary. 

7 Counsel has endeavored to make ''special appearances'' before the OAH prior to the filin 

8 of a CalPERS Statiment of Issues in order to contest the OAH and CalPERS' "jurisdiction". But 

9 there is no means under the APA to make a special appearance or the equh'alent. 

10 By these filings under compulsion, Mal kenhorst does not waive any rights. The parties 

11 cannot confer jurisdiction by agreement or action. 

12 CalPERS exceeds its jurisdiction and the power of the agency to act under its statutory 

13 powe~, including: 

14 1) Cal:PERS previously resolved the matters associated '"ith Malkenhorst's 

15 pension in a contested quasi-judicial process where attorneys submitted evidence and 

16 argument to CaJPERS in a formal "notice of Appeal". 

17 2) CalPERS is barred by collateral estoppel, res judicata, issue preclusion~ 

18 and claim preclusion from proceeding with a second administrative process. 

19 3) CalPERS fails to provide a pre-hearing process that provides individuals 

20 with the due process rights to effectively litigate defenses of collateral estoppel! re~· 

21 judicatat issue preclusion, and claim preclusion. Full relief cannot be had in a CalPERS 

22 administrative hearing because the OAH is unable to provide a procedural mechanism to 

23 abate a barred administrative process at the threshold. 

24 4) CalPERS and its administrative process are biased, without necessary due 

25 process. 

26 5) CaiPERS is undertaking arbitrary and capricious actions that is not jn 

27 accordance with law. 

28 6) CalPERS is acting in excess of its statutory authority. 

5 
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2 

3 

4 

5 

6 

7 II. 

8 

7) CaiPERS is violating MaJkenhorst's due process and equal protection 

rights guaranteed by the California and United States Constitutions. 

8) No juriscliction to detennin~ jurisdiction re res judicata and collateral 

estoppel. The doctrine of jurisdiction to determine jurisdiction is probably inapplicable to 

an administrative agency's determinations of its own jurisdiction. (See San Francisco v. 

Padilla (1972) 23 CaJ.App.3d 388, 400.) 

Effect ofCaiPERS' Lack of Jurisdiction 

CalPERS and its .Board are an administrative agency of limited jurisdiction. 

9 Administrative agencies 'have only such poV~~-ers as have been confelt'ed on them: expressly or by 

1 0 implication~ by constitution or statute.' (Ferdig v. State Personnel Bd (1969) 71 Ca1.2d 96, 103; 

11 United States F. & G. Co. v. Superior Court ( 1931) 214 Cal. 468, 4 71.) "An administrative 

12 agency, therefore, must act within the powers conferred upon it by Jaw and may not validly act i 

13 excess of such powers. (Citations.)" (Ferdig v. State Personnel Bd., supra, at 1 04.) Accordingly, 

14 it is well settled that "when an administrative agency acts in excess of: or in violation, of the 

15 powers conferred upon it, its action thus taken is void." (Ibid; see Aylward v. State Board of 

16 Chiropractic Examiners (1948) 31 Cal.2d 833, 839.) "In view ofthese principles it is apparent 

17 that it is the strong policy of the law, because of the limited jurisdiction of agencies such as the 

18 Board, to require that such agencies proceed within their jurisdiction.'' (City and County of San 

19 Francisco v. Padilla (1972) 23 CaJ.App.3d 388.) 

20 Prior to the first administrative process, CalPERS had limited jurisdiction to calculate 

2 J Malkenhorst's pension based only on the compensation that Vernon paid pursuant to the only 

22 existing pay schedules. As an affinnative limitation of its jurisdiction, an administrative agency 

23 may constitutionally hold hearings, determine facts, apply the Jaw to those facts, and order relief 

24 -including certain types of monetary relief- as long as such activities are authoriled by statute 

25 or legislation and are reasonably necessary to effectuate the administrative agency's primary, 

26 legitimate regulatory purposes. (Village Trailer Park, Inc. v. Santa Montca Rent Control Bd 

27 (2002) 1 01 Cal. App. 4th 113 3, as moditied (Sept. 24, 2002); 2 Cal. Jur. 3d, Adminislrative Luw. 

28 §360.) 
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Administrative action that is not authorized by, or is inconsistent with: acts of the 

2 legislature is void (Schneider v. California Coastal Com. (2006) 140 Cal.App.4th 1339; 

3 Hamilton v. Gourley(2002) 103 Cai.App.4th 351; Kaiser Foundalion Health Plan, Inc. v. 

4 Zingale (2002) 99 Cal.App.4th 1018.) 

5 CalPERS is not allowed to detennine that its own statutes are unconstitutional or fail to 

6 enforce the Public Employees• Retirement Law ("PERLu, Government Code~ §§20000, et seq.) 

7 unconstitutional. (Cal.Const., art. III, §3.5.) CalPERS exceeds or acts outside of its jurisdiction 

8 and authority when it fails to give effect to collateral estoppel, res judicata .. and issue/claim 

9 preclusion at the threshold to stop a barred second process. (See Lockyer v. City and County of 

10 San Francisco (2004) 33 Ca1.4th l 055; Cal. Const.. art. XI, §§4, 5, 6; see also California Fed 

11 S(/\•ings & Loan Assn. v. City of Los Angeles (1991) 54 Cal.Jd 1, reh'g denied, September 19, 

12 1991.) 

13 FACTS 

14 Mal kenhorst incorporates herein in fuJI the facts of his employment, vesting and salary 

15 contained in other documents he is filing with Ca/PERS.) 

16 PROCEDURALBACKGROUNQ 

17 Malkenhorst's Employment as Vernon's City Administrator 

18 I. The City of Vernon hired Malkenhorst in September 1975. In 1978 Vernon 

19 appointed Malkenhorst as City Administrator. Vernon paid Malkenhorst only in his position as 

20 City Administrator. Malkenhorst served as City Administrator until he retired on June 30, 2005. 

21 (Notice of Motion for Injunctive Relief(Declaration of Bruce Malkenhorst) filed on February. 

22 21' 2013.) 

23 CaiPERS' 1994-1996 Review 

24 2. In late 1994 or early 1995, CalPERS investigated Malkenhorst's compensation, 

25 positions, and pension allowance. CalPERS asked for information about Malkenhorst's 

26 compensation and position as City Administrator (and/or "City Administrator/City Clerk .. ). 

27 Vernon responded. (:'Iotice of Motion tbr Injunctive Relief(Declaration of Bruce \lfalkenhorst) 

28 filed on Feb. 21, 2013.) 
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3. In 1996, CalPERS ended the administrative review \\'ith no adverse action. 

2 II CalPERS maintained the information in Malkenhorst's member file. (Notice of Motion tbr 

3 II Injunctive Relief (Declaration of Bruce Malkenhorst) fiJed on February 21, 2013.) 

4 II CaiPERS' 2005-2006 Administrative Review. Aoveal and Determination 

5 4. Almost ten (l 0) years later, Mal kenhorst retired. (Notice of Motion for 

6 lllnjunttive Relief (Declaration of Bruce Malkenhorst) filed on February 21, 2013.) 

7 II 5. CalPERS' July 18, 2005 letter4 started a compulsory formal quasi-judicial 

8 II administrative process against Malkenhorst about his compensation, earnings, positions, and 

9 II longevity pay at Vernon, a charter city. Acting pursuant to its statutory authority to resolve and 

I 0 II determine disputed issues of law and fact, CalPERS required f\.falkenhorst to fJ.le a fonnal appeal 

11 II within thirty (30) days if Malkenhorst wanted to challenge the immediate reduction in his 

12 II pension.~ CalPERS withheld or reduced part of Malkenhorst's pension pending CalPERS' formal 

13 II resolution.6 (Letter from Alinda Heringer ofCalPERS to Martha Valenzuela ofVemon, July 18, 

14 112005.) 

15 6. Vernon supported its employee Malkenhorst against CalPERS in the 2005-2006 

16 II administrative process. Vernon was in privity with Malkenhorst and CalPERS. 

17 II 7. On August ll, 2005, Malkenhorst's (and Vernon's) attorneys, Loeb & Loeb, 

18 II timely filed a fonnal "Notice of AppeaJ" ~eeting the appeal requirements ofCalPERS' quasi-

1 9 \I judicial process. (Letter from Marla Aspinwall of Loeb & Loeb to Lori McGartland of CalPERSt 

20 

21 4 In early 2005, CalPERS commenced a formal review ofMalkenhorst's pension. (Notice 
22 11 of Motion for Injunctive Relief (Declaration of Bruce Malkenhorst) filed on February 21, 2013.) 

5 If Malkenhorst did not timely file an appeal that contained all the facts and law 
supporting his position, CalPERS would immediately decide against him. reduce his pension, 23 

24 
II and the quasi .. judicial process would be over. (See 2 Title CA Regs, §§5S5 et seq.) The 

administrative process included the ultimate right to fi)e a Petition for Writ of Administrative 
25 II J'Jandamus. (Code ofCivil.Procedure, §1094.5.) However, Malkenhorst could establish an 

administrative record only if he timely "appealed". 
26 ll 6 If Malkenhorst challenged CalPERS in superior court in 2005-2006 prior to completing 

21 II the administrative process (i.e., without tiling an administrative appeal), CalPERS would likely 
demur based on failure to exhaust administrative remedies. Now, Malk.enhorst has already 

28 II exhausted his administrative remedies on these same issues (in 2005-6). 
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August 11, 2005.) Loeb & Loeb supplied proper legal argument, facts, and documentary 

... 
J 

2 evidence to rebut CalPERS' arguments~ foundation, and reasoning about Malkenhorst's 

compensation, earnings, positions, and longevity pay at Vernon. (Ibid) Malkenhorst's counsel 

4 argued the facts and law of compensation: earnings, positions~ and longevity pay. (Ibid.) 

5 8. On September 23, 2005, CalPERS acknowledged and accepted the Notice of 

6 Appeal and documentation. (Letter from Alinda Heringer ofCalPERS to Marla Aspinwall of 

7 Loeb & Loeb, September 23, 2005.) 

8 9. CalPERS' 2005-2006 review relied in part on files, documents, and records that 

9 CalPERS generated in its earlier 1995-1996 review. 7 For examp1e7 CalPERS contended that 

10 Malkenhorst held numerous positions at Vernon, that he was paid "ovenimell or separate 

11 salaries, and challenged big longevity pay for pension purposes. (Ibid) 

12 10. In the 2005-2006 quasi-judicial process: Loeb & Loeb provided evidence and 

13 argument to rebut CalPERS' contentions. (Letter from Marla Aspinwall of Loeb & Loeb to Lori 

14 McGartland of CalPERS, August 11, 2005; Letter from ~Iarla Aspinwall of Loeb & Loeb to 

15 Alinda Heringer ofCalPERS, November 3, 2005.) 

16 Malkenhorst E:xhausted CaiPERS' Administrative Remedies and Pro.:ess in 2005-2006 

17 11. Near the end.of2005, Malkenhorst had timely and fuJly complied with his 

18 obligations to supply law and facts to fully pursue CalPERS' adversarial, quasi-judicial 

19 administrative process. Vernon continued to support him. CalPERS withheld part of his pension. 

20 CalPERS had a duty and obligation to present all facts and law that involved the same c9re 

21 nucleus of operative facts. 

22 12. l\1onths passed. CalPERS had the opportunity to undertake the avai1able formal 

23 adversarial and evidentiary APA hearing. (Government Code, §§I 1500, et seq.) 

24 

25 
7 For example, a July 18, 2005 "Pension Abuse Detail" sheet identified Heringer as 

26 analyst and quoted the March 13, 1996 letter from CaiPERS to Vernon: "It would be logical that 

27 Mr. Malkenhorst would receive retirement benefits calculated on the position of City 
Administrator/ City Clerk. However, the other duties for the positions listed above would be 

28 considered overtime. 11 
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13. However, CalPERS chose not to proceed to a contested APA hearing. (Ibid.) 

2 Final Determination and Decision in Quasi-Judi~ial Process in 2005-2006 

3 14. On August 17, 2006, CalPERS formally "ruled" by determination letter. It held 

4 that "CalPERS has determined" that Malkenhorst was entitled to the higher pension, including 

5 the inclusion of his 25% longevity pay as part of the "compensation earnable" used to calculate 

6 the pension allowance. CaJPERS infonned Malkenhorst and Vernon that CalPERS' would ."make 

7 the adjustment to Mr. Malkenhorst's allowance." (Letter from Alinda Heringer of CalPERS to 

8 Marla Aspinwall of Loeb & Loeb~ August 17, 2006.) 

9 15. The determination letter could also be seen as a voluntary dismissal of the 

10 administrative process, with prejudice,8 especially in light ofthe fact that CalPERS V\tliS the 

11 entity that originally challenged Malkenhorst's right to the higher pension, then e55entially 

12 conceded that he ·was right. Since CalPERS controlled the administrative process, it could simply 

13 have gone forward \vith the process had it feJt there was any merit to pursuing its original 

14 decision to reduce the pension. CaiPERS did not reserve any right to re-litigate the matter. 

15 16. On November 30, 2006, CalPERS informed Malkenhorst that it would use 

16 $44,128 per month as his final compensation.9 (/bid) 

17 17. CalPERS paid Malkenhorst a lump sum amount of$176,105.79 as a cumulative 

18 unde~payment. (Letter from CalPERS to Mal kenhorst, November 30~ 2006.) 

19 18. CalPERS resolved in Malkenhorst's favor aU outstanding issues that were raised 

20 or could have been raised in the compulsory quasi-judicial process. (Letter from Alinda Heringer 

21 of CalPERS to Marla Aspinwall of Loeb & Loeb, August 17. 2006.) The correction of the "final 

22 compensation" and payment of the lump sum confirmed it. (Letter from CalPERS to 

23 

24 
8 A voluntary dismissal acts as a final judgment on the merits. A dismissal with prejudjce 

is the modem name for a common law retraxit. Dismissal with prejudice is determinative of the 
25 issues in the action and precludes the dismissing party from litigating the issues again. (Estate of 

Redfield (2011) 193 Cal.App.41
h 1526, 1533. See also Federal Home Loan Bank ofSan 

26 Francisco v. Countrywide Financial Corporation (April!, 2013, First Appellate District) 
pending~ A13S898.) 27 9 CalPERS used the full $35,302 monthly base salary plus 25% longevity pay that 

28 Vernon paid. 
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Malkenhorst. November 30, 2006.) 

2 19. CaiPERS' August 17, 2006, determination letter did not explicitly mention 

3 Malkenhorst's single full time position or single base salary. However: all the legal or factual 

4 issues that arose from the core nucleus of operative facts of his Vernon employment had been 

5 presented or should have been considered by CaiPERS when it paid Malkenhorst the higher 

6 pension and the lump sum. (lbid.) CalPERS had earlier acknowledged that Malkenhorst's sjngle 

7 full time position and single base salary had been raised in the appeal. CalPERS resolved these 

8 challenges as part of the litigation of the 2005·2006 process. (Letter from Alinda Heringer of 

9 CalPERS to Marla Aspinwall of Loeb & Loeb, August 17, 2006.) 

10 20. Malkenhorst believed all issues were finally resolved. CalPERS acquiesced and 

11 consented. Malkenhorst detrimentally relied. 

12 Six Yea.rs Passed 

13 21. Another six (6) years passed without any notice of dispute from CalPERS. 

14 22. From 2006 to 2012, Malkenhorst was well known as the highest paid pensioner in 

15 the CalPERS system. (See, for example, April29, 2009 article in The State Worker blog at the 

16 Sacramento Bee.) 

1 7 CaiPERS' Second Process, Audit 

18 23. On May 25, 2012, under the guise of conducting an "audit", CalPERS requested 

19 that Malkenhorst provide additional information, documentation and argument. (Letter from 

20 Tomi Jimenez ofCalPERs· to Malkenhorst, ~lay 25, 2012.) CalPERS examined whether 

21 Malkenhorst held numerous separate concurrent jobs at Vernon, each with its o~n separate 

22 duties, hours of works and compensation. 

23 24. On May 31, 2012, CalPERS released a statement to the media; "Ca/P ERS Slashes 

24 Pension of Former City of Vernon Qtficial. Pen.sion Fund ~enies membership to other offlc:ials. '' 

25 CalPERS' Chief Executive wrote that Malk.enhorst's pension was "an affront to ... hundreds of 

26 thousands of public employees .... " (The statement remains on CalPERS' website.) 

27 25. CalPERS made Malkenhorst's new 2012 determination letter publicly available. 

28 26. Mal kenhorst sought documents by public records act, including those related to 
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the 2005-2006 administrative process. (Letter from John Michael Jensen to CalPERS, June 5~ 

2 2012.) 

3 27. Under protest, in which he also reserved and addressed laches~ collateral estoppel 

4 and charter entity autonomy issues, MaJkenhorst responded on July 25, 2012. 

5 Orange Countv Deelaratorv Relief Action ReCharter Cities/Counties' Constitutional 

6 Home Rule Autonomy 

7 28. On behalf of himself and 100,000 employee5 of charter cities and counties~ 

8 Mal kenhorst initiated a Complaint for Declararory Reliefin the Orange County Superior Court10 

9 chaJlenging CalPERS' invasion of the constitutional '1home rule" autonomy of charter entities to 

1 0 detennine compensation and office structure for pension purposes. 11 

11 29. The primary right at issue was charter entities' rights to determine local 

12 compensation and office decisions. The wrong alJeged was CalPERS' invasion of charter cities' 

13 and counties' autonomy to detennine compensation and offices for pension purposes. The relief 

14 requested sought to compel CalPERS to act on its ministerial duty to utilize the compensation 

15 and offices designated by charter entities. As applied, the writ sought to prohibit CalPERS' 

16 review or revision of the compensation that Vernon paid Malkenhorst and the office structure of 

17 Vernon's local government. 

18 30. CalPERS opposed and Vernon appeared and argued in the Orange County case. 

19 31. On October 19, 2012, the Hon. Jamoa A. Moberly of the Orange County Superior 

20 Court ruled that charter entities waive their constitutional "home rule" rights when they contract 

21 with CalPERS to admimster pension benefits for their employees. (Minute Order of the Hon. 

22 

23 10 Malkenhorst v. Ca/PERS~ Orange County Superior Court case no. 30-2012-00588466 

24 was initiated on behalf of approximately 1 00,000 employees of charter cities and counties that 
contract with CalPERS for bcnefit5. 

25 1 1 CaJPERS' audit response was not a final detennination. Malkenhorst hoped that 
CalPERS would recognize that it was estopped and abate the start of a "second" process. He was 

26 still investigating and seeking documents regarding the 2005-2006 administrative process to 

27 ascertain whether collateral estoppel/res judicata would bar a second process. Further, among 
other things, a Vt.Tit on collateral estoppel would be premature and speculative as a response to 

28 the naudit". 

12 
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Jamoa A. Moberly, October 19, 2012.) As a result, Judge Moberly ruled that Malkenhorst failed 

2 to exhaust his administrative remedies. 

3 Earlier Start of CaiPERS• Second Administrative Protess Against Malkenhorst 

4 32. On October 22,2012, after Judge Moberly sustained CalPERS' demurrer without 

5 leave to amend, CalPERS issued a "final determination'' letter that announced the ini1iation of 

6 the second administrative process. CalPERS specifically asserted the legal and factual issues 

7 already resolved in the 2005-2006 review. 12 (Letter from Tomi Jimenez of CalPERS to 

8 Malkenhorst, October 22, 2012.) 

9 Ruling on Demurrer to Charter City Home 'Rule Autonomy Issues, Dismissal 

10 33. On December 28, 2012~ the Judge Moberly slightly changed her order to reflect 

11 preemption by contract, denied Malkenhorst's motion for reconsideration, sustained CalPERS' 

12 Demurrer, and ruled that Vernon's constitutional "home rule'' autonomy was preempted by the 

13 city contracting with CalPERS pursuant to Marsille v. City ofSanta Ana (1976) 64 Cal.App.3d 

14 764.) (Minute Order of the Hon. Jamoa A. Moberly, December 28, 2012.) Judge Moberly 

15 dismissed the case on January 23, 2013. 

16 34. On January 28, 2013, Malkenhorst timely appealed Judge Moberly's ruling (Case 

17 No. 0047959 in the Fourth Appellate District, Division 3. 

18 Obtaining Additional Information About CalPERS' 2005-2006 Administrative Process 

19 35. Malkenhorst had long sought documents under the Public Records Act from 

20 CalPERS. 

21 36. Although the PRA requests were narrowly targeted and specific, CaiPERS 

22 provided approximately one hundred and forty thousand (140,000) copies or electronic pages of 

23 Bates stamped documents. 

24 

25 
12 In its 2012 reviev.-·, CalPERS contends that MaJkenhorst held multiple positions V~~ith 

26 separate duties and responsibilities, work bouts and salaries for each position, and thu~ was not 

27 entitled to utilize the base salary he'd received as City Administrator for pension calculation; and 
it contends that Nlalkenhorst was not entitled to the 25% longevity pay special compensation 

28 previously approved by CalPERS. 
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37. The vast majority of the approximately 140,000 pages are irrelevant. 

2 38. CalPERS refused to provide documents related to its 2005-2006 review and 

3 resolution ofMalkenhorst's job, compensation and pension calculations. 

4 39. In November or December 2012, counsel discovered an August 17~ 20061etter 

5 from CalPERS to Marla Aspinwall of Loeb & Loeb. (Letter from Alinda Heringer of CalPERS 

6 to Marla Aspinwall of Loeb & Loeb, August 17, 2006) that mentioned an administrative process 

7 in 2005. 

8 Contaets with Fonner Counsel for Reeords. DocumeDts 

9 40. Beginning in or around mid-December 2012, Malkenhorsts counsel directly 

10 contacted Marla Aspinwall, the Loeb & Loeb attorney who handled the administrative appeal in 

11 2005-2006. 

12 41. On December 14,2012, counsel demanded Loeb & Loeb provide the client files 

13 of its prior representation ofMalkenhorst. 

14 42. On December 18 and 19,2012, Loeb & Loeb supplied new documents containing 

15 the "Notices of Appealtl in the 2005-2006 process. 

16 43. Malkenhorst's and Vernon's joint "~otices of Appeal" in 2005-2006 (Letter from 

17 Marla Aspinwall of Loeb & Loeb to Lori McGartJand of CalPER.S, August ll , 2005 ~ Letter from 

18 Marla Aspinwall of Loeb & Loeb to Alinda Heringer of Cal.PERS, November 3, 2005) involve 

19 compensation, pay, offices, structure, pension~ and related issues. These are the same issues 

20 CaiPERS is asserting in the current administrative process. (See, for example, letter from Tomi 

21 Jimenez of CalPERS to Malkenhorst, October 22, 2012.) 

22 44. On December 18,2012, Malkenhorst infonned CalPERS that collateral 

23 estoppeVres judicata applied to bar a second administrative process. (Letter from Jotm Michael 

24 Jensen to Tomi Jimenez and Scott Yates ofCalPERS, December 18,2012. 

25 45. CalPERS' 30-day administrative deadline 'vas approaching. CalPERS failed to 

26 respond timely to abate the second process on collateral estoppel, etc. grounds. Counsel filed 

27 under protest a fonnal appeal ofCalPERS' .. final determination" to reduce Malkenhor5t's pension 

28 on December 21~ 2012. Malkenhorst specifically reserved his rights to assert jurisdictional, 

14 
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1 collateral estoppel, re.~judicala, and other issues. 

2 Procedural Background of the Collateral Estoppel Writ 

3 46. On January 16, 2013~ Malkenhorst filed his Verified Petition in the Los Angeles 

4 County Superior Court, case no. BS 141275, to preclude CalPERS from re-litigating issues. 

5 47. It was served on January 16~ 2013. 

6 48. On January 22,2013, Malkenhorst requested that CalPERS stay the 

7 administrative proceedings. (Letter from John Michael Jensen to Scott Yates, Tomi Jimenez and 

8 Renee Sal.azar of CalPERS, January 22, 2013.) 

9 49. On February 5, 2013, CalPERS rejected the stay offer. (Letter from Renee Salazar 

10 ofCalPERS to John Michael Jensen, February 5, 2013.) 

11 50. CalPERS filed a Demurrer. (Notice of Demurrer to Verified Petition & Demurrer 

12 of Respondent to Petitioner's Verified Petition filed on february 13, 2013.) 

13 51. Malkenhorst opposed the Demurrer, requested Judicial Notice, filed a dec:laration 

14 and exhibits, and filed a Motion for Preliminary Injunction \vith supporting documents. 

15 (Petitioner's Opposition to Demurrer, Exhibits 1-31 filed on March 4, 2013; Request for Judicial 

16 Notice & Proof of Service filed on March 7, 2013) (Notice of'Motion for Injunctive Relief filed 

17 on February 21, 2013; Request for Judicial Notice in Support filed on February 21, 2013.) 

18 52. Malkenhorst filed an ex parte request to expedite hearing on the stay. (Ex Parte 

19 Application filed on February 26, 2013.) CalPERS opposed in writing and appeared. By 

20 telephone, Judge O'Brien denied the ex parte expediting the Motion for Preliminary ]l'fjunction 

21 hearing. 

22 53. On March 15,2013 at the Demurrer hearing~ Judge O'Brien heard about 5 

23 minutes of oral argument. At about 3 PM, Judge O'Brien took the matter under submission. 

24 54. Apparently on Friday March 15, 2013 at about 5 PM, Judge O'Brien left the 

25 bench in Department 86. 

26 55. On Monday, !\1arch 18,2013, Judge O'Donnell was assigned to Department 86. 

27 56. On Tuesday March 19,2013, Judge O'Brien, apparently no longer assigned or 

28 presiding, issued his order. (Minute Order ofthe Hon. Robert O'Brien: March 19, 2013.) 

15 
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57. The order granted demurrer to the Verified Petition without leave to amend as 

2 discussed. 

3 58. The ruling on failure to exhaust administrative remedies ignores that Mal kenhorst 

4 had already exhausted in 2005·2006. CalPERS has no jurisdiction to detennine collateral 

5 estoppel/res judicata. 

6 59. Malkenhorst filed an appeal of Judge o•Brien's dismissal of the action on March 

7 21, 2013. 

8 60. A Petition tbr Writ of Supersedeas, Prohibition and/or Other Relief was filed in 

9 the Second District Court of Appeals on April 2: 2013. 

1 0 CaiPERS Attempts to Commeoc:e Second Administrative Protess 

11 61. On September 6, 2013, Malkenhorst•s counsel received a notice from the Office 

l2 of Administrative Hearing ("OAH") that CaiPERS sought 1o schedule a hearing in the 

13 Malkenhorst matter for March 5 and 6, 2014, before the OAH. 

14 62. CalPERS had not filed a 11Siatement of lssufts'' or other document that established 

1 5 jurisdiction in the OAH. 

16 63. On September 12,2013, Malkenhorst challenged Ca1PERS action by ''special 

17 appearance" letter to the OAH informing it of the appeals challenging the grant of demurrer in 

18 both the Los Angeles and Orange County actions. 

19 64. On September 13,2013, CalPERS responded with various allegations and 

20 argument. 

21 65. On September 13, 2013, Malkenhorst wrote another letter as a .. special 

22 appearancen letter challenging CalPERS' and the OAH'sjurisdjction and power. 

23 66. On September 18,2013, OAH staff telephoned the panies to schedule a 

24 teleconference on these issues. 

25 67. On September 20, 2013, presiding Judge Formaker of the Los Angeles office of 

26 the OAH informed counsel for Malkenhorst and for the City of Vernon during a conference 

27 call that some time prior to that date, CalPERS had filed and sent a "draft" Statement f~( Issues 

28 pleading (not served on, provided to or even disclosed to Malkenhorst) to one or more of the 

16 
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judges of the Los Angeles branch of the OAH. 

2 68. During the September 20, 2013 phone call, Presiding ALJ Fonnaker clarified that 

3 there were no rights or power to make a special appearance to challenge jurisdiction under the 

4 APA or before the OAH. 

5 69. On September 27, 2013, CalPERS attempted to initiate a new "second" 

6 administrative process in the OAH by filing a Statement of Js.fues. ·CalPERS faxed a copy of 

7 the Statement of Issues to counsel for Malkenhorst later that afternoon, but only after . 

8 Malkenhorst's counsel telephoned CalPERS and requested a copy. The Statement of issues has 

9 apparently never been mailed to Malkenhorst or his counsel. 

t 0 70. On September 30,2013, Malkenhorst filed a Petition for Writ of Supersedeas, 

11 Prohibition, and Request for Stay in the Second District Court of Appeal, Division Three, 

12 along with supporting motions and papers, on the charter cities constitutional issues, seeking to 

13 halt CalPERS' efforts to begin a second administrative process while the appeal was pending. 

14 71. On October 1, 2013, Malkenhorst also filed a Petition for Writ ofSuper.-;edeas. 

15 Prohibition, and Request for Stay before the Second District Court of Appeal, Division seven, 

16 7 on the collateral estoppel, re judicata, claim preclusion!' and issue preclusion grounds, again 

17 seeking to halt CalPERS' second adminisr.rative process while the appeal '"'~ pending. 

18 72. On October 3, 2013, the Second District Court of Appeal denied the Petition for 

19 Writ and Request for Stay without explanation. 

20 73. On October 10,. 2013, Malk.enhorst filed a Petition/or Review with the Supreme 

21 Court requesting review of the Second District's denial. 

22 

23 

24 

74. No decision has yet been rendered on Malkenhorst's Petitionf(Jr Writ and Request 

for Stay pending with the Fourtn District Court of Appeal. 

LAW AND ARGt'MENT 

2S I. lptroduction to Validity and Finality ofl005·2006 Process: CaiPERS' Authority to 

26 Make Determination! 

27 The management and control of the retirement system is vested in CalPERS' Board. 

28 (Government Code, §20120.) The Board may make such rules as it deems proper. (Government 

17 
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1 Code, §20121.) The Board shall determine and may modify benefits pursuant to the Public 

2 Employees' Retirement Law ("PERL", Government Code, §§20000, ot seq.). (Governme1rt Code, 

. 3 §20123.) The Board can adjust benefits. (Government Code, §20124.) CaiPERS is the sole judge 

4 of the conditions under which persons may continue to receive benefits. (Government Code, 

5 §20125.) 

6 CaiPERS does not need to undertake a fonnal evidentiary hearing to finally resolve 

7 disputed issues in its quasi-judicial administrative process. Formal evidentiary APA hearings are 

8 discretionary. (Government Code, §20134.) The Board may, in its discretion hold a hearing for 

9 the purposes of determining any question presented to it involving any right, benefit~ obi igation. 

10 "The Executive Officer is hereby authorized ... to fix and authorize the payment of any refund, 

11 allowance or benefit to which such applicant may be found to be entitled .... The Executive 

12 Officer may refer the question of an applicant's entitlement to any refund, allowance or benefit 

13 ... to a hearing officer for hearing." (Cal(fornia Code of Regulations~ §555, emphasis added.) 

14 When CalPERS decides to hold a formal evidentiary hearing~ it shall be conducted 

15 pursuant to the APA, Government Code section ll 500. The Board shall have all of the agency 

16 powers under the AP A. In any case, if it is impracticable to determine compensation, the Board 

17 may estimate the compensation. (Government Code, §20224.) 

18 II. 

19 

20 

21 

22 

23 

24 

25 

Collateral Estopoel and Res Judicata 

"Res judicata" describes the preclusive effect of a fmal judgment on the merits. 
Res judicata, or claim preclusion, prevents re-litigation of the same cause of 
action in a second suit between the same parties or parties in privity with them. 
Collateral estoppel, or issue preclusion, "precludes re-litigation of issues argued 
and decided in prior proceedings." 

(Mycogen Corp. v. Monsanto Co. (2002) 28 Cal.4th 888, 896, quoting Lucido v. 
Superior Court (1990) 51 Cal.3d 335, 341.) 

Difference Between Coll:lteral Estopoel aJtd Res .Judi~ata. In res judicata or claim 

26 preclusion, where the subsequent suit is between the same parties or parties in privity with 

27 them, on the same cause of action, the prior judgment operates as a complete bar to the second 

28 action. (See People v. Barragan (2004) 32 Cal.4th 236; In re Crow (1971) 4 Cal.3d 613.) 

18 
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1 Once a quasi-judicial process has decided an issue of fact or law necessary to its 

2 judgment, collateral estoppel precludes re-litigation of the issue in a suit on a different cause of 

3 action involving a party to the first case. (San RemcJ Hotel, L.P. v. City and County of San 

4 Francisco, Cal., 125 S.Ct. 2491, 162 L. Ed. 2d 315 (U.S. 2005).) 

5 Thus, a final judgment in a previous action between the same parties7 or their privies, 

6 operates as an estoppel or conclusive adjudication as to whatever issues in the second cause of 

7 action on a different claim or cause of action were actually and necessaxily litigated in the first, 

8 or could have been litigated in the other action. (Louis Stores; Inc. v. Department of Alcoholic 

9 Beverage Control (1962) 57 Cal.2d 749; Taylor v. Hawkinson (1957) 47 Cal.2d 893.) 

10 A prior fmal judgment on the merits settles not only every issue that was raised but al 

11 every issue that might have been raised in the first action. (Adam Bros. Farming, Inc. v. Coun 

12 of Santa Barbara, 604 F.3d 1142 (9th Cir. 2010).) 

13 ·A prior adjudication of a litigated issue is conclusive as to any facts that might have bee 

14 litigated in support of the ftrst cause of action or in support of any defense to the cause of action 

15 (Shore v. Shore (1954) 43 Cal.2d 677; Krier v. Krier (1946) 28 Cal.2d 841; Sutphin v. Spei 

16 (1940) IS Ca1.2d 195.) 

17 III. 

18 

19 

20 

21 

22 

23 

Collateral Estoppel Applies to Agencies and CaiPERS in This Matter 

Collateral estoppeUresjudicara applies to agencies acting in a quasi--judicial capacity. 

An administrative agency acts in a judicial capacity when it resolves disputed 
issues of fact properly before it and provides the parties V\t"ith an opportunity to 
present evidence and to litigate fully the issues. (United States v. Utah CQnstr. 
Co., supra, 384 U.S. at p. 422 [16 L.Ed.2d at pp. 660-661].) 

(Rymer v. Hagler (1989) 211 Cal.App.3d. 1171, 1178-1179.) 

Collateral Estoppel and Res Judicata Apply to Agencies. An administrative ordc 

24 determining facts within its jurisdiction, and relating to individual rights, will often be hel 

25 binding in a subsequent proceeding before the agency itself, where the statute does not e"pressly 

26 give the agency power to modify its decisions. (Olive Proration Program Committee for Oliv 

27 Proration Zcne No. 1 v. Agricultural Prorate Com. (1941) 17 C.2d 204, 209" 109 P.2d 918· 

28 Louis Stores v. Department of Alcoholic Beverage Control (1962) 57 C.2d 749, 756, 22 C.R. 14 
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371 P.2d 758t see People v. Sims (1982) 32 C.3d 468, 186 C.R. 77, 651 P.2d 321,. 

2 It is now generally recognized that res jud.icata applies in administrative proceedings to 

3 decisions of an administrative agency made puxsuant to its judicial function. (Hollywood Circle, 

4 Inc. v. Dept. of Alcoholic Beverage Control (1961) 55 Cal.2d 728, 732-733! 13 Cai.Rptr. 104~ 

5 361 P.2d 712.) 

6 No Statute allows CaiPERS to revisit its prior decisiona. Although CalPERS is 

7 obligated to address errors and omission, it is not empowered to revisit its prior detenninations 

8 and void res judicata. 

9 Opportunity to Litigate Standard The U.S. Supreme Court held: "When an 

10 administrative agency is acting in a judicial capacity and resolves disputed issues of fact properly 

11 before it which the parties have had an adequate opportunity to litigate, the courts have not 

12 hesitated to apply re.'i judicata to enforce ·repose''. (United Slates v. Utah Construction & Mining 

13 Company (1966) 384 U.S. 394.) 

14 Final Deeisiog. The doctrine of collateral estoppel is applicable to final decisions of 

15 administrative agencies acting in a judicial or quasi .. judiciat capacity. (United States v. Utah 

16 Constr. Co. (1966) 384 U.S. 394, 421-422 16 L.Ed.2d 642,660-661, 86 S.Ct. 1.545]; People v. 

17 Sims (1982) 32 Cal.Jd 468,480-481 [186 Cal.Rptr. 77, 651 P.2d 321]; French v. Rishell (1953) 

18 40 Cal.2d 477 [254 P.2d 26].) A final administrative decision binds the parties on the issues 

19 contested. (Miller v. City of Los Angeles (2008) 169 Cal.App.4th 1373.) 

20 No Requirement for Court to Review. Unreviewed findings of a state administrative 

21 agency are entitled to preclusive effect. (Brand v. Regents ofUniv. of California (2008) 159 

22 Cal.App.4th 1349.) An administrative adjudicatory decision which has not been overturned 

23 through the courts is absolutely immune from collateral attack. (Bank of America Nat. Trust & 

24 Savings Ass'n v. Mundo (1951) 37 Cal.2d 1.)13 

25 

26 

27 
13 CalPERS and Vernon are bound by collateral estoppel even in an "erroneous'' decision. 

as it was not timely challenged in a judicial review or writ ( Gilh v. Chiang (20 1 0) 186 
28 Cal.App.4th 444.) 

20 
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IV. ••Judicial" or "Quasi-Judicial" Character of CaiPERS' Administrative Process 

2 CalPERS' 2005-2006 administrative process was quasi-judicial in that CalPERS required 

3 Malkenhorst to hire attorneys to present contested law and facts to CalPERS where it was 

4 authorized to .make determinations of these matters. 14 CalPERS" prior administrative process me 

5 the threshold requirements: 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 v. 
17 

18 

... 'First~ the issue sought to be precluded from fe-Iitigation must be identical to 
that decided in a former proceeding. Second, this issue must have been actually 
litigated in the fonner proceeding. Third~ it must have been necessarily decided in 
the fonner proceeding. Fourth, the decision in the former proceeding must be final 
and on the merits. Finally, the party against whom preclusion is sought must be 
the same as, or in privity with, the party to the fonner proceeding. [Citations.] The 
party asserting collateral estoppel bears the burden of establishing these 
requirements.' [Citation.]" ... If all of these threshold requirements of collateral 
estoppel are met, the analysis determining whether that doctrine applies to give 
preclusive effect then looks to " 'the public policies underlying the doctrine before 
concluding that [it] should be applied in a particular setting.' [Citation.]" 

(Y.K.A. Industries, Inc. v . .Redevelopment Agttncy of City of San Jo.'fe (2009) 174 
CaJ.App.41

h 339, 356-357, quoting Pacific Lumber Co. v. State Water Resources 
Control Bd (2006) 37 Cal.4th 921, 943-944.) 

Applying the Threshold Reguirements of Collateral EstoppeVRes Judicata Doctrine 

This controversy meets all five threshold requirements: 

l) ldentiml to issue litigated ill former pr~ess. CalPERS asserts the same 

19 issues in 2012-2013 as it asserted in 2005-2006: that Ma)kenhorst held numerous separa 

20 positions with separate pay schedules, separate salaries and separate hours of work. 

21 CalPERS attempted to reduce his "compensation earnable" for pension calculation 

22 purposes, and exclude his 25% longevity pay. 

23 2) Issue must have had opportunity to be litigated. CalPERS has the right 

24 

25 
14 Although Malkenhorst has disputed the scope and nature of CalPERS' authority in this 

and other pending actions or papers, CaiPERS asserts that it is authorized by the PERL ~d the 
26 California Constitution to determine the right to and amount of benefits payable to Members, 

27 including Malkenhorst, and to initiate administrative processes to make those detenninations, by 
itself, by its Board, and by delegation, including to the OAH under the AP A, and to hold 

28 hearings, if necessary to make those determinations. 

21 
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2 

3 

4 

s 
6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

and power to make pension determinations. (Government (."ode, §§20099, 20123.) Once 

CalPERS advised ~1alkenhorst in 2005 that it \YaS cutting his pension and accepted his 

appeal, the quasi-judicial administrative process had begun. CaJPERS has the power 

under statute to decide these issues, and decide ,.,hether to hold a hearing under the AP A 

or not (Government Code, §§20123, 20134; California Code of Regulalionsi §§555, 

555.4.)
1
.s CalPERS initiated a compulsory administrative process for Malkenhorst that 

included the ultimate right to file a \\rlt of administrative mandamus if the process led to 

an adverse ruling against Malkenhorst. (Government Code, §§11500, 11523.) The only 

reason the process ended early is because CalPERS fonnally and finally resolved the 

issues in Malkenhorst's favor. 

Sims explained that "[a)n issue is actually litigated '[w)hen [it] is properly raised, 
by the pleadings or otherwise, and is submitted for detennination, and is 
determined .... A determination may be based on a failure of ... proof ... .' (Rest.2d. 
Judgments (1982) § 27 ~ corn. ~ p. 255, italics added.) (Sims, supra, 32 Cal. 3d at 
p. 484, 186 Cal.Rptr. 77,651 P.2d 321.) 

(Murray v. Alaska Airlines, Inc. (2010) 50 Cal.4th 860, 871.) 

But it is I he opportunity to litigate that establishes whether the agency acted in a 

quasi-judicial manner. If that party had the opportunity to litigate in the fonner process~ 

he or she will be bound by the results in the second. 

In Murray v. Alaslcfl Airlines, Inc .. supra, the Supreme CotJrt found that the 

Department of Labor's administrative process met the "actual litigation" requirement even 

though plaintiff (Murray) had !!Q opportunity to participate in a contested process up to 

thai polnl. The Court ruled that his ability to challenge the proposed order would ptovide 

such rights and that his failure to do so collaterally estopped him from re-litigating his 

claims. 

26 Is The Administrative Procedures Act would lead to a fonnal OAH hearing, the right to 

27 require testimony unctCr oath, to cross examine witnesses, to introduce evidence and argument, to 
be heard before an Administrative Law Judge, the issuance of an ALJ's Proposed Decision, 

28 preparation of an administrative record, and ultimately the right to appeal to the courts. 
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CalPERS clearly had such opportunity to bring the matter through the 

2 administrative process, but chose to finally resolve it without completing an adversarial 

3 process. Res judicata~ collateral estoppel, issue preclu5ion, and claim preclusion apply at 

4 the threshold to bar a second administrative hearing. (See Murray v. Alaska Airlines, 

5 supra.) 

6 3) Jssue necessarily raised in former process. The issues raised now were 

7 either decided and/or had to be raised for decision by CalPERS in 2005-2006. The 

8 alleged existence of separate offices, separate pay and separate hours of work were 

9 necessarily decided when CaiPERS provided Malkenhorst the higher pension amount an 

10 paid him the lump sum of$176,000 after it initially reduced his pension. 

11 CalPERS cannot "reserve'' the right to reopen a certain cause of action based on 

12 the same underlying core nucleus of facts about positions and pay. 16 

13 4) Decision final and on the merits. After CalPERS issued its July 18~ 2005 

14 "denial" letter offering appeal rights, there were three outcomes: 

15 (a) Malkenhorst could choose not to appeal (i.e., he could accept 

16 CalPERS' decision), suffer a reduced pension thereforth, and thus be collaterally 

1 7 estopped in any future action; 

1 g (b) Malkenhorst could appeal and CalPERS could take the matter through 

19 the entire OAH process and obtain a ruling in its favor; or 

20 (c) Malkenhorst could appeal and CalPERS could make a determination 

21 of the matter and thereby resolve i~ completing the administrative process withou 

22 undertaking a full hearing before an ALJ (or a full hearing before the Board) 

23 Wlder its own authority. 

24 Once CalPERS had forced Malkenhorst to engage lawyers to prepare a formal 

25 Notice of Appeal, Malkenhorst had appeared and taken his opportunity to litigate the 

26 

27 16 In 2006, CaiPERS neither asserted a right to re-Iitjgate the issues in the future nor 
28 obtained an agreement from Malkenhorst that it would be permitted to do so. 
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matter. CalPERS already generated a denial letter with appeal rights that had established 

2 that CalPERS had the opportunity to litigate the issues. 

3 In fact, both Malkenhorst and CalPERS actuaJly litigated the issues. 

4 CalPERS' decision to resolve the 2005-2006 administrative process by letter was 

5 no different for purposes of collateral estoppel than if the full evidentiary OAH process 

6 (or a fuJI hearing before the Board, etc.)~ carried through and Malkenhorst prevailed. 

7 CalPERS is not required by statute to make every binding quasi-judicial decision 

8 in any particular way. (Government Code, §§20120 et seq, 20123: 20134; California 

9 Code of Regulations, §§555, 555.4.) 

10 5) Same party as in former proc:ess or one in privitt. Both parties-

It CalPERS and Mal kenhorst-are identical in the 2005-2006 process and the current 

12 administrative process. Malkenhorst is in privity with Vemon and CalPERS. Vernon is in 

13 privity with CalPERS. 

14 VI. Settlement, Dismissal is Sufficient for CoUateral EstoPPel and Res Judicata. 

15 A voluntary dismissal acts as a final judgment on the merits. A dismissal with prejudice 

16 is the modem name for a common law retraxit. Dismissal with prejudice is detenninative of the 

1 7 issues in the action and precludes the dismissing party from litigating the issues again (Estate of 

18 Redfield, supra, at 1533.) 

J 9 A dismissal with prejudice tenninates the action and detennines the rights of the parties. 

20 (Gagnon Co. v. l•ievQda Desert Inn (1955) 45 Cal.2d 448; Roybalv. Univflrsity Fol'd (1989) ~07 

21 Cal.App.3d 1080.) 

22 Such a dismissal is equivalent, for purposes of res judicata, to a judgment on the merits 

23 in favor of the defendant who is dismissed, and as such bars further litigation on the same subjec 

24 matter between the parties. (Torrey Pines Bank v. Superior Court (1989) 216 Cai.App.3d 813.) 

25 It is a bar not only to a subsequent action on the same cause, but also to preclude further 

26 litigation of issues raised in the dismissed pleadings. (Torrey Pines Bank v. Superior Court, 

27 supra.) And it is not subject to collateral attack unless the orde:t is void, particularly when it \\'115 

28 made and entered for a consideration. ( Wouldridge v. Bwns (1968) 265 Cal.App.2d 82.) 

24 
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~1oreover, a dismissal \vith prejudice need not be supponed by consideration to have the 

2 effect ofajudgm.ent. (Roybalv. University Ford, supra.) 

3 Dismissal bv Consent of Both Parties: Retraxit. Where the dismissal is by consent or 

4 stipulation of both parties after a compromise or settlement of the action, it is intended to operate 

S as a retraxit, and the judgment, entered with prejudice~ will bar a new action. (See Goddard v. 

6 Security Tille Ins. & Guarantee Co. (1939) 14 Cal.2d 47,55 (dictum]; Sears v. De Mola (1958) 

7 157 Cal.App.2d 216,220 Dalla v. Staab (1959) 173 Cal.App.2d 613~ 621; Louie Queriolo 

8 Trucking v. Superior Court (1967) 252 Cai.App.2d 194, 200; Sylvester v. Soulsburg (I 967) 252 

9 Cal.App.2d 185, 193; Kronkright v. Gardner (1973) 31 Cal.App.3d 214, 219.) 

I 0 Where Re"ord Does Not Indicate Reason for Dismissal For purposes of applying the 

11 doctrine of res judicata, a dismissal with prejudice is dle equivalent of a final judgment on the 

12 merits, even when the record does not indicate the reason for the dismissal. (Boeken v. Philip 

13 Morris USA (201 0) 48 Cal.4th 788, 793 [plaintiffs dismissal of action for loss of consonium was 

14 final judgment:- barring her later \\TOngful death action].) 

l S Collateral Estoopel Effect of Dismissal. A dismissal wilh prejudice bars any later 

16 lawsuit on the same claim. A judgment of dismissal entered thereon is a final judgment on the 

17 meritst entitled to res judicata effect. (Boeken v. Philip Morris USA, supra, at 793; Rit:e v. Crow 

I 8 (2000) 81 Cal.App.4th 725, 733-734.) 

19 The res judicata effect of a voluntary dismissal with prejudice is the same as for any 

20 other final judgment on the merits: It precludes parties from re-litigating the same cause of action 

21 in a subsequent suit. (Alpha Mechanical, Heating & Air Conditioning. Inc. v. Travelers Cas. & 

22 Sur. Co. o[America(200S) 133 Cal.App.4th 1319~ 1331 (voluntarydismissal with prejudice "is 

23 given the same fmality as if the matter were adjudicated and proceeded to a final judgment on 

24 the merits"]; see Le Pare Comm. Ass'n v. Workers' Comp. App. Bd. (2003) II 0 Cal.App.4th 

25 1161, 1172-1173 [dismissal with prejudice ofpersonaJ injury action against uninsured employer 

26 no bar to workers• compensation claim because different rights involved].) 

27 In Torrey Pines Bank v. Superior Court, supra~ the court held that a voluntary dismissal 

28 with prejudice not only operated as a bar (res judicata), but also as a collateral estoppel, barring 

25 
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litigation of affirmative defenses. (Torrey Pine.r Bank v. Superior Court, supra, at 822. 824.) 

2 No \\'ritten Consent That Ruling Was Without Prejudice. "Thus, any party, including 

3 the plaintiff, may voluntarily dismiss an action without prejudice az any time prior to entry of a 

4 final order upon the written consent of all other parties." (321 Henderson Receil.•able~· 

5 Origination LLC v. Ramos (2009) 172 Cal.App.4th 305. 314, emphasis added.) 

6 Example Applied: "Under no stretch of the imagination in the present case can the 

7 payment of $218,837 on the $262,600 judgment (83 percent of the judgment) be considered a 

8 judgment on the merits for [the manufacturer]; rather, it reflects a considered decision by [the 

9 manufacturer] that pursuing the appeal to its conclusion would result in [the manufacturer] 

10 paying the full judgment plus interest. [~e manufacturer's] facade of continued nonliabil1ty by 

11 use of stereotyped language in the settlement agreement does not alter the fact that the plaintiff 

12 prevailed in the lawsuit because of the jury's finding of a product defect." l t is the nature of the 

13 action and the character of the judgment, not recitals in thejudgmen~ that detennine whether it i 

1 4 res judicata. (Sandoval v. Superior Court (1983) 140 Cal.App.3d 932, 940, citing Goddard v. 

15 Security Title Ins. & Guarantee Co. (1939) 14 Cal.2d 47:o 52.) 

l6 Settlement is Entitled To Collateral Estoppel, Res Judicata Eff'eet. A compromise 

1 7 settlement of one action is entitled to res judicata effect in a second action, operating as a merger 

18 and bar of all pre-existing claims and causes of action in the first settled action. (Smith v. Golden 

19 Eagle Ins. Co. (1999) 69 Cal.App.4th 1371, 1374-75; Citizens for Open Access to Sand & Tide. 

20 Inc. v. Seadr{tl A.-~s'n (1998) 60 Cai.App.4th 1053, 1065-67.) One court found the contention that 

21 res judicata did not apply to a settlement "absurd." (Eichman v. Fotomat Corp. (1983) 147 

22 Cal.App.3d 1170, 1177.) 

23 Retraxit. Retraxit is equivalent to a judgment on the merits and as such bars further 

24 litigation on the same subject matter between the parties or their privies. (Rice v. Crow, supra.) 

25 A "retraxit" is generally defmed as a settlement in which the defendant pays the plaintiff money 

26 in return for a dismissal with prejudice. (ld., at 733 .) Although the judgment of djsmissal is in 

27 favor of the defendant, the payment of money to the plaintiff reflects that the plaintiff achieved a 

28 least a portion of the relief sought. (Sandoval v. Superior Court, supra, at 939 ["To hold 

26 
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otherwise would exalt fonn over substance"].) 

2 As between plaintiff and defendant, the dismissal with prejudice given in exchange for 

3 consideration bars further litigation on the cause of action at issue based on the theory that the 

4 plaintitTcannot recover twice for the same cause of action. (Kronkright v. Gardner (1973) 31 

5 Cal.App.3d 214, 218.) In this sense~ one may say that the "defense of. retraxit has been subsumed 

6 into the doctrines of res judicata and collateral estoppel." 

7 
" 'Where the parties to an action settle their dispute and agree to a dismissal, it is a retraxit an 

8 amounts to a decision on the merits and as such is a bar to further litigation on the same subjec 

9 matter between the parties.'" Rodriguez v. Fireman's Fund Ins. Co., 142 Cal.App.3d 46, 54! 19 
Cal.Rptr. 705, 709 (2d Dist.l983) (emphasis omitted), quoting Wouldrtdge v. Bums, 26 

10 Cal.App.2d 82, 85:~ 71 Cal.Rptr. 394,396 (1st Dist.1968), quoting 17 Am. Jur. § 91 (1957). 

11 '~.'here the evidence and proceedings before a trial court show a retraxit, the defense may 

12 be availed of, even though not affirmatively set up by a defendant. Common law retraxit, i.e .. a 

13 voluntary renunciation by plaintiff in open court of his suit and cause thereof by which plaintiff 

14 forever lost his action, is now accomplished by a dismissal with prejudice. (Aerojet-General 

15 Corp. v. Commercial Union Ins. Co. (2007) 155 Cal.App.4th 132.) 

16 VU. Public Policies Underlying Collateral Estoppel/Res Judicata 

17 In Murray v. Alaska Airlines, Inc., the Supreme Court ruled the importance of cotlateral 

18 estoppel and res judicata "include[s] conserving judicial resources and promoting judicial 

J 9 economy by minimizing repetitive litigation, preventing inconsistent judgments 'vhich 

20 undennine the integrity of the judicial system~ and avoiding the harassment of parties through 

21 repeated litigation." (Murray v. /Uaska Airlines, Inc., supra~ at 879.) 

22 Re-litigating the 2005-2006 issues wastes the legal and quasi-judicial resources. The 

23 public pays the expense of wasteful or duplicative process. 

24 Re-litigating the same issues shakes the faith of litigants: CalPERS l\1embers and the 

25 public. In People v. Silhs, supra, the Supreme Court "reasoned that allowing re-litigation would 

26 diminish the value of the administrative process, which was the defendant's sole means of 

27 challenging the administrative charges. It (Castillo 'V. City of Los Angeles (200 1) 92 Cal.App.41h 

28 477, 483, citing to Sims at 488.) Re-litigation runs the risk of reaching a decision inconsistent 

27 
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with the previous one. 

2 Finally, re-litigating is driven by "harassment of parties (Malkenhorst] through repeated 

3 litigation". CalPERS cannot take a "second bite at the apple'' now that the political winds have 

4 perhaps changed and harass Malkenhorst, including by forcing him to pay more legal fees and 

S suffer a politi~aJ circus. 

6 VIH. A_pplieation Against CaiPERS as Ageney Under Murray v. Alaska Airlines 

7 Malkenhorst (the individual) seeks to preclude CalPERS (the agency) from re-Iitigating 

8 issues. CalPERS initiated the administrative process in 2005 and accepted a formal appeal in a 

9 quasi-judicial manner to resolve disputed issues of fact. CalPERS provided the parties with an 

10 opportwlity to present evidence and to Htigate for more than a year. CaJPERS decided against a 

11 formal evidentiary hearing in 2006, although obviously it was available. 

12 That earlier process meets all the requirements of a "quasi-judicial" proceeding subjectin 

13 future proceedings to issue preclusion as set forth in the Supreme Court's detailed opinion in 

14 Murray "· Alaska Airlines, supra: 

15 (i) CalPERS initiated a formal quasi·judicial process subject to the APA by 

16 informing Appellant that it was slashing his expected pension allowance; 

17 (ii) CalPERS granted Appellant and his fonner employer (City of Vernon) appQl 

18 rights if they wished to contest CaiPERS' detennination; 

19 (iii) CalPERS received and accepted two separate Notices of Appeal filed with 

20 CalPERS by Appellant's counsel, which enumerated facts and law supportin@ Appellant's proper 

21 pension allowance and attached supporting docwnents; 

22 (iv) CalPERS and counsel for Appellant engaged in extensive discussion and 

23 evaluation of Appellant's position, including correspondence between CalPERS and Appellants' 

24 counsel, over the course of more than a year; 

25 (v) CalPERS made a decision to resolve the dispute without the necessity of a hearin 

26 before the OAH as provided by the AP A; 

27 (vi) CalPERS issued a "detennination" lerter which acceded to Appellant's position 

28 and acknowledged he was entitled to the full pension allowance he claimed; 

28 
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(vii) CalPERS' Board of Administration did nothing to challenge the administrative 

2 resolution of the dispute, to seek the allowable OAH hearing and a Proposed Decision by an 

3 Administrative Law Judge, or to conduct its own Board hearing on the matter as provided by 

4 Government Code section 20 134; and 

5 (viii) CalPERS subsequently paid Appellant all ofrhe funds that CaiPERS had 

6 underpaid and withheld from the time of his retirement and during the period when CalPERS 

7 was contesting the amount of the pension allowance. 

8 Despite this-including the fact that CalP ERS itself determined in the course of its own 

9 quasi-judicial proceeding that Appellant was entitled to the full pension allowance that CalPERS 

1 0 had initially challenged-and deSTJlte the fact that CalPERS did nothing to timely challenge the 

11 resolution of that quasi-judicial proceeding, allowing it to proceed to the equivalent of a final 

12 nonappealable order, CalPERS is now attempting tore-litigate the exact same issues in a new, 

13 second quasi-judicial administrative process. 

14 IX. CaJPERS' Aqthority to Make Decision; Diseretionarv Administrative Bear-ing 

15 Process 

16 Prior to the initial hearing, the CalPERS Board, or the Executive Officer acting on the 

17 Board's behalf, is authorized to determine or modify benefits for service. (Government Code. 

18 §§20099, 20123.) 

19 Moreover: the PERL and Regulations adopted by CalPERS make the holding of a formal 

20 OAH hearing optionaL If a Member receives a reduction but does not file an appeal, CalPERS 

21 does not hold an evidentiary hearing. If the Board agrees ""ith a Member as to benefits, it may 

22 also make a formal binding decision without an evidentiary hearing. "The board may, in its 

23 discretion, hold a hearing for the purpose of detennining any qtJestion presented to in involving 

24 any right, benefit, or obligation of a person under this part." ( Gov~rnmenr Code, §20 134, 

25 emphasis added.) "The Executive Officer is hereby authorized ... to fix and authorize the 

26 payment of any refund, allowance or benefit to which such applicant may be found to be 

27 entitled .... The Executive Officer may refer the question of an applicantts entitlement to any 

28 refund, allowance or benefit ... to a hearing officer for hearing." (California Code oj' 

29 
MALKENHORSTS MEMORANUM OF POrNTS AND AUTHORITIES RE 

COLLATERAL ESTOPPEL, RES JUDICATA, ISSUEJCLAIM PRECLUSJON 

Attachment H (B) 
Malkenhorst's Motions 
Page 206 of 226



OCT-11-2013 16:28 From:DRL LLP 3104777090 To:9167953659 P.208,..227 

Regulations~ §555: emphasis added.) 

2 CalPERS had authority to resolve a11 issues in 2006 in a fonnal binding manner that is 

3 sufficiently judicial to support collateral estoppel, without having a fonnal evidentiary hearing. 

4 CaJPERS can assert estoppel against those Members who fail to appeal an adverse determination 

5 Similarly, Malkenhorst can assert collateral estoppel against CalPERS as a pany after CaiPERS 

6 has initiated a quasi-judicial process that was resolved formally in his favor. 

7 X. 2005-2006 Administrative Process 

8 CalPERS admits that it initiated a fonna1 compulsory quasi-judicial process in 2005-

9 2006. CaJPERS staff has the authority. 17 (Title 2 Reg. J5j.) The Executive Officer may refer 

10 questions for hearing but a hearing is not required. (Government Code, §20134; California Code 

11 of Regulations, §555.) Exhaustion is only required in the "f1rst instance" of an administrative 

12 dispute. (Reich v. Webb (1963) 218 Cal.App.2d 862, 868.) fn 2005~ Malkenhorst was initially 

13 dissatisfied with CaiPERS' reduction of his pension based on longevity, special compensation, 

14 positions, and pay. He and Vernon timely appealed to the CalPERS Board by 'hTitten notice, 

15 filed by counsel, Loeb & Loeb. (Title 2 Reg. 555.1 .) 

16 Fonnally on behalf ofMaikenhorst and Vernon, Loeb & Loeb filed at least two 

17 documents, one labeled ''Notice: of Appeat•• with documentation and evidence to rebut CalPERS 

18 determinations of compensation, positions: longevity, over time, and related issues and a second 

19 follow-up letter with additional documentation and evidence. (Title 2 Reg. jjj, 1 .) (Letter from 

20 Marla Aspinwall of Loeb & Loeb to Lori McGartland of CaiPERS:~ August l 1, 2005; Letter from 

21 

22 
17 The Public Employees' Retirement Law (PERL) and regulations require submission of 

23 certain disputes that are expressly limited to technical matters within the CaiPERS expertise. 

24 Nowhere in the PERL is there evidence that Legislature intended to abrogate collateral 
estoppellresjudicata. (Coast & Southern Fed S. & L. Assn. v. Trans~Coast S. & L. Assn. (1971) 

25 16 Cal.App.3d 205, 110.) The PERL legislation is not so It general and comprehensive" as to 
imply a legislative intent to displace or preclude common law rights, such as collateral estoppel 

26 and res judicata. Statutes do not supplant the common law unless the Legislature intended to 
21 cover the entire subject. (L E. Asso~iates v. Safeco Title Ins. Co. (1985) 39 Cal.3d 281 ~ 285; Rojo 

v. Kliger, supra, at 80.) 
28 
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l Marla Aspinwall of Loeb & Loeb to Alinda Heringer ofCaiPERS, November 3, 2005.) CaiPE 

2 accepted the "Notice of Appeal": evidence and argument. (Letter from Alinda Heringer of 

3 CalPERS to Marla Aspinwall of Loeb & Loeb, September 23~ 2005; Letter from Alinda Heringer 

4 of CaiPERS to Marla Aspinwall of Loeb & Loeb, August 17, 2006.) )Jtalkenhorst was not 

5 required and could not compel CalPERS to hold an AP A hearing. CaiPERS itself could have 

6 initiated and undenaken an available AP A process, but CalPERS choose not to. 

7 Malkenhorst exhausted the available administrative process that was in his power to 

8 advance in 2005·2006. Malkenhorst could do no more. If CalPERS continued to reduce his 

9 pen,ion, then Malkenhorst could seek an APA hear.ing. (Title 2 Reg. 555.4.) As it was, 

10 Malkenhorst fully prosecuted and exhausted his administrative remedies in 2005-2006 and 

11 waited for a ftnal decision. 

12 Explicitly "ruling" on evidence and argument that CalPERS had or received in its quasi-

13 judicial process, CalPERS' staff made a written decision in Malkenhorsfs favor. (Letter from 

14 Alinda HeringerofCalPERS to Marla Aspinwall of Loeb & Loeb, August 17, 2006.) CalPERS 

IS considered all of the facts upon which the right to benefits depends and made a ruling on the 

16 merits. (Ibid.) No new facts have or could have arisen as Malkenhorst retired prior to the 2005-

17 2006 administrative process. CalPERS' final determ.ination letters to V emon and Mal kenhorst 

18 were appropriately construed as adjudicatory aetion. (Kirkpatrick v. City of Oceanside ( 1991) 

t 9 232 Cat.App.3d 267: 219.) Intending the "ruling" to have substantial effectt CalPERS sought for 

20 all parties to rely on its findings. 13 CalPERS paid Malkenhorst a lump sum to resolve the 

21 underpayments or reduction since retirement, and then continued to pay his higher pension for 

22 the next 6 years. In 2006, the administrative remedy for issues about Malkenhorst's positions, 

23 compensation, longevity~ special compensation, and related i5sues were exhausted. (Abelleira v. 

24 Disrrict Court of Appeal, Third Dist. (1941) 17 Cal.2d 280, 293.) The August 2006 decision 

25 became final. (Abelleira, supra, at 284.) 

26 

27 
18 If nothing els~, C~ERS August 17, 2006 det:rminati~n letter is in the nature ~f ~ 

settlement agreement, bmdmg on CaiPERS. (See San Dtego Pollee Officers' A.~s'n v. San Dzego 
28 City Employees' Retirement System (9th Cir. 2009) 568 F.Jd 725, 735~) 
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Malkeuhorst Did Eventbing io His Power to Exhaust in 2005-2006. Malkenhorst did 

2 evel}1hing in his power to adjudicate his rights in the administrative process in 2005-2006. If 

3 CalPERS had engaged in a formal evidentiary hearing, either before the Office of Administrative 

4 Hearings or otherwise, it may have prevailed, or it may not have. 

5 But if CalPERS prevailed before the ALJ and then subsequently adopted a final decision 

6 adverse to :Malkenhorst, Mal kenhorst would have had the choice to file a vvTit of administrative 

7 mandamus or be bound by the decision. Any other avenue!' forum, or attempt to unsettle the 

8 decision in 2005-2006 would be barred by collateral estoppel/res judicata. (See Murray v. 

9 Alaska Airlines, Inc., supra.) 

1 0 No Abandonment in 2005 .. 2006. CaiPERS wrongly implies that Mal kenhorst simply 

ll initiated the process and then abandoned it without awaiting CaJPERS' final outcome:. (Reich v. 

12 Webb, supra, at 868.) After the appeal is initiated, a party cannot abandon the administrative 

13 proceedings and avoid the result. The parties would have to await a final decision and, if it was 

14 adverse, then file a petition for writ of mandate to overturn the decision. Otherwise, the 

15 administrative decision "has issue and claim preclusive effect .... "(Miller, supra, citing Page v. 

16 Los Angeles County Dept. (2004) 123 Cal.App.4th 1135, 1142.) CalPERS' August 2006 decision 

17 was final and entitled to collateral estoppel effect. It is also proof that Malkenhorst exhausted his 

18 administrative remedies. (Castillo v. City of Los Angeles, supra, at 481-487.) 

19 Final Decision. In 2006, CalPER$ made a final detennination that Mal kenhorst was 

20 entitled to the higher pension. CalPERS resumed paying the higher pension. CalPERS paid 

21 Mal kenhorst a lump sum of approximately $176,000 for the accumulated underpaid monies that 

22 CalPERS withheld during the 20056 administrative process. 

23 AU parties understood that the agreement was f'mal. There was no consent to allow 

24 CalPERS to re-litigate the issues. 

25 Res JudicoJa As to Vernon and CaiPERS. The party challenging the 2006 decision 

26 timely exhaust any available judicial avenues for reversal of adv~rse findings. (Johnson "'· City o 

27 Loma Linda, supra, at 69-72.) 

28 Neither Vernon nor CalPERS timely filed a judicial action to overturn the letter 
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s 
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determination. Malkenhorst did not have an obligation to appeal or file a writ petition to secure 

his favorable decisjon. Malkenhorst was not aggrieved. At that time, Vernon desired the decision 

that it sought If a party considers the fmdings adverse to it, they must seek judidal review. 

"[U]nless a pany to a quasi-judicjal proceeding challenges the agency's adverse 
findings made in that proceeding, by means of a mandate action in superior court, 
those findin.gs are binding ... decision has achieved finality due to the aggrieved 
party's failure to pursue the ex.clusivefudicial remedy for reviewing 
administrative action." 
(Miller v. City of Los Angeles, supra.) 

9 For present purposes, CalPERS and Vernon received an "adverse" decision in 2006. They 

10 failed to challenge it in court. 11Failure [of Vernon and CalPERS] to do so will result in any 

11 quasi-judicial administrative findings achieving binding, preclusive effect and may bar further 

12 relief on the same claims." (McDoHald v. Antelope Valley Community College Dist. (2008) 45 

13 Cal.4th 88t 113!' citing Johnson v. City o.f Loma Linda (2000) 24 Cal.4th 61, 76; Pacific Lumber 

14 Co. v. State Water Resources Control Bd (2011) 37 Cal.4th 921, 944; Runyon v. Board of 

15 Trustees of Calif. Slate Univ. (2011) 48 Ca1.4th 760, 773.) 

16 Parties suffering an adverse decision oan get judicial review by filing a petition for a writ 

17 of mandate. (Government Code, §11523.) If so~ this Court is the proper jurisdiction for that 

18 challenge. CalPERS and Vernon's claims are time barred. 

19 Appli~ation Against CalPERS as Agency Under Murrav v. Alaska Airline. Often, 

20 coJlateral estoppel arises against an individual who receives a final administrative determination 

21 but faHs to challenge it by a Vv-rit. Collateral estoppel bars the indi·vidual party from re-litigating 

22 the issues in a separate suit or different forum. 

23 In this case, however, Malkenhorst (the individual) seeks to preclude CalPERS (the 

24 agency) from re-litigating issues. 

25 IfCalPERS had engaged in a formal evidentiary hearing, either before the Office of 

26 Administrative Hearings or otherwise, it may have prevailed. or it may not have. 

27 But if CalPERS prevailed before the AU and then subsequently adopted a final decision 

28 adverse to Malkenhorst, Malkenhorst would have then had a choice how to resolve the matter. 
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1 Malkenhorst would then either have filed a writ of administrative mandamus or he would be 

2 bound by the final order. Any other avenue~ forum, or attempt by Malkenhorst to seek a different 

3 result of the process started in 2005-2006 would be barred by collatcraJ estoppel/res judkata. 

4 (See Murray v. Alaska Airlines. supra.) As it was, the issues were resolved in 2005-2006 by 

5 CalPERS' detennination in Malkenhorst's favor. 

6 Collateral estoppel/res judicata applies to both parties in a prior adjudication. CalPERS 

7 was a party to the 2005·2006 detennination after initiating a quasi-judicial process, and thus 

8 CalPERS should now be estopped. If they once existed, CaiPERS has forfeited its right to litigate 

9 those issues again. 

10 CaiPERS Has Consented To Its Administrative Decision. In People v. Sims. supra~ th 

11 Supreme Court found that collateral estoppel barred a subsequent criminal prosecution for 

12 welfare fraud. In Sims, the Department of Social Services had already conducted an 

13 administrative process where it \VBS found that no fraud had been committed. Sims presented 

14 evidence, but Sonoma County~ a party to the DSS hearing process, declined to participate fully 

15 and present evidence. The hearing officer concluded there was no fraud. The DSS adopted the 

16 decision. Sonoma County neither requested rehearing nor sought judicial review of the decision. 

17 The Court found that Sonoma County was collaterally estopped to challenge the prior 

18 administrative decision. 

19 In this case: CalPERS initiated the 2005-2006 process based on evidence that it possesse 

20 or received from Malkenhorst's attorneys, including assertions about Malkenhorst•s employment 

21 situation and demanding Malkenhorst produce responses and documentation under compulsion. 

22 At the end of that process, CalPERS freely conceded that Malkenhorst was right and issued a 

23 "determination" letter which a\varded Malkenhorst the full pension. 

24 As the agency which had commenced and controlled the administrative process, 

25 CalPERS was under no obligation to resolve the matter short of a full-blown OAH evidentiary 

26 hearing and issuance of an ALJ's Proposed Decision. If CalPERS had prevailed in the 

27 administrative process, Malkenhorst would have been bound by it unless he prevailed on a writ 

28 of administrative mandamus. The fact that CalPERS fmally and formally agreed to accept 
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Malkenhorst's position and terminated the compulsory administrative process before reaching the 

2 stage of an OAH hearing similarly constitutes final resolution. 

3 XI. Judicial Estoppel 

4 CalPERS and Vernon would be subject to judicial estoppel as: (1) the same party who 

5 has taken two positions; (2) the positions were taken in judicial or quasi-judicial administrative 

6 proceedings; ( 3) the party was successful in asserting the first position; ( 4) the two positions are 

7 completely inconsistent; and (5) the first position was not taken as a result of ignorance~ fraud. or 

8 mistake. (County of imperial v. Superior Court (2007) 152 Cal.App.4th 13! 34.) There is no right 

9 to be joined only to be ban:ed by judicial estoppel. 

10 Vernon Actively Litigated On Behalf of Malkenhorst in the 2005-6 Process. As it 

11. would be judicially estopped from changing its prior testimony, Vernon's non-joinder does not 

J 2 expose Vernon to "a substantial risk of incurring double, multiple~ or otherwise inconsistent 

13 obligations." (Code of Civil Procedure: §389(a), cl. (2Xii).) Vernon remains liable for 

14 contribution for the pension, fot which Vernon became obligated at Malkenhorst's retirement. 

15 There is no potential risk of greater obligations. In effect, CalPERS is asserting Vernon as an 

16 indispensable party to allow Vernon an Hlicit potential gain.l9 CalPERS is asserting that Vernon 

17 may benefit by lowering its current pension contributions ifV em on is allo\ved to contradict its 

18 prior administrative positions and reduce Malkenhorst's pension. 

19 A court should consider fairness and equity in deciding whether a party is indispensable. 

20 A court has the power to proceed with a case even if indispensable parties are not joined. (People 

21 ex rei. Lungren v. Community Redevelopment Agenc:y (1997) 56 CaJ.App.4th 868~ 876.) In any 

22 event, CalPERS can litigate the issues sufliciently as administrator and fiduciary on Vernon's 

23 behalf 

24 Vernon is Barred. As a basic issue, Vernon would also be barred by collateral 

25 estoppelire.s judicata. 

26 

27 19 Vernon's pension obligation to CalPERS was super funded (i.e. more assets than 
28 needed to fund actuarial expectations) at the time ofMa.lkenhorst' retirement 
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1 Vernon is not trying to start a hearing.20 Vernon will not be "impaired or impeded" from 

2 any legitimate interest by not being joined as a party. (Code of Civil Procedure, §389(a)(2)(i).) 

3 Joinder is required only when the absentee's nonjoinder precludes the coutt from rendering 

4 complete justice among those already joined [i.e., CalPERS and Malkenhorst]." (Arkwright-

5 Boston Mfrs. Mut. v. CityojJVew York(2d Cir.1985) 762 F.2d 2059 209.) 

6 XII. CalPERS' Process is Inadequate, Futile, Excused in 2012 

7 In 20121 CalPERS' administrative process is inadequate, excused, and futile. (Kirkpatrick 

8 v. City of Oceanside, supra, at 278.) Collateral estoppel excuses or renders exhaustion to be 

9 absurd. The process is inadequate as barred. (Rojo v. Kliger, supra, at 87.) Exhaustion of non· 

10 statutory claims is not required. (Ibid.) Submitting collateral estoppel claims is also futile 

11 because you suffer the legal hann to be avoided. 

12 These collateral estoppel/res judicata claims arc also based on common law not subject 

13 to administrative exhaustion. 

14 Futile. The administrative remedy is inadequate, unavailable, andfulile to pursue. 

15 (Jonathan Neil & Assocs., Inc."'"· Jones (2004) 33 Cal.4th 9177 935.) CalPERS has already 

J 6 declared its ruling. (Ibid.) The ''inadequaten process fails to provide basic due process 

17 protections: including not recognizing collateral estoppel. (Glendale City Employees' Ass'n, Inc. 

18 v. City ofGlendJ:Jle (1975) 15 Cal.3d 328~ 342-343; City of San Jose v. Operating Engineel's 

19 Locallfnion A'io. J (201 0) 49 Cal. 4th 597, 609.) 

20 The failure to adhere to collateral estoppel is unconstitutional and excuses the 

21 administrative process. 

22 Administrative Process Already Satisfied; Res Judicllta.lvlalkenhorst satisfied the 

23 exhaustion requirement in 2005·2006 when the substance of the claim was tried and 

24 ''detennined". (7 Witkin, Cal. Procedure (4th ed. 1997), Judgment, §313, p. 864; Johnson v. City 

25 of Loma Linda (2000) 24 CaJ.4th 61, 77.) He does not need to exhaust again. 

26 

27 
20 Vemon was named as a real party in interest in the Orange Co1.mty case because 

Vernon was one holder of the charter city right to determine compensation and government 
28 structure. Malkenhorst was a third party beneficiary of Vernon's charter city constitutional rights. 
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No Present Requirement to File Administrative Appeal. CalPERS is without 

2 jurisdiction to proceed or require a (logically incompatible) administrative hearing to determine 

3 if collateral estoppel applies. It is not necessary for parties to file pro forma requests raising 

4 issues already fully argued before the agency and decided in the administrative decision. 

S (Runyon v. Board of Trustees of Calif. State Univ. (201 0) 48 Cal.4th 760.) 

6 Relevance to Appeal: Due Process Violation: No Remedies or :\leans to Assert 

7 Collateral Estoppel or Res Judicata in APA Administrative Process at Threshold. CalPERS 

8 can and does make many binding fmal quasi .. judicial decisions without undertaking an 

9 adversarial evidentiary process. 

10 However, CaiPERS conducts adversarial and evidentiary administrative hearings 

11 pursuant to the APA in the OAH. (Govemmet1t Code §20134; California Code of Regulations .. 

12 §555.4.) Once the agency estab(;shes jurisdiction in the OAH by filing a fonnal Statement of 

13 issues or otber pleadjng, the adversarial administrative process must continue in the OAH until it 

14 is concludes with ah Administrative La\v Judge (''ALJ") writing a Proposed Decision. 

15 (Government Code §11425.) 

16 The AP A contains two statutory chapters governing administrative adjudications by 

17 certain state agencies. (Government Code § § 11340, et seq.) The first chapter contains general 

18 proceduraJ provisions. (Government Code §§11400-11475.70.) Those general procedural 

19 provisions apply to all statutorily and constitutionally required state agency adjudicative 

20 proceedings, including formal proceedings. The second chapter covers formal administrative 

21 hearings. (Govenunent Code §§l 1500·11529.) A state statute or a federal statute or regulation 

22 applicable to a particular agency or decision prevails over a conflicting or inconsistent provision 

23 in the APA general procedural provisions. (Government Code §11415.20.) 

24 Within the APA and OAH, an "adjudicative proceeding" means an adversarial 

25 evidentiary hearing for determination of facts pursuant to which an agency formulates and issues 

26 a decision. (Government Code § 11405.20.) Once an agency files a Slatement of Issues with the 

27 OAH, an evidentiary hearing for detennination of facts is required for formulation and issuance 

28 of the decision. (Government Code§§ 11410.10, 11415.1 0.) The APA provides limited due 
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process in evidentiary matters, allowing the person notice and an opportunity to present and 

rebut evidence. (Government Code § 11425.10.) 

But once a formal adversarial administrative process starts in the OAH by CalPERS 

instituting a pleading) neither the individual nor the ALJ has any power or authority to stop it. 

(Government Code §§11370, et seq.; Chapter 3.5 (commencing with Govenunent Code §11340), 

Chapter 4 (commencing \\ith Government Code§ 11370), Chapter 4.5 (commencing with 

Government Code § 11400), and Chapter 5 { cQrmnencing with Government Code § 11500) 

constitute, and may be cited as, the Administrative Procedure Act. See concurrently filed Reque.s 

9 for Judicial Notice of the APA.) 

10 For example, within the APA process, an ALJ has no Independence or power to dismiss 

II or to terminate a case. (Kramer v. State Bd of Accountancy (1962) 200 Cal.App.2d 163.) 

12 Appellant has no right or ability to make a "special appearance" to challenge jurisdiction Wlder 

13 the APA. 

14 Demurrers are not authorized. Dispositive prehearing motions are not authorized. 

15 Prehearing conf~nces are limited to exploring settlement, clarifying issue~ witness 

16 identification, evidentiary objections, motions for intervention, and any other matters as shall 

17 promote the orderly and prompt conduct of the hearing. (Government Code § 11 S 11.5.) 

18 The AP A provides the individual wi1h no absolute right to continuance. (Government 

19 Code § 11524.) An individual may only request a stay tm.der the APA after the ALJ renders a 

20 Proposed Decision. (Goverrunent Code §§11519, 11521.) Moreover, a stay is available only in 

21 the short period after the agency's governing board considers the Proposed Decision and before 

22 the board's decision becomes final. (ibid.) 

23 Once an agency begins an AP A proceeding in the OAH by issuing a Starement c?f Jssue,i. 

24 the respondent has only 15 days to file a Notice of Defense. (Govenunent Code § 11506.) "Failu 

25 to ftle a notice of defense shall constitute a waiver of respondent's right to a hearing .... " 

26 (Government Code §11505(c).) 

27 A waiver by inaction may be the procedural result of a failure to act. (Law Revision 

28 Commission Comment to Gov. Code, §11415.40.) 
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Statement of Issues: Effect of APA Renders Collateral Estoppel, Res ,Judica.!la 

2 Defenses Meaningless, Without Remedy on Appeal and In Administrative Process. Even 

3 though Appellant has substantive legal right to abate a barred process at the threshold under 

4 collateral estoppel~ issue preclusion, claim preclusion, and res judicata, the OAH administrative 

5 process under the AP A provides no remedy for an individual to avail himself of or act on those 

6 rights and defenses. It is possible that even submitting the defenses of collateral estoppel and res 

7 judicata to the adversarial adrrunistrative process ironically waives those defenses by appearing 

8 and "consenting" to the process. 

9 Without even a mechanism in the AP A or the OAH to meaningfully adjudicate the 

10 defenses or bars, the agency is allowed to cause the hann (re-litigation) otherwise prevented by 

11 collateral estoppel and res judicata. 

12 The individual suffers the very harm that the defenses are supposed to protect against. 

13 Effectively, CalPERS or other state agencies can repeatedly assert jurisdiction in the 

14 OAH unde~ the APA, deprive the courts and reviewing courts of oversight, and force individuals 

15 to serially litigate adversariai claims without end. This is especLally true for political cases where 

16 an individual's rights are perceived to be "controvers~al". 

17 Xlll.. Attorney Fees 

18 A. Attorney Fees. Private Attorney General. Public Right to Make CaiPERS 

19 Respect the PER, Gove,.,tmelft Codt Section 8~0; CaiPERS' Violation of tbe 

20 PER is Arbitrary and Capricious; Request for Attorney's Fees 

21 In any civil action to appeal or review the award, finding, or other determination of any 

22 administrative proceeding under any provision of state lawl' except actions resulting from actions 

23 of the California Victim Compensation and Government Claims Board, where it is shown that 

24 the award, finding, or other determination ot"the proceeding was the result of arbitrary or 

25 capricious action or conduct by a public entity or an officer thereof in his or her official capacity, 

26 a complainant who prevails in the civil action and is personally obligated to pay attorney's fees 

27 may collect reasonable attorney's fees, co1nputed as prescribed, from the public entity, in 

28 addition to any other relief granted or other costs awarded. (Government Code, § 800: subd. (a}; 
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Code of Civil Procedure~§ 1021.5.) 

2 

3 

B. Attomev Fees Under Private Attorney General, Code of Civil Proced11re 

Section 1021.5 

4 Malkenhorst is vindicating the constitutional right of charter entities, the public's right to 

5 have a valid administrative process, the prohibition against the government ignoring the Parol 

6 Evidence Rule, and compelling CalPERS to recognize its limited jurisdiction. 

7 A court may award attorney fees~ upon motion, to a suc:cessfuJ party against one or more 

8 opposing parties in any action which has resulted in the enforeement of an jmportant right 

9 affecting the public interest if: 

I 0 • A significant benefit, whether pecuniary or nonpecuniary, has been conferred on the 

t 1 general public or a large class of persons; 

12 • The necessity and fmancial burden of private enforcement, or of enforcement by one 

13 public entity against another public entity, are such as to make the award appropriate; 

14 • Such fees should not in the interest of justice be paid out of the recovery, if any. 

15 With respect to actions involving public entities, this provision applies to allowances 

16 against, but not in favor of~ public entities, and no claim will be required to be filed therefor, 

17 unless one or more successful partie5 and one or more opposing parties are public entities. in 

18 which case no claim "·itt be required to be filed. (16 Cal. Jur. 3d: CoslS, § 121.) 

19 The benefits and cost of the c1aimant's.legal effort transcends Malkenhorst's mere 

20 personal interest. 

21 c. Attorney Fees Under Govel'nment Code 800: CaiPERS' Arbitraa and 

22 Capricious Behavior, Denial of Parol Evidence Rule.. Denial of Undisputed 

23 Amounts 

24 Arbitrary or capricious conduct encompasses conduct not supported by a fair or 

25 substantial reason, a stubborn insistence on following unauthorized conduct, or a bad faith legal 

26 dispute. (Government Code. §800; Zuehlsdorfv. Simi Valley Unified School Dist. (2007) 148 

27 Cal.App.4tb 249.) In this case, CalPERS is proceeding arbitrarily and capriciously, without fair 

28 or substantial reason, with a stubborn insistence or bad faith even though barred by collateral 
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estoppel: invading a charter city's constitutional autonomy, and in violation of parol evidence 

2 rulet and applying laws retroacti~ely that do not apply retroactively. 

3 An ay,wd of attorney's fees is proper \Vhere the agency relies on a patently invalid 

4 regulation. (Verdugo Hills Hospital, Inc. v. Depanment of Health (1979) 88 Cal.App.3d 957.) 

5 Failure to pay Malkenhorst can also be seen as lack of good faith, breaching its fiduciary 

6 duties, prejudicing Malkenhorst by unfairly denying him the financial wherewithal to mount a 

7 solid legal defense, etc. Malkenhorst seeks fees under Code of Civil Procedure section 1251.5 

8 and Government Code section 800. 

9 D. Amount of Attorney Fees 

10 In Los Angeles Police Protective League v. City of Los Angeles ( 1986) 188 Cai.App.3d 1, 

11 the Court provides detailed guidance to a trial court in assessing an attorney's fees motion. 

12 Where it is possible to quantify the benefit, CalPERS must first estimate the monetary value of 

13 the benefits obtained by the successful litigant. In this case, it is very difficult to actually quantif~ 

14 the benefit in purely monetary terms. The test is reasonableness. (Hewlett v. Squaw Valley Ski 

15 Corp. (1997) 54 Cal.App.4th 499.)21 

16 In California Common Cause v. Duffy, (1987) 200 Cal.App.3d 730~ the court held that it 

17 was improper to reduce the amount of attorney's tees to less than market rate on the basis of \vha 

18 a public attorney would earn. 

19 

20 

21 

22 

23 

24 

25 

26 

Our Supreme Court has approved a "market value" approach to awarding attorney 
fees, approving an award to a public attorney based on the prevailing market rate 
rather than a "cost plus" approach. Serrano v. Unruh. supra, 32 Ca1.3d at pp. 641-
642~ 186 Cal.Rptr. 754,652 P.2d 985.) The Supreme Court has observed an 
approach which awarded lower fees to public-interest attorneys would "inspire 
'lesser incentive to settle a suit without litigation than would be the case if a high
priced private finn undertook plaintiffs representation.' [Citations.]" (ld. at p. 642, 
186 Cai.Rptr. 754,652 P.2d 985.) The Supreme Court has also rejected the 
argument that a\varding fees at a market rate to a public interest attorney would 
resuJt in a windfall: " 'We do not think ... that compensating a public interest 

27 
21 Malkenhorst requests a hearing to establish that both the hourly rate and amount o 

time spent in this case are reasonable, whieh we request to allow additional evidence as to fees 
28 time spent, reasonableness, and related issues. 
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2 

3 

4 

5 

6 

7 

organization ... on the same basis as a private practitioner results in ... a 
windfall .... Indeed, \Ve are concerned that compensation at a lesser rate would 
result in a windfall to the defendants.' [Citations.]" (Ibid.) Subsequent decisions 
by the Courts of Appeal have also approved awards to public interest attorneys 
based on a prevailing market rate, noting "the market value approach is more 
likely to entice competent counsel to undertake representation of difficult and 
otherwise unrewarding cases.~~ (Margolin v. Regional Planning Com. (1982) 134 
Cal.App.3d 999. 1004, 185 Cal.Rptr. 145; San Bernardino Valley Audubon 
Society, Inc. v. County of San Bernardino. supra, 155 Cal.App.3d at p. 755, 202 
Cal.Rptr. 423.)" 
(California Common Cause, supra., at 756.) 

8 XIV. No Modification AUowed After Retirement 

9 A pension right may not be destroyed, once vested, without impairing a contractual 

10 obligation of the employing public entity. (Kern v. City of Long Beach, supra, at 852-853; .Bells 

11 v. Board of Administration (1978) 21 Cal.3d 859, 863.) 

12 A. Malkenhorst Vested in Law at the Time of His Retirement, Laws Were Not 

13 Retroactive 

14 In several places~ CalPERS seeks to apply statutes that became effective after 

15 Malkenhorst retired. CaJPERS cannot use laws that were passed after MaJkenhorst retired in a 

16 retroactive manner to divest Malkenhorst of his rights. For examp1e, written agreement and 

J 7 changes to special compensation rules changed in 2011. (Cal. Code Reg.'i. tit. 2, § 571.) 

18 Under California law, statutes are not to be given a retrospective operation unless it is 

19 clearly made to appear that such was the legislative intent. (Gadda v. State Bar of Cal., supra; 58 

20 Cal.Jur.3d, Statutes, §32 .. ) CalPERS is trying to retroactively bind Malkenhorst with rules and 

21 regulations that did not yet have the force and effect of law. 

22 A retrospective or retroactive statute is one that operates on matters that occurred, or on 

23 rights, obligations, and conditions that existed, before the time of its enactment, giving them an 

24 effect different from that which they had under previously existing law (Myers v. Philip 1\lorru· 

25 Companies, Inc. (2002) 28 Cal.4th 828; Renee.!. v. Superior Co11rt (2002) 96 Cal.App.4th 1450. 

26 Every statute that takes away or impairs veSted rights acquired under existing laws or creates a 

27 new obligation, imposes a new duty, or attaches a new disability~ in respect to transactions or 

28 considerations already past~ must be deemed retrospective (Strauss v. Horton (2009) 46 Cal.4th 
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364~ as modified, (June 17, 2009).) 

B. No Consent, No Waiver, No Estoppel, No Voluntary Appearance, Response 

Under Protest 

4 Although jurisdiction cannot be conferred by consent, Mal kenhorst does not consent and 

5 does not ·waive bi5 rights to contest jurisdiction and venue. Mal kenhorst submits intbrm.ation to 

6 CalPERS in this matter involuntarily, under compulsion, and for very 1imited purposes of 

7 responding to CalPERS' requirement that Malkenhorst file an Appeal so that CalPERS does not 

8 immediately reduce hjs pension. 

9 To prevent au unlawful reduction otl\falkenhorst's pension as threatened, we 

10 present the information in this Appeal under protest. We do not consent by appearance o.-

11 waive any rights. We reserve aU rights, including to chaDenge CalPERS' etTorts, authority, 

12 and jurisdietion. 

13 CONCLUSION 

14 CalPERS does not have jurisdiction to proceed. CalPERS must terminate the 

15 administrative process immediately and continue to pay Malkenhorst the higher pension. 

16 Legal authority overwhelmingly supports baning the re~litigation of issues resolved in a 

17 previous quasi-judicial administrative hearing process. 

18 In this case, CaJPERS should be barred from initiating a second administrative process 

19 based on the same facts and law that were already fully considered (or could have been 

20 considered) by CalPERS in its earlier process. 

2 I Respectfully submitted~ 

22 

23 

24 Dated: October 11, 2013 

25 

26 

27 

28 
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1chael Jet'tSen, 
W'\LI.I6JTJey for Respondent 
Bruce V. Malkenhorst, Sr. 
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1 John Jensen, Esq., State Bar No. 176813 
Law Offices of John Michael Jensen 

2 11500 ~~est Olympic Blvd Suite 550 
Los Angeles CA 90064 

3 (310) ~12-1100 
{31 0)477-7090 Facsimile 

4 johnjensen@jobnmjensen.com 
Attorneys for Bruce V. Malkenhorst, Sr. 

5 

6 
BEFORE THE BOARD OF ADMINISTRATION 

7 
CALIFORNIA PUBLIC EMPLOYEES' RETIREMENT SYSTEM 

8 In Re the Matter of ) CALPERS CASE NO.: TBD 
9 ) OAH CASE NO.: TBD 

BRUCE V. MALKENHORST, SR, and ) 
10 CITY OF VERNON, ) MALKENHORST'S REQUEST FOR 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Respondents. 
) OFFICIAL AND JUDICIAL NOTICE 
) 
) Hearing Dates: 
) Hearing Location: _ 
) 
) INCORPORATING CONCL"RRENTL Y 
) FILED MOTIONS, MEMORANDUM OF 
) POINTS AND AUTHORITIES, AND 
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) JUDICATA, ISSUE PRECLUSION, CLAIM 
) PRECLUSION; (2) CHARTER CITY 
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) (4) PAROLE EVIDENCE RULE (4) 
) JURISDICTIONAL CHALLENGE; (6) 
) DEMURRER;(?) AGENCY F AlLURE TO 
) STATE ACTS OR OMISSION ON WHICH 
) AGENCY MAY PROCEED (GOVERN-
) MENT CODE SECTION t 15069{A)(2)-(3)); 
) (8) MOTIONS IN LIMINE TO EXCLUDE 
) EVIDENCE; (9) MOTION TO STRIKE FOR 
) INDEFINITENESS; (10) MOTIONS AND 
) CHALLENGES REGARDING AOENCY 
) JURISDICTION AND AUTHORITY; (11) 
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1 Bruce V. Malkenhorst, Sr. MaJkenhorst requests Offici.al Notice and Judicial Notice of 

2 various matters. 

3 The Official and Judicial Notice offers evidence for consideration at the threshold as bars 

4 to jurisdiction and authority of CalPERS or the 0 All. 

5 Malkenhorst seeks Official and Judicial Notice of: 

6 (1) Petition for Reviews filed in the Supreme Court on the collateral estoppel , res 

7 judicata matter, seeking review ofthe Second District Court of Appeal 's denial of a 

8 writ of supersedeas and request for stay; 

9 (2) An appeal before the Fourth District Court of appeal or the Supreme Court involving 

10 the charter cities autonomy, including a "vrit of supersedeas that may involve a future 

ll Petition for Review; 

12 (3) CalPERS' official acts and records involved in the prior initiation of an Appeal 

13 process in 2005 and 2006; 

14 ( 4) All of the files or correspondence or ofi'icial acts by CalPERS involving or arising 

15 from the 2005-6 administrative appeal; 

16 

17 Respondent files this motion under protest, \>,1th a reservation of rights, and as a "specia 

18 appearance". Concurrently filed motions and supporting papers are incorporated in full herein. 

19 Respectfully submitted) 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Dated: October 11, 2013 By~ r Michael Jensen, 

2 
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MEMORANDUM OF POINTS AND AUTHORITIES 

1 

2 

3 

4 

5 

6 

7 Pursuant to Government Code section 11515 and Evidence Code sections 452 and 453, 

g Administrative agencies may take judicial or "officjal" notice of certain matters in a proceeding 

9 of an adjudicatory nature. Southern Pacific Transportation Co. v. State Bd. of Equalization, 191 

lO Cal. App. 3d 938,237 CaL Rptr. 191 (3d Dist. 1987); 
11 

12 Official and Judicial Notice Of Court Records and Official Acts and Records 

13 

14 Offieial At:ts .. Malkenhorst seeks official and judicial notice of CalPERS' official acts and 

15 records of the 2005-2005 administrative hearing (including letters from CalPERS to 

16 Malkenhorst) and the files in the 2005-6 administrative process 

17 

18 
As part of the 2005-6 administrative process, the letters and files are an official act and 

record of a government agency and subject to judicial notice under Evidence Code Section 452, 
19 

2o or 453 and 459. The Appellate court shall take judicial notice of them and any matter specified in 

21 

22 

23 

24 

Section 452 as Appellant requests it and has: 

(a) Given each adverse party sufficient notice of the request, through the pleadings o 

otherwise, to enable such adverse party to prepare to meet the request; and 

25 (b) Furnished the court with sufficient information to enable it to take judicial notice of th 

26 matter. Evid. Code § 453. 

27 

28 Matters Subject to Permissive .Judicial Notice: 

3 
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Judicial notice may be taken of the following matters to the extent that they are no 

2 embraced within Section 45 1: 

3 

4 

5 

6 

7 

8 

9 

(c) Official acts of the legislative, executive, and judicial departments of the United State 

and of any state of the United States. 

(h) Facts and propositions that are not reasonably subject to dispute and are capable o 

immediate and accurate determination by resort to SOW'Ces of reasonably indisputabl 

accuracy.': 

10 Court Records of Appellate and Supreme Court. 

11 

12 Judicial notice of court records would doubtless be sanctioned by Ev.C. 452(c), supra, 

13 §19, as "[o]fficial acts ofthe ... judicial departments." (See Law Rev. Com. Comment to Ev.C. 

14 452.) But to make the right to unlimited judicial notice unmistakably clear, Ev.C. 452(d) 
15 

16 
specifies that judicial notice may be taken of"[ r ]ecords of ( 1) any court of this state or (2) any 

17 court of record of the United States or of any state of the United States." 

18 

19 

20 

Respectfully submitted, 

21 Dated: October 11, 2013 

22 

23 

24 

25 

26 

27 

28 

4 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

PROOF OF SERVICE BY MAIL & FAX 

I am a resident of the State of California, over the age of eighteen years, and not a party to 

the wit~in action. My business address is Law Offices of John Michael Jensen, 11500 W. 

Olympic Blvd., Suite 550~ Los Angeles, CA 90064-1524. 

On October 11. 2013. I served the following document(s) by the method indicated below: 

1) Bruce V. Malkeqhorst's, Sr.'s Objeetioas to and Challenges CaiPERS' and OAR's 

Jurisdiction or Authority, Including under Government Code 11506 

:Z) Bruce V. Malkeuhorst•s, Sr.'s Points and Authorities on Laches, Statute of Limit4tions. 

Affirmative Defenses 

l) Respondent Ma.lkenborst's Demurrer, Including Under Government Code Sections 11505 

(a) (%)-(3) 

4) Bruce V. Malkeohorst, Sr.'s Assertion of Judicial Estoppel to Bar Evidence, Argument, 

Points and Authorities on Judicial Estoppel 

5) Bruce V. Malkeohorst's, Sr.ts Request for Evidentiary Bearing or Prehearing on 

Collateral E:ltoppel, Res Judicata, Claim/Issue Preclusion, Charter City, Laches, Statute of 

Limitations, Affirmative Defenses 

6) Respondent Malkenhorstts Notice and Motioo to Fo~e CaiPERS to Proceed by 

Accusation, Bear Burden of Proof; Memorandum of Points stnd Authorities in Support 

7) Bru~e V. Malkeahorst, Sr. •s Notice of !\lotion and Motiou in Limine to Exclude Cenain 

Prejudicial and Iaadmissible Evidence aud Testimony; Parol Evidence Rule, Memorandum 

of Points and Authorities and ~laration in Support; IProposedl Order, Set One 

8) Respondeot Malkeohont's Notice and !\lotion to Strike Statement of Issues; Memorandum 

of Points aod Authorities in Support; [Proposed) Order 

9) Respondent Mal kenhorst's Memorandum of Points and Authorities Regarding Charter 

Cities in Support of: 

10) MaJkeohont's Request for Official aod Judicial Notice; 

11) Malkenhorst's Memorandum of'Poiuts and Authorities regarding Collateral Estoppel Res 

Judieata, Issue Preclusion, Claim Pn~lusion, 

12) Malkenhorst's Poiots and Authorities on Parol .Evidence Rule 
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1 By placing the document(s) listed above in a sealed envelope(s) and consigning it First 

2 class mail through the U.S. Postal Service to the address (es) set forth below. 

3 
Renee R. Salazar 

4 California Public Employees' Retirement System 

5 Legal Office 
P.O. Box 942707 

6 Sacramento, CA 94229-2707 

7 
Fax: (916) 795-3659 

8 

9 I declare under penalty of perjury under the laws of the State of California that the above 

10 
is true and correct. Executed on October 11, 2013~ at Los Angeles, California. 

u JJ)L~ AJl~ 
12 Griselda MontesDeOca 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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