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- REPORT ON CITY ADMINISTRATOR’S MISAPPROPRIATION OF

PUBLIC FUNDS THROUGH THE MISUSE OF THE CITY PETTY
CASH AND THE CREDIT CARD PROCESSES

A0 Vemon City Council Members -

Leonis C. Malburg, Mayor

Thomas A. Ybarra, Mayor Pro-Tem
William “Bill” Davis, Councilman

H. “Larry” Gonzales, Councilman

W. Michael McCormick, Councilman

FROM: Eduardo Olivo, Legal Counsel

DATE: September 3, 2004

L INTRODUCTION

The City Adnﬁnisﬁator has improperly taken tens of thousands of dollars of City
funds. The misappropriations analyzed in this report are large, but may only be the proverbial
“tip of the iceberg.” Regardless of the total amount, the City Administrator’s systematic,
illegal conduct has placed not only himself and the City Attorney in jeopardy, but has also
exposed each City Council member to significant criticism and potential legal action.

_13_2_9?_3, my office began investigating the City of Vernon's reimbursement of
. hundreds of thousands of dollars to the City Administrator for various alleged expenses. As
discussed in detail below, the City Administrator has violated various City policies and has

improperly and illegally appropriated large amounts of City funds. The issues raised by such

conduct are extremely serious and constitute multiple violations of the law, including

violations of the Penal Code.
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The investigation was prompted by various Public Records Act requests made by The
Los Angeles Times regarding the City Administrator’s compensation and expenses. Such
requests required me 1o review thousands of City documents, which in turn raised various
issues regarding the Cify Administrator’s appropriation of City funds. I subsequently
determined that the City Administrator had: (1) repeatedly and blatantly violated the City’s
_-petty cash policy and misappropriated over $227,000 of City funds through the petty cash
process over a3 Y, year period; (2) taken City funds through the petty cash process to pay for
his personal expenses; (3) taken City funds through the petty cash process to reimburse
himself for gifts of cash to his family members; (4) caused the City to pay over $91,000 in
one year for his credit card charges in violation of the Vernon City Code; (5} charged over
$46,700 in one vear for meals and golf fees; (6) let his family members use the City credit
card for their personal travel costs; and (7} failed, in his capacity as City Clerk, to maintain

proper documents for the City related to such expenses.'

My office was forced to depend upon the City Administrator for the information
needed in order to pursue and complete the investi gation. The City Administrator and the
City’s Financial Legal Counsel/Financial Administrator? repeatedly promised me that they
would provide the information I requested. However, they failed to do so. Argund@ectobgr
of 200, aler] ssquestedadditionat information; the CitkAdministrator told me thashe
wouldéhandlethemattes” mthﬂmcmemﬁm&m&mtwmmg&mmm I
recently learned that this matter was, in fact, never properly presented to nor addressed by the
City Council. Because of the serious and troubling issues involved and the potential harmn to

the City and the City Council Members, my ethical and professional obligation to the City

' The Ciry Administrator also serves as the City Clerk, the City Treasurer and the Finance Director.
Thus, he was directly responsible and obligated to maintain City records to support and verify the
propriety of the City’s reimbursement of his own expenses.

2 Eric Fresch, the current City Attorney, was then the City's Financial Legak CounselfFinancial
Administrator. He is hereafter referred to as either Financial Legal Counsel or the City Attorney
(starting November 2003), depending on his status at the relevant time.
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compelled me to complete this report and provide the City Council with as much information

as possible.

IL SUMMARY OF FINDINGS

My investigation has revealed the following:

A The Petty Cash Expenditures

1. The City Administrator is also the City Clerk, the City Treasurer and Finance
Director and has a legal duty to assure that the City’s funds are spent according
to the law and for a proper public purpose and that proper documentation for

such expenses is maintained by the City.

2. The City Administrator has failed to carry out his duties as the City Clerk, City
Treasurer and Finance Director with regard to tens of thousands of dellars of
City funds that he took for his own alleged expenses.

3. The City Council has established a petty cash policy that allows for the
expenditure of cash on hand for small purchases. Such purchases must be
supported by sales slips. The City Administrator has repeatedly and
blatantly viclated that poiicy.

4. The City Administrator appropriated at least $227,783.01 of City funds
through the petty cash process over a three year period of time. The City's
records reflect additional appropriations that are not included in this total

because we did not receive adequate information.

5. Although the City Administrator appropriated large sums of City funds as
“petty” cash, many times in excess of $2,000 at a time (he took $7,32531 on

one day), he failed 10 support many of the appropriations with invoices or
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proof of payment and failed repeatedly to identify the alleged proper purpose

for such expenditures.

6. The City Administrator took thousands of dollars of City funds through the
petty cash process that he used to reimburse himself for persoral expenses that
" could never have been approved by the City Council. For example, he took
u City funds to reimburse himself for gifts of cash te his family and fiiends for
Christmas.

7. The City Administrator took City funds under false pretenses by submitting
documentation for expenses that had already been paid by the City or that he

aever paid himself.

8. The City Administrator improperly took City funds to reimburse himself for
his political contributions and, thus, caus_ed the City to violate the Political
Reform Act,

9. The City Administrator’s use of the petty cash process, in éontravention of
established City policy, hid his actions from the City Council.

10. ~ Many of the expenses that the City Administrator ran through the petty cash
process could never have been approved under the Vernon City Code.

11, Although some of the City Administrator’s “petty” cash appropriations may
relate to authorized or proper reimbursable expenses, they were never properly

submitted to the City Council for review or analysis.

12.  The City Administrator also used the petty cash process to tmproperly
appropriate City of Vernon Redevelopment Agency (“RDA”) funds. The
issues related to the RDA have been analyzed in 2 separate report that has been
submitted to the RDA Board of Directors.
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13,  After [ began my investigation, the City Administrator attempted to stop me
from completing my review of his expenses and from reporting his conduct to

the City Council.

14. TheCity Aftomey, who was then Financial Legal Counsel, prepared an
" admittedly misleading and false opinion regarding the propriety of the petty
- cash (and credit card) appropriations. He has also now caused City. financial
records, including records relating to the expenses addressed here, to have been

destroyed in violation of the law.

»

15.  The City Administrator’s actions were illegal and the statute of limitations for

criminal prosecution has not run on any of them.

B. The Credit Card Expenditures

1. The City Council adopted a credit card policy in 1983 that limited charges on
the City credit card to $2,000 for “‘reasonable and necessary” expenses. The
credit card policy may have been discussed in 2 City Finan;::c Committee
meeting in an attempt to clarify that the City Administrator could use the City

credit card for expenses incurred while traveling on behalf of the City.’

2. The City Administrator is the only City official/lemployee who controls a City
credit card. According to the City Attorney, the City Administrator’s credit
card was not issued in the City’s name, but was issued to him personally. In

cither case, his credit card charges have been paid directly with City funds.

3. The City Administrator charged at least $§1,600 in ong year on the City credit

* This was told to me by City staff but [ could not find any discussion of the credit card policy in
Finance meeting minutes that I reviewed for the period between 1696 through 2002. Further, a simple
discussion or minute order adopted by the Finance Committee cannot change a City Council
resolution. :
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card. Many of the charges are for his personal expenses.

4. The City Administrator used the City’s credit card to charge at least $35,878 in
meals in one year, One meal alone cost $1,200. Many of the meals were

consumed on the weekends at restaurants near his home,

-

5. The City Administrator used the City’s credit card to charge at least $10,840 in
one year for golf green fees for himself and his friends.

6. The City Administrator has failed to submit specific credit card charges or
statemnents for analysis and approval by the City Council. Instead, he has
caused City funds to be deposited and credited directly to his credit card
account. The warrant registers simply reflect 2 payment to Wells Fargo Bank,
which issued the credit card, with no specifics on the expenses incurred or any
indication that such expenses were all incurred by the City Admiinistrator. The

City Council has never approved such a process.

7. Although some of the credit card charges may be related to authorized and
proper reimbursable expenses, they were never properly submitted to the City

Council for analysis.

\

8. The City Administrator and Financial Legal Counsel attempted to justify the
City Administrator’s expenditures by coming up with alleged retated City
purposes, inchiding references to City Council Members. For example, the
City Administrator alleged that he spent §1,000 for “Sams” (Sam’s Cluby (
the City of Industry on behalf of several Council Membgrs and that he had
dinner with a quorum of the City Council o discuss City business on a

Saturday night at a restaurant near his home.

9. Many of the expenses that the City Administrator charged on the credit card

could never have been approved under the Vernon City Code.
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10.  The City Administrator has attempted to prevent the reporting of the details
of his expenditures to the City Council.

11.  The City Administrator’s actions were illegal and the statute of limitations

" for criminal prosecution has not run on any of them.

-’

[If. THE CITY ADMINISTRATOR HAS REPEATEDLY AND BLATANTLY
VIOLATED THE CITY'’S PETTY CASH POLICY BY TAKING LARGE
SUMS OF CITY FUNDS FOR ALLEGED EXPENSES WITHOUT
PROVIDING PROPER DOCUMENTARY SUPPORT

The City Administrator misappropriated at feast $227,783.01 in City funds through the
petty cash process between July 1998 through March 2002.* (Exhibit Number 1, Document -
Numbers 0 through 46)° He frequently took large sums of the City’s money, many times in
excess of $2,000 in one day. On one occasion, he took over $7,300 in one day. (Ex. 2) Many
of the appropriations were for “alleged” expenses that were not explained or supported by any

documentation.

A The City’s Petty Cash Policy.

A petty cash account is normally used for the purchase of small dollar items, for.
exarple, COD payments, postage stamps, supplies, and other small expenditures that occur
on a regular basis. A set amount of money is typically deposited in a petty cash find. A

person seeking reimbursement from the account prepares a request for payment that is made

from the cash on hand. When a payment is made from the account, a voucher (evidence of an
expense) is prepared and placed in the petly cash box in place of the cash that was paid. The

vouchers are sorted periodically and then a check drawn to replenish the petty cash on hand.

* He failed to provide records for his petty cash appropriations before or after this time period.

‘A complete set of the documents that support this report have been compiled and numbered, One
complete set has been submitted to the Mayor; | have several other copies. Only some of those
documents are attached here for convenience as exhibits. Further citations to the documents attached
as exhibits shall be in either of the following formats: “Ex.__* or “Ex. _: (Document Number).”

FE e s st it eyttt e i P oot e
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The various expenditures would then be recorded as expenses in the appropriate accounts.

Baron’s Accounting, Fisen (4™ ed. 2000).

The City Council has established a petty cash policy. According to City Council
Resolution No 1224, “Petty Cash Funds, as authonzed by the City Council from time to time,
_will be utilized for the purchase of smail items by the Department Heads. The fund shall be
replenished by periodic claims submitted to the City Clerk, supported by sales slips for each
purchase, and indicating the department for which the purchase is made.” (Emphasis added.)
(Ex. 3) The Finance Department maintains a petty cash fund account angl a petty cash drawer.
Wwe were informed that the petty cash drawer normally contains approximately $600. A
person draws from the petty cash fund by submitting a “Pefty Cash” voucher or form (a “Petty
Cash Form™) to the Finance Department. The request must be approved by the Director of
Finance/City Treasurer prior to payment. Thus, under the City’s policy, the peity cash fund
should operate as follows: (1) there should be a sum of money held by the City Treasurer; 2)
an anployee requests peity cash by submitting a Petty Cash Form; (3) petty cash funds are to
be used for the purchase of only small items; (4) sales slips for the small items purchased
must be provided to the City Clerk; (5) petty cash requests must be approved by the Director
of Finance/City Treasurer before payment; (6) the fund can only be replenished with the
appropriate supporting documentation; and (7) when the amount of disbursements from the
fund begins to approach the amount ofimoney established for the find (in this case $600), the
fund is to be replenished by a check made out to “Petty Cash/City Clerk.”

B. The City Administrator’s Misappropriation of City Funds Through the Petty Cash

Process.

A complete set of the documents that [ received could not practically be attached as
exhibits (although some are) to this report. Instead, they have been bound (in multiple
volumes) as “Documents Supporting Report on City Administrator’s Misappropriation of City

Funds” (hereinafier, referred to as the “Supporting Documents™).

* See e.g. Baron's Accounting, p. 221 Eisen (4" ed. 2000)
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The City Administrator provided City records for his petty cash transactions during
the time period between 1998 and March 2002. (Supporting Documents, Numbers 0-1031)
These records were incomplete, The most complete information provided was for 2001 and
consisted of copies of petty cash checks, Petty Cash Forms and some backup that was
attached to the checks. (SD Nos. 197-376) After ] requested more documentation, the City

— Administrator and the Financial Legal Counsel provided ledgers that they had prepared and
that identified most of the petty cash transactions for this period (Ex. 1) and a siack of
documents that they labeled *“Backup for Reimbursements.” (SD Nos. 592-1031)

The Petty Cash Forms generally atlocated claims for reimbursement among several
categories and City account numbers; for example, “Med” (Medical), “L&P” (Light &
Power), “Admin” (Administration}, PERS (Public Employment Retirement System), “Fin”
(Finance), “CR” (Community Relations), “Red” (Redevetopmentj. However, a great majority
of times the alleged allocation amounts differed from the expenses shown on the alleged
packup. As discussed in more detail below, this appears to have been intentionally done in

order to disguise some of the actual expenditures.

The Deputy City Treasurer advised that for all other City employees, the petty cash
that has been requested over the years has been small an.d was given to the requestor from the
petty cash drawer. This is consistent with how the petty cash policy was supposed to work.
The City Administrator, on the other hand, submitted frequent requests for petty cash for large
amounts that typically could not be paid out of the petty cash drawer. Instead, he would direct
the Finance Department (he is also the Finance Director) to issue a check payable to “Petty
Cash/City Clerk” for the total amount he requested. The check would be stamped with the
signature of Thomas Ybarra, the Mayor Pro Tem. The City Administrator would also endorse
many of the checks as the City Treasurer. He wouid then have the Deputy City Treasurer go
to the bank, cash the check and bring him back hundreds or thousands of dollars in cash. He

? Further references to the Supporting Documents shall be in the following format: “SDNos.__ - ___
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repeated this practice two to four times per month and on some occasions more than once in a
day, sometimes taking and pocketing more than five, six or even seven thousand dollars of the

City’s funds as “petty cash” at a time.®

As previously noted, the City Administrator is also the City Clerk, the City Treasurer

and the Finar;ce Director. Therefore, he submitied the Petty Cash Forms on his own behalf
”(as City Administrator), to himself (as City Clerk) and then approved his own requests (as
Finance Director or City Treasurer) for payment. The City Administrator repeatedly violated
the City’s Petty Cash Policy by fréquently taking large sums of City funds through the petty
cash process. Sometimes he submitted backup. However, he failed to submit sales slips for
the great majority of his alleged éxpenses, many times appropriating several thousand dollars
at a time, without any explanation or support. He also repeatedly submitted false claims in
order to take City funds for purported expenses that he did not pay, or that the City had
already paid to him once and sometimes several times before. The backup materials that he
submitted also reveal that he tock City funds through the petty cash process in order to pay for

his personal expenses.

C. Some Instances pf the City Administrator's Misappropriations.

1. At Least $59.126.53 was Appropriated in 1999 {not including part of July and
all of August). {

I received copies of 73 petty cash checks and Petty Cash Forms for 1999 which totaled
$59,126.53. (SD Nos. 47-123) No backup was provided for the amounts claimed.

In 1999, the City Administrator appropriated an average (not including August) of
over $5,37S per month in City funds as “petty cash.” The monthly totals were:

* The Deputy City Treasurer advised that the City Administrator is the onty employes in the City who
would use the City’s petty cash process in this manner.
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January $7,056.24
February $5,886.73
March 38,823.97
April $8,426.06
May $5,582.77
~ June $4,728.88
July $2,067.03
August ‘ Missing
September $1,613.36
Qctober $4.828.94
November $4,867.34
December $5,355.21

Notably, he took: $2,034.28 on January 4, 1999 for CR; $1,007 for L&P on February
2nd; $900 for Admin on February 8th; $1,090 for L&P on March 2nd; $900 for Admin on
March 8th; $1,032 for Red on March 31st; $2,761 for Red on March 31st; $2,208 for Admin
on April 14th; $1,037 for L&P on May 3rd; $885 for L&P on June 2nd; $979 for CR on June
21st; $830 for L&P on July 6th; $747 for L&P on October 4th; $608.61 for Admin on
November 1st; and $1,999.87 on December Sth for CR.®
(The doeuments supporting the above information are attached as Ex. 1: 28-39; see also
SD Nos. 47-123). '

2. $46,099.27 was Appropriated in 2000.

For 2000, I received copies of 34 checks made out to “Petty Cash City Clerk™ as well
3s copies of the Petty Cash Forms which totaled $46,099.27. (SD Nos. 124-196) The City

had no backup documents in its files.

The identification of these appropriations as “notable” should not imply that other claims for
hundreds of dollars at a time are not si gnificant. A list of all such claims would cause this report to be
much longer. Therefore, only some of the larger ones are listed.
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The monthly amounts were:

January $1,946.13
February $4,401.51
“,March $3,032.58
Aptl $2,262.57
May $3,864.91
June $3,237.02 ,
July $1,635.82
August $5,979.77
September $5,334.64
October $3,627.01
November $1,250.00
December $9,523.31

The following appropriations are notable: $1,458.31 total for CR in January;™
$3,686.95 for CR in August; $1,500 for CR on September 5th, with 2 total of $2,718 for CR
in September; $720 on December 4th for “Comm Rel Xmas"; $7,325.31 on December 4th;
$2,010.23 on December 10th for “Admin” and $1,212.12 for “Personnel” on that same date.

(The documents supporting the above information are attached as Ex. 1: 16-27; see also

SD Nos. 124-196).

3. $58,156.90 was Appropriated in 2001.

For 2001, I received copies of 60 petty cash checks and Petty Cash Forms that totaled
$58,156.90. Most of these checks were endorsed only with what appears to be a stamp
signature for Thomas Ybarra, the Mayor Pro Tem. Most of the checks were copied along
with corresponding Petty Cash Forms. (8D Nes. 197-376)

'® He received four petty cash checks in January of 2000.
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The monthly totals are:

January $5,948.22
February - . $8,502.97
March $8,176.51
" April $2,069.92
May $7,836.13
June $4,634.63 s
July $1,712.21
August $6,258.01
September $5,715.29
Qctober $8,941.00
November $£4,310.22
December $6,665.39

The following are notable: $2,213.73 on January 3rd, for Admin; $2,152.82 on
February 6th, for Admin; $1,999.07 on March 6th, for Admin; a total of $1,680 for CR in
March; $642 and $724.80 for CR on Aprl 24th; $1,850.67 on May 3rd for Admin; $1,350.16
on June 26th for CR; $1,000 for CR on August 14th; $1,538.31 for Admin on September
24ih; $2,724.67 for Admin on October i4du $2,559.16 on November 27th for CR and
$780.06 on November 7th for CR.

{The documents supporting the above information are attached as Ex. 1: 3-15; see also
SD Naes. 197-376). |

4, $12.279.24 was Appropriated in the First Three Months of 2002,

From Ianuary through March of 2002, the City Administrator appropriated $12,27%.24
in “petty” cash funds; we were not provided with information for the rest of 2002. The

monthly totals are:
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January $4,582.43
February ' $4,020.58
March $3,676.23

The following are notable: $1,369.17 on January 3rd without identifying the purpose
ot the expense; $640 for CR on March 20th.
(The documents supporting the above information are attached as Ex. 1: 0-2; see also

SD Nos. 377-399).

3

The term “petty cash” obviously refers to small amounts of cash. Incredibly, on one
occasion, the City Administrator took $7,325.31 in one day. (Ex. 2} The City Administrator
repeatedly failed to comply with the City’s Petty Cash Policy that limited use of petty cash to
smail purchases and required sales slips to substantiate the expense. In fact, he did m.at take
petty cash out of the petty cash fund in any manner consistent with the Petty Cash Policy.
Instead, he had “petty cash” checks for several thousand dollars cashed and simply pu-t that
ntoney into his pocket. The City Administrator used the petty cash process to take over two
hundréd thousand doflars of City funds for what he alleged were City-related expenses. Even
if, contrary to all logic, his appropriation of such amounts, thousands of dollars at a time,
sometimes several times per month and more than once per day, could be construed as within
the “petty cash” policy, his failure to prox}ide supporting documentation makes it impossible

to justify the reimbursement. The City's policy clearly reflects that such funds were not to be

RN AN

BT

taken repeatedly, thousands of doilars at a time, without support or explanation. Finally, the
limited information provided by the City Administrator reveals that ke actually took

thousands of dollars of City funds as petty cash Jor clearly impraper purposes.

Iv. THECITY ADMINISTRATOR SUBMITTED FALSE CLAIMS IN ORDERTO
IMPROPERLY TAKE CITY FUNDS THROUGH THE PETTY CASH
PROCESS

On multiple occasions, the City Administrator submitted documents that were

intended to mislead or confuse anyone reviewing such records. The petty cash records reveal

W, 0
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that on various occasions he submitted copies of different documents at different times for the
same expense in order to take more money than to which he may have been entitled.. The

following are specific incidents that we were able to identify.

1. On February 5, 2001, he took petty cash funds'' which included $463 for
medical expéﬁses. In support, he submitted an Information Sheet from Berkley Heartlab that
/has a payment section indicating that $463 was paid for services. Sixteen days later, on
February 22, 2001, he took another $463 in petty cash funds for alleged medical expenses.
This time he submitted a statement dated February 15, 2001, from Berkley Heartlab for $463
for the same services provided on February 6, 2001. In fact, he paid the $463 amount on
February 23, 2001, with the City credit card. On February 28, 2001, he then took $2,404.17
in petty cash funds, with medical subtotals of $100, $463 and $738. This time, he submitted a
copy of the City credit card receipt dated February 23, 2001, for payment of $463 to Berkley
Heartlab. Intotal, he submitted copies of different documents on three separate occasions for
the same $463 amount that he had charged on the City credit card. In other words, he never
actually paid the vexpense; the City had already paid it. Thus, he took 31,389 in City funds '

to which he was not entitled. (The documents supporting the above information are attached
as Ex. 4).

2. On February 23, 2001, he charged $675 on the City credit card for medicat
services from Dr. Daniel K. Mircheff, DDS rendered at that time, On March 7, 2001,' he took
$1,159.28 in petty cash funds for alleged medical expenses. He submitted backup of: '
$128.10, $148.69, $197.45 and $675, for a total of $1,149.14 ($100 short of the amount

'tak_en). He included a statement dated February 23, 2001, for $675 from Dr. Mircheff, DDS
for services rendered on that day. The statement actually indicates payment of $675 by credit
card and a “zero” balance. On March 21, 2001, he took another $675 in petty cash funds for

" The reference to “petty cash funds” throughout this document does not mean that funds were taken
from the petty cash fund. The City Administrator used the petty cash process to take City funds. Such

amounts were not petty. The phrase “petty cash funds” refers to the petty cash process and is used for
convenience.
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alleged medical expenses. This time he submitted a copy of 2 bill from Daniel K. Mircheff,
DDS, with a billing date of March 19, 2001, for 36785, as well as a copy of the City credit card
receipt. Oun September 24, 2001, he took $1,866.45 in petty cash funds, with a medical
subtotal of $1,766.45.'2 This time he submitted a copy of a document that explained the
insurance benefits that had been paid for the same services from Dr. Mircheff, DDS and

_which indicated $1,215 was due to the health care provide:r.13 One of the line items on this
document was $675 for the same service he paid on February 23, 2001. Thus, the City
Administrator tack petty cash on three different occasions (a total of $2,025) for the same
$675 expense that ke had never paid; it had already been paid with City funds through the
City credit card. (The documents supporting the above information are attached as Ex. 5).

3. On March 7, 2001, he took $1,159.28 in petty cash for medical expenses. He
submitted backup that included a Quest Diagnostics bill (No. 1550900322) for $128.1i_), dated
February 20, 2001, for services provided on February 2, 2001. On April 12, 2001, he took
$292 in peity cash. He submitted backup for $128.10 which was an invoice indicating
“Second Notice” dated April 31, 2001, from Quest Diagnostics for the same services on
February 2, 2001. He took City funds twice for this same $128.10 expense. (The
documents supporting the above information are attached as Ex. 6).

4, On March 13, 2001, he received petty cash which included an expense
reimbursement of $550 for “CR”. In support, he submitted a copy of an invoice (No. 57} -
dated March 8, 2001, for $550 from the Vernon Chamber of Commerce. One week later, on
March 20, 2001, he took another $550 which he again categorized as “CR” and that was
supported by the exact same Chamber of Commerce invoice (No. 57} dated March 8, 2001.
He again tock City funds ($550) twice for the exact same expense. {The documents

supporting the abave information are attached as Ex. 7).

2 Again, the backup does not support the total amount requested. This was also the same date on
which he sought duplicate recovery for the Dr. Foreman expense. See No. 5 below.

¥ This was not a bill and was not evidence of payment.
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5. On March 27, 2001, he took $609.31 in petty cash funds, which included a
medical reimbursement. In support, he submitted a copy of a Mutual of Omaha Statement of
Insurance Benefits document that indicated $157.62 was due to the health care provider, Scott
Foreman, MD, fo:j services rendered on February 6, 2001. Less than one month later,on
April 24, 2001, he took petty cash funds to “reimburse” himself fo.r this amount for a second

~“time. He sought medical expenses totaling $217.64. This time he produced a statement from
Dr. Foreman for services rendered on February 6, 2001, in the amount of $157.62, the same
amount shown on the Mutual of Omaha document, " Approximately five months later, on
September 24, 2001, he took $1,866.45 in petty cash funds which, for a Llll_r_g time, included
this same medical expense. As backup he submitted a partial copy of a statement, showing an
amount of $157.62 that was 30-60 days past due for the same services rendered on February
6, 2001, and requesting payment to be made to Dr. Foreman. Less than one month later, on
October 15, 2001, he took petty cash funds for a fourth time for this same expense. He again
claimed 2 medical expense of $157.62. This time he provided a copy of an invoice from Scott
Foreman, MD. In fact, this was a piece of the same statement from Dr. Foreman that he
submitted in April and that was to be detached and returned with the payment. Tke City
Administrator appropriated $630.48 in City funds for the same §157.62 expense that he
submitted four times, with different “alleged” backup. (The documents supporting the

above information are attached as Fx. 8).

6. On April 24, 2001, he received $366.64 in petty cash funds, $217.64 of which
was for medical.”’ He submitted backup which included one statement from Magnetic
Imaging Group for services by Dr. Burnett on December 13, 2000, which showed a balance
due of $60.02. On May 1, 2001, he recovered this same $60.02 amount by submitting a copy

——

”' The balance for medicat expenses was supported by a bill for $60.02, which, along with the $157.62
bill, added up to $217.64. (SD No. 256)

253;2 rcccwed another $1,411.28 in petty cash funds ina separate check on that same day. (SD No.
1
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of a Mutual of Omaha Companies Explanation of Benefits document, indicating that amount
was due to the health care provider for the same service from Dr. Burnett on December 13,
2000. He toek City funds twice for the same expense. (The documents supporting the

above information are attached as Ex. 9).

o 7. On May 29, 2001, he took $281 in petty cash funds for medical expenses. The
backup added up to onily $270 (3250 + $20). He submitted a copy of a cash receipt dated
May 21, 2001, from the Good Samaritan Hospital indicating payment of $250 for an
insurance deductible. The receipt indicates payment by “credit card Visa”. In fact, on May
21, 2001, ht_=. charged the $250 amount o the City credit card. Thus, he again claimed and
tock City funds for an expease that he did not pay; the City had already paid it through
the credit card. (The documents supporting the above information are attached as Ex. 10).

8. On August 15, 2001, he took $1,062.11 in petty cash funds of which $306.61
was medical expenses, The backup was for $301.46 and $5.15, a total of $306.61. He
submitted a statement dated August 9, 2001, from the Los Angeles Cardiology Association,
indicating an amount due of $301.46 and that the amount was past due or pending for 30-60
days. On August 29, 2001, he took $829.56 in petty cash funds for medical expenses. He
indicated two medical items for $234.81 and $400.46. He submitted backup for $99 and
$301.46, a total of $400.46. The $301.46 amount was on a statement for services from the
Los Angeles Cardiology Association. This was the same $301.46 charge for the same service
reflected in the staternent submitted on August 15th. The only difference was the date of the
Statement and the fact that the one submitted on August 14th was past due. He took another
$301.46 in City funds to which he was not entitled. (The documents supporting the above

information are attached as Ex. 1 1.

9. On September 24, 2001, he took $1,886.65 in petty cash funds, with a medical
Subtotal of $1,766.4. He included as backup a copy of 2 document explaining that $743.03
for services rendered on July 27, 2001, by the City of Huntington Beach Paramedic Services,

had been submitted for payment to the insurance company and that $378.21 was not covered.
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On October 1, 2001, he took $1,759.36 of petty cash funds, with medical subtotals of
§164.88, $833.03 and $179.54.' This time, he submitted a copy of the statement from the
City of Huntington éeach for the same $743.03 amount for the same ambulance service on
July 27, 2001. He submitted two claims and received $1,486.06 in City cash for the same

expense. (The documents supporting the above information are attached as Ex. 12).

-

19. On QOctober 2, 2001, he took a total of $749.29 of petty cash funds. He
identified one item as “Admin” for $155 and submitted as backup a copy of a credit card
receipt dated September 26, 2001, for Morton’s of Chicago Steakhouse. The receipt
identified the server as “Luis” at “table 154/1” and showed the amount ‘charged was 3$129.43
- plus a tip 0of $25.57, which totaled $155. On October 24, 2001, he took a total of $3,588.05 in
petty cash funds. Notably, he submitted a copy of a $129.43 receipt from Morton’s of
Chicago, dated September 26, 2001, the same date on the credit card receipt for $155. This
receipt identified the food purchased and identified the server as “Luis” for “Table 154/1,” the
same server and table identified on the credit card receipt. The only difference was that,
unlike the credit card receipt, the total did not include the tip ($25.57) that he added after
getting the billl The presentation of these two different documents for different amounts

,

makes it appear that the receipts supported different expenses. In fact, the City
Administrator took another $129.43 in City funds to which he was not entitled. (The

documents supporting the above information are attached as Ex. 13).

ti.  On October 10, 2001, he identified two medical items for $240 and $10 on the
Petty Cash Form. The petty cash backup shows a Good Sarnaritan Hospital bill with a
balance of $140. He also sought $10 for Longs Drugs. There was no additional backup. He
{nexplicably added an extra $S100 to the $140 hospital bill. (The documents supporting the

above information are zttached as Ex. i4).

1% '
The backup does not match these amounts: $50, $743.03 {which totals $833.03) and $179.54, for
total of $1,012.57.
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12, On October 24, 2001, he received $3,588.05 in petty cash funds, including
$126 for what he justified as “Fin."” He subrnitted a receipt dated October 10, 2001, from the
Pacific Grille restaurant for $81. On that same day he charged $97 for the Pscific Grille on
the City credit card and justified it as “Finance...” This was apparently the same meal
charged to the City credit card. The difference is that the receipt does not include the tip

_.amount of $16, approximately 20%. The City had already paid the full amount. Thus, he
was not entitled to take an additional $81 in City funds. (The documents supporting the

above information are located at Ex. 15),

F

13.  On September 24, 2001, he took petty cash funds wi:ich included $63 for what
‘he justified as “CC.” He submitted a credit card receipt from the Pacific Grille Restaurant for .
$63. On September 17, 2001, he charged $62 for the Pacific Grille Restaurant that he
justified as “City Clerk’s Office...” This was the same expense; he added a $1 to the ledger
prepared in response to my request for explanation of his expenses. (The documents

.
54
. .
N
%)
e,

supporting the above information are attached at Ex. 16).

4. On April §, 1999, he took $2,761 « ‘petty” cash for RED. Handwritten notes on
the City check stub indicate that it was for “hotel costs,” No backup was provided. Ifhe
charged the hotel cost on the City credit card (which would be likely), his receipt of City
funds for this same amount was clearly improper. Altematively, if this claim was based upon
an invoice for an approved Redevelopment Agency trip, his taking of City funds for this

amount would improperly exceed the authorized expense allowance. (The documents
¥ Supporting the above information are attached as Ex. 17).

It shouid be noted that the “Explanation of Insurance Benefits” documents that the
City Administrator submitted to purportedly support his requests for reimbursement of
€xpenses are not bills and do not evidence payment. As discussed above, he used such
documents in order to abtain duplicate payments of City cash for services identified in actual

Statements from the health care providers that he submitted at different times. We did not
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have complete records and, therefore, all such insurance explanation backup would need to be
checked. ‘

The City Administrator also used City funds to pay for his credit card charges. (See
part y1 below). The City Attorney and the Deputy City Treasurer advised that he caused City
. __funds to be deposited and credited directly to his own personal credit card account so that he
could charge various expenses. T Thus, he did not spend money for any expense paid with
that credit card. He was, therefore, ciearly not entitled to take additional City funds through

At kgL .

N the petty cash process as retmbursement for such expenses. In addition, to the specific
matters analyzed above, he submitted the following credit card rcccii:ts with the same City
credit card number as backup for petty cash reimbursements: January 29, 2001-335.13 for
" Sav-On Drug; February 5, 2001-$450 for University Heart Imaging; October 24, 2001-810.50
¥t for BI’s Restaurant & Brewery. (SD Nos. 210-212, 215, 358)

38 The iters analyzed above are false claims for “petty cash” that we were able to readily
- identify for 2001. The City Administrator repeatedly submitted the same invoice/receipt or
different documents at different times for the same expense in an attempt to disguise the fact
that he had already submitted a claim for the same alleged expense. His use of the City credit
card receipts to get more City cash as “petty” cash, is blatantly improper. The fact that we did
hot have complete records for 2001 or any backup for 1999, 2000 and 2002, causes concemn

% 25 o whether we have just scratched the surface of such conduct.

gt - It should also be noted that many of the invoices submitted as backup for alleged

_ expenses paid by the City Administrator were sent to the Vernon City Hall address. (Seee.g.,
* SD Nos. 893.913) It is curious that he makes out personal checks, or makes payment for

! these expenses with his own money, rather than have the City (the party being billed) make

" the payments. The fact that he did not submit proof of payment for many of these expenses -

—

17 .
The illegality of this process is discussed in part VI below.
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causes suspicion that some of the payments, in fact, may have been paid by the City and not

the City Administrator.

THE CITY ADMINISTRATOR IMPROPERLY USED THE PETTY CASH
PROCESS TO PAY FOR HIS PERSONAL BILLS AND EXPENDITURES

v.

I requested that the City Administrator provide details for the large amounts of City
funds that he had taken through the petty cash process without backup or explanation. In
response, he provided copies of receipts (many were duplicates of receipts attached to the
petty cash checks) and personal checks'® which were collectively labelet as “Backup for
Reimbursements.” (SD Nos. 592-1031} The backup establishes that the City Administrator
took City funds as reimbursement for personal expeﬁses that have absolutely no relation to
any City business. For example, he apparently took City funds to reimburse himself for gifts
of cash to his family members for Christmas, to pay the balance due on another personal
credit card, for snacks while golfing, beach passes, and other personal expenditures. The use
of City funds for such expenses could never be authorized. See Vernon City Code Section

e

2.7<2.

In addition to the fact that the City Administrator failed to keep backup or explain his
petty cash appropriatious, he randomly allocated portions of certain expenses so that the
actual expense amount was not readily discernible on the Pettjl Cash Form and could not
easily be matched to the invoice for the expense.’® Further, in many instances, his backup did
not add up to the amount claimed on the Petty Cash Form. Thus, it was extremely difficult to
match the backup that was provided to specific petty cash appropriations. Nevertheless, I was
able to match a number of the receipt/personal check amounts to specific “Petty” Cash Form

——

" Many of the personal checks included the City Administrator’s name and the City Hall address.

3 . . X . 5 . .
This practice has no apparent rationale and seems intended to disguise the expense.
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amounts aad verified that he, in fact, took City funds through the petty cash process for

- 20
impropet‘ p LleOSCS. )

3 A. The City Administrator’s Gifts of City Funds to His Family Members and Others.

1. Around Decermber 23, 2000, he wrote checks in the amount of $100 each to his
. children and son-in-laws as Christmas gifts. He wrote checks to: Rachel Malkenhorst, Dana
: Malkenhorst, Ymara Malkenhorst, Bruce Malkenhorst, Ir., Reuben Salazar, Stephanie
Galazar, Jennifer McNabb and Mark McNabb. There is absolutely no basis for taking City
funds for such gifts of cash. The total of these checks (§800} is not easy to match to a Petty

* Cash Form. However, he claimed $2,213.73 for Admin on Ja.nu:iry 3, 2001, $244 for Admin
on January 10, 2001 and a total of $932.94 for CR on January 3, 10, 15 and 24, 2001, Such
appropriations were not explained or supported and could easily have included the $800 gift

total.
(The documents supporting the abave information are attached as Ex. 18).

2. On January 3, 2000, he wrote a check for $300 to “A. Reynoso,” a2 City
employee for a “demation.” On January S, 2000 he took $300 in petty cash funds that he
claimed was for CR.

® The following are examples of some of the “Backup for Reimbursement™ documents that obviously
match claimed expenses on the Petty Cash Forms. On May 2, 2000, he wrote a check for $151.54 to
Vince Rodriguez, a City employee. That same day he took $154.54 in petty cash fimds for CR. On
January 31, 2001, he wrote a check for $250 to the Vernon Police Officer Association. On February 2,
2001, he claimed $250 as CR. On February 28, 2001, he wrote a check to Cal PERS for $738. That
tame day he received petty cash funds reimbursing him for the same amount. On March 12, 2001, he
- -Wrote 3 check for $550 to the Vemon Chamber of Commerce. One day later, on March 13, he
N‘QUCSth petty cash funds for $550 for CR. On April 24, 2001, he wrote a check for $46.48 to
Cingular Wireless. On April 12, 2001, he took $46.48 in petty cash under Admin. On April 24, 200t,
ke wrate a check for $640 to John Paul Guerrero for “BB cds.” That same day he requested $640 in
Petty cash as CR. On May 1, 2001, he wrote a check for $574.70 to See More Golf Sales Corporation.

t_ same day he obtained petty cash funds for $574.70 for CR and submitted a copy of the same
vaice, _
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3. On May 9, 2000, ke wrote a check for $500 to “Chressa” James for a
wdonation.” On May 30, 2000, he claimed 3613.6% in petty cash funds as reimbursement for

CR that was not explained or supported.

4. June 4, 2000 — $85 to “S. K. Wilson,” a City employee, as a Christmas gift.

- 5. On June 8, 2000, he wrote a check for 3250 to “Tennie Whitmey” fora

«donation.” That same day he claimed $250 in petty cash funds as rein}bursement for CR.

; 6 OnMarch 12, 2001, he wrote a check to Don Quiroz (a City employee) for
$250 for 2 “donation.” That same day, he claimed $250 in petty cash funds for what he

" allocated as “CR.”

7. April 3, 2001 — $60 to Manuela Giron, a City empldyec, for a “donation.”

8. On Tuly 26, 2001, he wrote 2 check for $275, without identifying the name of
* the payee. On July 25, 2001, he claimed petty cash funds of $100 for CR and 5250 for “EE

" Relations” without any backup.
9. August 2, 2001 — $250 to Chris Romero, a City employee for a “donation.”

10.  On September 19, 2001, he obtained a (certified) check for $2,001.75 by NCO
“cpayménts” that identified him as the party paying the amount to MBNA America (Maine).

. MBNA is a credit card company. He did not explain this expense or why it was proper io
take City funds as reimbursement. Nevertheless, 5 days later, he took $2,050.75 in petty cash
funds, which he allocated as follows: $1,538.31 for “Admin”, $361.82 for Medical, $100 for
“CR” and $50.62 for “Medical,” totalih.g $2,050.75. The only backup for this petty cash
request was a medical bill for $10.62 and Longs Drugs receipts for $40.00.

11.  On September 24, 2001, he wrote a check for $100 for a donation to the
Salvation Amuy. On that same day, he claimed $100 in petty cash funds as reimbursement for
CR.
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12.  October 24, 2001 —~ $50 donation to Teen Challenge.

13.  OnOctober 29, 2001, he wrote a check for $100 to Downey High School and
in the memo portion “Vanessa Hinojoso.” On November 13, 2001, he claimed $150 and $500

for CR that was not explained or supported.

| Rl 14.  On Navember 23, 2001, he wrote a check to Marisa Medal for $75 which

- m““r am@"‘”.“ .. "- e 5 L " o ‘,‘,'.‘1'-::' l-l . :.."‘.“ o oo .

indicated “Belated Happy Bday.” On November 28, 2001, he claimed $136 for CR that was
not explained or supported. : )

15.  OnDecember 10, 2001, he wrote a check to “Kids” for $175. He indicated
that it was a “donation.” On December 27, 2001, he claimed $176.95 for “Fin” that was not

explained or supported.

16. . Janwary 31, 2001 — Vernon Police Officer Assoc. for $250.
17. May 16,2001 ~ Natl-:Right to Work for $100.

18.  Aprl 30,2001 — Old Timers Foundation for $875.

19.  May 7, 2001 - Seniors Coalition for $50.

20. OnlJune27, 2001, he wrote a check to Lillian Giron for $25 for a “donation.”
On July 3, 2001, he received $50 for CR that was not explained or supported.

21.  June 21, 2001 — Downey YMCA for $100 for a “donation.”

. 22. OnNovember 7, 2001, he wrote a check to SRS Coalition for $50. On
November 13, 200t, he claimed $150 for CR that was not explained or supported.

23.  October 31, 2001 — Vernon Lions Club for $100 for “donation.”
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24,  December 27, 2001 ~ Holy Angels Church of the Deaf for $99 fora

udonation.”

5. March 1,2001 — TSCL for $25 for donation.
26. - March §, 2001 - $450 to Albert De La Cruz.
-

27.  December 23, 2600 — A Better Way for $350.

28.  February 22, 2001 — 525 to TSCL that he labeled “donation.”

29. February 22, 2001 ~ $300 to RBA for “donation.”

; (The documents supporting the above information are attached as Ex. 19).
B. The City Administrator Caused the City to Reimburse Him for His Politic

Contributions.

Govemment Code Section 85300 states, “[no] public officer shall expend and no
candidate shall accept any public moneys for the purpose of seeking elective office.” Where
contributions orindependent expenditures are in fact made from public funds, the Political
Reform Act requires disclosure of the payments by the recipient or the local government
agency. Under certain circumstances the agency making the contribution may have to file a

campaign statement. 2 Cal. Code of Regs. § 18420(d).

: , The City Administrator took City funds through the petty cash process to reimburse
himself for political contributions and, thus, caused the City to indirectly make such
wi  contributions. The City Administrator reimbursed himself for the following political

- .. contributions:
« July 12, 2000 — $99 contribution to Soboroff for Mayor;

¢ August 1, 2000 - $600 contribution to Ed Vasquez for Council. On that same
day, he requested 2 total of $776.95 for CR without explanation or backup;
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s August 15, 2000 ~ $125 contribution to Napolitano for Congress;

s September 20, 2000 ~ $99 to Committee to Elect Lazio;

« April 24, 2001 — $99 to Napolitano for Congress. On Apnl 24, 2001, he
claimed $99 in petty cash funds for CR;

«. July9, 2001 - $'1 00 contribution to Ed Vasquez fcu: City Council. On July g,

‘ e 2001, his Petty Cash Form identified an expense of $100 for CR;
: _':,:: e August 14, 2001 — 399 to Molina — 2002. That same day he claimed $99 in
petty cash funds for CR;
: « September 11, 2001 - $99 contribution to Lucille Roybal-Allard for
; Congress;

¢ September 12, 2001 - $99 contribution to T. Torlakson for Senate;

. September 24, 2001 - $99 contribution to Supervisor Kanabe Office Holder.
On that same day, his Petty Cash Form identified an expense of §99 for CR;

« November 27, 2001 — $99 contribution to Friends of Fuentes. On that same
day, he submitted a Petty Cash Form that identified an expense of $99 for CR;

¢ December 27, 2001 — $99 for Friends of Chuck Fuentes;

"« December 27, 2001 — $99 for Friends of Pedro Carillo.
(Docﬁmenfs supporting the above informatien are attached as Ex. 20).

The City Administrator was never authorized to take City funds to pay for his political
contributions. In addition to taking these funds without authorization, he violated and caused
the City to viclate Government Code Section 85300.

C.  The City Administrator Took City Funds to Pav for a Golf Country Club Membership
Near His Condominium in the Desert. for Snacks While Golfing and for His

Condominium Homeowner's Association Dues.

13

P RE

[ have been advised that the City Administrator owns 2 condominiurn in Bermuda
Dunes, Califomia, near Palm Springs. The backup shows that he took City funds to pay for
B dues and other expenditures related to Bermuda Dunes Country Club and his condominjum

o WM mqu‘l\, (!-nﬁ_\
v
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homeowriers association (“HOA™) dues. He submitted the following backup for petty cash

reimbursements:
1. Bermuda Dunes Country Club Dues

' +- December 29, 1997 - $575.87.

E « January 28, 1998 - §685.

o March 3, 1998 — $528.10.

« March 30, 1998 — $613.80.

«  April 30, 1998 — $485.

« May 27, 1998 — $485.

+ June 30, 1998 — $601.07.

¢ August§, 1998 - $996.79.

e August 27, 1998 — $455.

« September 29, 1998 - §512.50.

» November 3, 1998 - §535.

+ November 30, 1998 - $511.87.

s December 28, 1998 — $685.34.

¢ December 29, 1998 - $512.50.

s January 31, 2000 — $629.78. That same day he received $1,229.78 in petty
cash funds. The allocation did not match the Bermuda Dunes amount but he
received a total of $635.78 for CR and L&P which appears to include the
$629.78 amount. |

« March 29, 2000 - $539.50, That same day he requested $575.42 in petty cash
funds. He disguised the Bermuda Dunes tota! by breaking up the amount as
follows: $494 for “L&P” and $45.50 for “Admin™ for a total of §539.50.

* Apnl 28, 2000 - $1,225.13. That same day he requested $1,225.13 in petty
cash funds. The Form broke up the amount as follows: $814 for “L&P” and
$411.13 for*“Admin” for 2 total of $1,255.13.
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May 30, 2000 — $609.43.

June 29, 2000 — $521.50. That same day he requested $542.94 in petty cash
funds. The Form did not indicate the $521.50 Bermuda Dunes amount. This
time he disguised the total by breaking up the amount as: $321.50 for “Admin”
and $200 for “L&P” for a total of $521.50.

.August i, 2000 - $1,164.03. That same day he requested $1,233.15 in petty
cash funds which was not explained.

August 3, 2000 ~ $599.52. _

August 29, 2000 — $578.50. He requested petty cash funds of $1,766.52 and
disguised the Bermuda Dunes amount: $506 for Admin and $72.50 for L&P,
totaling $578.50.

September 26, 2000 — $536. One day later, he requested $736 and disguised
the Bermuda Dunes expense: $200 for L&P and $336 for Admin, totaling
$536.

October 30, 2000 — $639.85. That same day his Petty Cash Form requested
$506 and $133.85 for “L&P” for a total of $639.85.

Tanuary 2, 2001 — $838.87. That same day he requested $938.87 in petty cash
finds. The Form did not indicate an expense for $838.87 or refer to the
Bermuda Dunes. He disguised the payment total by breaking up the amount
as follows: $506 for “L&P” and $332.87 for “Admin” for a total of $838.87.
January 28, 2001 - $506. His Petty Cash Form requested $884.13. He hid the
Bermuda Dunes amount as foltows: $253 for L&P and $253 for Admin,
totaling $506. - '

February 28, 2001 - §1,103.17. That same day he requested $2,404.17 in petty

cash funds. Again, the allocation did not indicate the amount paid to Bermuda

Dunes. This time, he broke up the amount as follows: §3597.17 for “1.&P" and "

$506 for “Admin” for a total of $1,103.17.
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« March 27, 2001 — $536. That same day, he requested 3536 in petty cash funds
which he allocated to “L&P". There was no indication that this expense was
for B;:z-muda Duunes.
» April2, 2001 - 3180.
« April 30, 2001 = $839.10.
. + May 30, 2001 - $506.00.

« June 28, 2001 — $665.20.
August 6, 2001 — $662.50. His Petty Cash Form requested a total of $863.22.

He broke up the Bermuda Dunes amount as follows: $526 for L&P and
$136.50 for Admin. Totaling 5662.50.

« September 6, 2001 - $627.49.

« September 27, 2001 — $594.29.

« October 29, 2001 — $576.
November 29, 2001 — $610. On November 28, 2001, he had requested petty

cash funds of $1,910.24 and broke up the Bermuda Dunes amount as: $310 for
L&P and $300 for Admin, a total of $610. | |
December 8, 2001 — $506. On January 29, 2001, he requested $884.13 in petty
cash funds. He disguised the Bermuda Dunes aﬁmunt as: $253 for “L&P” and
| $253 for “Admin” for a total or $506, the same amount paid on December 8th.

e Lt e e
I e e b s

o Jfanuary 2, 2002 - $588.09.

« December 5, 2002 — $739.
{(Documents supporﬁng the above information are attached at Ex. 21; see also SD Nos.

821, 822, 824-830, 832-836).

2. Bermuda Dunes Country Club Snacks

A few of the Bermuda Dunes invoices were produced and provide further detail as set

SR S e definn Riatast g L o
AL AR A s s A i A

forth below.
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April 7,2001  Dining Room-Food $71.21
: Snack Bar-Food $39.08

Aprl 8, 2001 Dining Room-Food $37.61

April 19,2001 Snack Bar-Food $18.49
) Snack Bar-Food $6.30
T Apcil 20,2001  Snack Bar-Food $51.13
Snack Bar-Food $30.60

L April 21,2001  Snack Bar-Food $52.28 .
2 Snack Bar-Food $26.40

3.

April 25,2001  Regnlar Dues $506.00
: : $839.1G

‘On April 30, 2001, he sought petty cash funds but did not identify the Bermuda Dunes
expense. Instead, he disguised the amount by claiming $303.10 under “L&P” and $536 under
“a dmin™; 2 total of $839.10, the amount of the invoice. There is no explanation for why the
dues and the City Administrator’s snacks are aliocated in this fashion.

Tuly 31, 2001
of Unused minimum $136.50
& Can license $300.00
4, Regular dues $526.00
T $5962.50
: September 25, 2001
S August  Snack Bar-Food $32.19
Snack Bar-Bar $2.10
i,
o September 25  Dues $526.00
Security Dues $34.00
$594.29

Around October 2, 2001, he sought $ 749.29 in petty cash funds. The Petty Cash
Form has an entry for $560 for “Admin” and $34.29 for “L&P”, which equals $594.289, the
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same amount of the Bermuda Dunes invoice. There is no explanation of why he chose to

affocate the amount in this fashion. It appears that he broke up the amount in an attempt to
disguise the amount.

October 25, 2001

Dues $526.00

5 Churistmas Fund £50.00

$576.00

(The documents supporting the above information are attached at }::‘.x. 22}

3. Bermuda Dunes HOA -

« December 11, 2000 —§275.

« January 2, 2001 - $275.
e January 29, 2001 — $2735. On February 7, 2001, he requested $275 in petty

cash funds: $250 for CR and $25 for Admin.
s March 7, 2001 — $275.
« . Around March 31, 2001 — $275.
e April 25,2001 - $275.
s May 25, 2001 — $273.
« June 26, 2001 - 33,275.
s July 9, 2001 - $208.25.
¢ August 28, 2001 — $275.
s September 26, 2001 —35208.25.
+ September 27, 2001 - 3273.
¢ Qctober 29, 2001 - $275.
» November 29, 2001 — $275.
¢ December 27, 2001 —32735.
¢ January 2, 2002 - $208.25.
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(The documents supporting the above information are located at SD Nos. 217, 594, 598,
600, 605, 608, 612, 617, 626, 629, 631, 636, 638, 645, 646).

p.  TheCitv Administrator Took City Funds to Pay for His Personal Credit Card.

The backup documents show that the City Administrator took City funds to pay for an
——gdditional credit card with account number 5410634294655813. The records indicate that this
account number is the City Administrator’s MasterCard credit card. Thus, he apparently also
100k City funds to pay for expenses he charged ou his personal credit card. We have no
specific detail of such e'xpcnses, but they would logically be- for personal expenditures.

e May 24,2001 - $1,178.15 to Citi Cards for 5410654294655813.

e Iuly3,2001 — §4,140.84 to CTTI Platinum for 5410654294655813.

¢ July 26,2001 - $35.20 to Chase. |

« August 1, 2001 - $2,251.67 to Citi Cards for 5410654294655813.

« Early September (no date} of 2001 — $1,055.74 to Citi Cards for
5410654294655813.

o September 24, 2001 - $2,649.18 for Citi Cards for 5410654294655813.

e October 24, 2001 - $3,938.89 to Citi Cards for 5410654294655813.

s October 24, 2001 — $35.73 to Chase Plat M.C. for 5491046840633413. This
appears to be payment for a different MasterCard credit card.

o November 26, 2001 — $2,361.78 to Citi Platinum for 5410654294655813.

o Japuary 2, 2002 - $1,386.26 to CITI for 5410654294655813.

e s January 3, 2002 - 34,232.29 to Citi.

4 « January 7, 2002 - §79.20 to Chase for 5491046840633414.

% (The documents supporting the above information are located at SD Nos. 614, 616, 617,

- 624, 632, 635, 640, 644, 648). K
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" The City Administrator Took City Funds to Pay for His Personal Property Tax Bills.

¢ December 7, 2000 — $4,269.20 for LA County Tax Collector.

s December 7, 2000 - $§1,252.12 for Riverside County Tax Collector.

Early December {no date) of 2001 ~ $14,276.42 for Orange County Tax Coll.
¢ December 4, 2061 —$1,297.90Q for P McDonnell Ri;'erside County Trea.

- « December 4, 2001 — $605.36 for LA County Tax Collector.
(The documents supporting the above information are located at SD Nos. 639, 640, 862).

The City Administrator Took City Funds o Pay for Various Miscellaneous Expenses.

¢ May 17, 2000 — $60 to Lawndale for “3 children.’;
e January 31, 2001 -~ $8,454 for Los Angeles Dodgers.
‘¢ June 11,2001 - $185.79 to Target.
e May 15, 2001 - $275 to LAG S F Z for “Tour Fee.”
« July {no date) of 2001 — $100 to LA House of Ruth for “II) 95 3411454.”
« July3, 2001 - $3,000 to BV Malkenhorst for “Windows.” |
e August 28, 2001 - $4,000 to Bob Hope Classic.
e Qctober 30, 2001 - $100 to Rio Hondo Menr’s Club for “Dues 2002.”
+ November 19, 2001 — §7,732 to Canvasback . .
« December 18, 2001 - $10,000 to Woodbury University for “SDG 50050.”
o December 27, 2001 - 5100 to Wallenbrock Assoc.
(The documents supporting the above information are attached as Ex. 23).

G. The “Backup for Reimbursement” Show Additional Improper Personal Expenses.

. : Cn May 1, 2001, the City Administrator wrote a check to See More Golf Sales Corp.
: ;'_: for $524.70. An invoice dated Apdl 24, 2001, for $524.70 from *“The See More Goif Sales.
_ Corporation” was attached to the pefty cash check dated May 1, 2001. A copy was also
¥ included in the “Backup to Reimbursements” documents. The invoice indicates that the City

’ ~ Administrator ordered various golf-related items that were billed to him at the City Hall
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. address. The items purchased were: 34 inch brass-plate, right-handed; a triangulator; and 2

I8

> gee More training video. There is no way to justify this use of City funds.

, (The documents supparting the above information are attached as Ex. 24).

“« On March 12, 2001, he wrote a check to the Vernon Chamber of Commerce for $330.

On August 8, 2001, he wrote another check to the Chamber of Commerce for $1,000. He
~ " illocated them to “CR." These expenses may have been proper under the Community
promotions budget item. However, the Chamber of Commerce is a tenant in a building
gwned by the Mayor and, thus, he would have been required to abstain from participating in
the approval of this expense by the City in order to avoid a viclation of the Political Reform
Act and Governiment Code Section 1090. The process utilized by the City Administrator to
collect on this amount did not give the Mayor that opportunity. |

B Erhe documeuts supporting the above information are located at SD Nos. 604, 622).

On December 4th, 11th and 27th of 2001, the City Administrator received 2 total of

e $4,265.04 to Citi-Platinum; and $275 to the Dunes Prop HOA. These amounts do not equal
the $6,665.39 of City funds that he took as petty cash around this same time. However, the
‘City Adminjstrator provided this backup as support for his petty cash reimbursements.

e ConsidEﬁng his practice of disguising certain expense totals, it is apparent that he was paying
. his own personal bills with City funds that he was taking through the petty cash process.

: (The documents supporting the above information are attached as Ex. 25).

There are a number of other personal expenses identified in the “Backup to
! Rclmbursemcms" documents. It is impractical to list them all here. Nevertheless, the
'nFOrmatlon contained in those documents raises additional issues and mandates that more

nformation for additional years be obtained and analyzed.
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vi, THECITY ADMINISTRATOR VIOLATED THE CITY’S CREDIT
CARD POLICY AND CHARGED IMPROPER EXPENSES ON THE
CITY PAID CREDIT CARD

The City Council adopted a credit card policy in 1983. Pursuant to Resolution No.

5058, the City Council limited ¢harges cn a City credit card to $2,000 for use by the City
) }drrdnistrator'for “reasonable and necessary” expenses. (See Resol. No. 5058, attached as

Ex. 26) The bank referenced in the policy (First Interstate Bank) is nto longer in existence.
| However, the basic policy has not been changed or amended by the City Council. [ was
BB .vised that the Finance Committee may have discussed the credit card policy at some time

- M after 1983. However, the Finance Committee minutes from 1996 through 2002 do not reflect
such discussion. Moreover, a City Council resolution cannot be rescinded or amended by

2 discussion or minute order in z Finance Commiittee meeting.

: The City Attorney also advised that the City itself did not actually have a credit card.

: f He stated that the City Administrator was actually using acredit card issued to him
i personally. His credit card was issued by Wells Fargo Bark, the same bank where the City
“ maintains several checking accounts. The City Attorney, the Deputy City Treasurer and other
City staff have informed me that he has caused the City to pay thousands of dollars in City
3 funds to Wells Fargo Bank which were credited to his personal credit card account. Such
general payments are reflected on the warrant register as a ﬁayment to Welis Fargo Bank for

“credit card.” No additional information is referenced. There is no detail about the expenses
charged or any indication that the amount paid is for the City Administrator’s charges on his

credit card.

7
v

Syt . Mer R
Fuinin

In just gne vear, the City Administrator caused the City to pay at least $91,000 for his
credit card charges. Such charges included expensive meals, golf-related fees and travel and

dining expenses for his family, The City apparently never received or maintained the detailed

tredit card statements; they were not able to provide them to me when requested. Thus,
2. nobody but the City Administrator reviewed the charges in order to analyze the propriety of
¥ hisexpenses. He was “reimbursed” for several hundred thousand dollars of expenses without
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providing support or detail. This process violated the City’s Credit Card Policy and Section

i 2.7-2 of the Vernon City Cede. The City Council never authorized the City Administrator’s
. z} . use of City funds in such a manner. '

g Vi IHECITY ADMINISTRATOR MAY ONLY SEEK REIMBURSEMENT FOR
k3 . EXPENSES ACCORDING TO THE CRITERIA
: EXPENSES ACCORDING TO THE CRITERIA AND PROCESS

AND PROCESS
ESTABLISHED IN THE VERNON CITY CODE '
—-—'————-———'-———-———-——_-.—__—

Even if the City Administrator’s blatant an&.repeated violations of the City’s petty
cash and credit card policies can be ignored (which they cannot), analy;is of specific -
cxécnSeS shows that they were not reimbursable under the Vernon City Code (“VCC"’)
Thus, they could not have been approved (and cannot now) éven if the Cify Administrator
had followed the required reimbursement procedures,

A.  The City Council May Only Reimburse the Ci
the Requirements of the Vernon City Code.

A city council manages city funds s a trustee and has no power to dispose of
municipal property ciccept for the benéﬁ_t of the cify. _ Cities may not spend public monies
¥ except for public purposes and benefits, 61 Atty. Gen. Ops. 342, 345 (1978). “[Tlhe
Legislature shall have no power to...make any gift or authorize the making of aﬁy gift, of any ‘ f
? public money or thing of value to any individual, municipal or other corporation whatever,...”

al. Const, art, XVT, § 6 (the “gift clause™). The/ﬁttomey Genera) has rejected the suggestion
8t 2 charter city is not restricted by the gift clause and has concluded that a public purpose
analysis must be undertaken to justify an expenditure of public funds. 58 Atty. Gen. Ops.

100, 102 (1975). If the City Council enacts an ordinance to provide for a particular city

i

-€Xpense with a declaration that such constitutes a public purpose, the declaration is presumed.

‘tohave 3 reasonable basis. Id. at 103; see also City of Roseville v. Tulley 55 Cal. App.2d T
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601, 608 ( 1942).% In the absence of fraudulent or arbitrary action, a court will not interfere

with 2 city council's decisions on such issues.”? See, California Assn. of Prof. Emp. v. COLA

74 Cal. App. 3d 38,43 (1977).

The Vemon City Council determined the limits and public purpose associated with the

City Administrator’s expenses when it enacted the ordinance which is codified at VCC

—~§ection 2.7-2. Section 2.7-2 provides that:

The city sdministrator shall be reimbursed for all sums necessarily
incurred or paid by him in the performance of his duties, or incurred when
traveling on business pertaining to the city under the direction of, or with
the express consent, of the council. Reimbursernent shall be made any in
accordance with an itemized claim setting forth the sums expended or

obligations incucred in the manner provided by the coungeil for the
presentation of claims for reimbursement of expenses of other city officers

and emplovees, {Emphasis added.)

The city administrator shall receive such compensatiéq and expense
allowances as the council shall, from time to time, determine, and such
compensation and expenses shall be a proper charge against such funds of
the city as the council shall designate.

¥ The courts donsider the @ic purpose associated with allegedly improper expenditures on a case by
ase basis. é City ggkagvﬂl‘g Court stated:

Necessity alone is not the test by which the limits of State authority in this direction are to

be defined, but a wise statesmanship must lock beyond the expenditures which are

absolutely needful to the continued existence of organized government, and embrace

others which may tend to make that government subserve the general wellbeing of

. 80ciety, and advance the present and prospective happiness and prosperity of the people
.+ (citation omitted) ) '

Id. at 608-09,

13
The payment of compensation and expenses to a city’s employees is a municipal affair. Cal. Const.

X1§ 5(0).
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The VCC imposes several requirements for reimbursement of the City Administrator’s
expenses: (1) the cla‘im must be itemized; (2) the reimbursement request must be processed in
the manner established for other employees; (3) the expenses must be necessarily incurred in
the performance of his duties or when traveling on business with the consent of the City

Council; (4} alternatively, the expenses may be pursuant to expense allowances approved by

)e City Council.

The City Council establishes the City Administrator’s compensation package
: (pursuant to Section 2.7-2) in Salary Resolutions that are approved every fiscal year. The
City Council has deterrnined the following compensation package for the City Administrator:

s Salary
100% medical and dental expenses for he and his spouse

« Limousine service for personal and business use as needed

¢ Reimbursement for all expenses incurred for sponsorship and participation in
employee activities such as sports leagues (softball, basketball, etc.) .

e Vehicle lease and all operations expenses

-+ Executive leave

¢ Deferred compensation

« RA

¢ Membership in a country club

* Automobile insurance

» Life insurance

* PERS long-term health care benefit for he and his spouse

(See, e.g., City Council Resolution No. 7885)

When we started our review of the expense issues, the City’s Financial Legal Counsel

recommended that the City Council apprci'e the following expense language in the Salary
¢ Resolutions:

r
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o In the discretion of the City Council, reimburse [the City Administrator] for all
or some of the expenses incurred on behalf of the City, for expenses incurred
as an employee of the City and for all other expenses, as such are submitted by

the City Administrator to the City. (Resol. No. 7828)

3 i e The City may, in the discretion of the City Council, pay for expenses on behalf
e of the City Administrator/City Council, from time to time. (Resol. No. 7828)

i 8 s Expenses for reimbursements shall meet the following requirements: (1}

:

! e .
g
3

business connection for expenses in connection with his‘services as an

il

-3 4}

employes; (2) substantiation consistent with Internal Revenue Service Code
Section 274(d) and i; (3) the requirement that he return to the City, within a
reasonable time, any amount paid under the arrangement in excess of the
expenses substantiated. (Resol. No. 7885, § 24(f))

+ Inaddition to the Accountable Plan,” the City Council shall, in their
discretion, reimburse the City Administrator/City Clerk for any expenses
incurred on behalf of the City ... (Resol. No. 7885)

None of this language was in existence when the City Administrator incurred the
expenses that are the subject of this report. Nevcxthcicss, such resolution language does not
_change the requirements of VCC Section 2.7-2. Section 2.7-2 and all other VCC sections are
¢nacted by ordinances approved by the City Council. They cannot be changed by resolution
of minute order. Rather, all resolutions and minute crders must be consistent with such

ordinances or they are invafid.” Uniess they expressly rescind or amend prior resolutions,

———

- a -
An Accountable Expense Reimbursement Plan is in essence what was established by VCC Section

:‘ M - - : -~ - - r
. An ordinance stands in the same relationship to a city charter as does a statute to the constitution of

the state, Porter v_City of Riverside 261 Cal. App. 2d 832, 836 (1948).
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>, existing resolutions or minute orders.

Thus, Section 2.7-2, the Petty Cash Policy and the Credit Card Policy must be

of the City Administrator’s medical expenses, there s cxpress authority and an implied public
‘:ﬁafpose for the reimbursement of such expenses. Nevertheless, pursuant te VCC Section 2.7-
2, such expenses must still be properly itemized and presented pursuant to an established
wethod for reimbursement. Further, pursuant to the Petty Cash Policy, they may not be

= greimbursed as petty cash unless they are the type of “small items” contemplated by that policy
md are supported by sales slips.

As analyzed in detail below, the City Administrator repeatedly violated VCC Section
7-2. First, he took advantage of the City Council’s determination to provide

imbursements of certain benefits in order to take City funds for expenses that were not
futhorized. Second, he failed to itemize his expenses. Third, he failed to seek reimbuzrsement
I a manner established for other employees. Finally, many of his expenses were completely
improper; hé allowed family members to charge their travel expenses and meals on the City |
ércdit card; tie paid for his groceries and for golf green fees for him and his friends; and he
-blaid for unpecessary expensive meals, many of which were on weekends near his home.

ity Administrator Abused the City Council’s Provision in the Budget for Certain
Categodes of Expenses and Their Decision in the Salary Resolutions to Reimburse
Him for Certain Expenses.

The City Council generally approved certain categories of expenses in the City’s
= budgat, Additionally, as discussed above, the City Council determined the City

Administrator’s compensation package in annual Salary Resolutions. Amongst other things,
the City Counci provided for a “Community Promotion™ account in the budget and

8¢nerously determined, in Salary Resolutions, to pay for the City Administrator’s “medical”
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expenses. Nevertheless, the City Administrator improperly used these expense categories to

take City funds to pay for expenses that were not approved and could not be reimbursed.

!

1. Community Relations

In order to property s;;end funds, the City Council must ai:propriate funds for
. expenditure in the City budget. The appropriation of such funds in the budget allows the City

o then spend City funds up to the appropriated amount pursuant to specific expense

suthorizations. 15 McQuillen, Municipal Corporations (3" ed. rev.) § 39.03.

The City Council has approved a category of expenditures in the City budgets that it

has described as:

Community Promotion — Department Supplies/Services: this account
includes the annual Christmas party & related items, annual city picnic &
related items, funds for local projects & functions in and around
city/chamber tour, luncheons, meeting, etc., service pins for employees
service years. The total amount budgeted for FY 2002-2003 and is
598,000.

- (See City Budget, FY 2002-2003). Such an appropriation obviously refers to City related
ﬁmctions, promotions or luncheons and meetings that are conducted in the City for the

s bcttennem of the City. For example, a Chamber of Commerce luncheon, dinner or muxer
would falf within this scope.

The City Council zlso decided in the Salary Resolutions to provide the City
Administrator with: “Reimbursement for ail expenses incurred for sponsorship and
participation in employee activities such as sport leagues (softball, basketball, etc.).” (See -
Resol. No, 7796). Expenses for employee activities, such as sports leagues and other

5 9rganized employee activities, is what was obviously intended.
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Nevertheless, the City Administrator used these categories as a basis for taking at least
§54,426.44 of City funds for alleged expenses that were either not documented or explained
or were obviously improper. He categorized such alieged expenses as “CR” or Community
Relations. (See Ex. 1) Amongst other things, he frivolously used this category for gifts of
cash to his family for Christmas; gifts of cash to his friends for their birthdays; donations of
C % - cash to certain employees; political donations; and a number of other unidentified expenses.

Such matters do not fall under the scope of the “Community Promotions™ budget

appropriation. Further, they do not qualify as proper employee activity reimbursements. His

" aking of City funds to pay for such expenses was illegal.
2 Medical Expenses

As discussed in Section IV above, the City Administrator used the City Council’s
authorization to reimburse medical expenses as a vehicle to inappropriately take City finds
through the petty cash process for alleged expenses that had already been paid by the City.
He also liberally and improperly interpreted the term “medical” to pay for his haircuts,

. massages and manicures.

. The Salary Resolutions provide for “medical” reimbursement for the City
Administrator and his spouse. The term “medical” is not specially defined in such resoiutions
orin the VCC. Therefore, the normal meaning of the term was what must have been
intended. The term medical is defined as: “relating to or used in medicine or ireatrnent given
by doctors.” EnCarta Dictionary North America; “of or relating to the study or practice of
medicine™ or “requiring treatment by medicine.” The American Heritage Dictionary of the
English Laneuage (3™ d.)(1992). Section 213(d) of the Internal Revenue Service Code

defines “medicat care” as follows: (1) The term “medical care” means amounts paid -- A) for

the diagnosis, cure, mitigation, treatment, or prevention of disease, or for the purpose of
affecting the structure or function of the body, ...” The use of the term “medical” in the

Salary Resolutions ciearly refers to such matters relating to treatment or diagnosis provided
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by or prescribed by a doctor for the City Administrator or his spouse. The following expenses

do not fail within this basic definition.

1. On February 22, 2001, the City Administrator purchased three “AB slides™ for
§148.69 and claimed that the expense was for “medical.” (Ex.27) An AR slide is a piece of
exercise equipment that is used to work out the stomach muscles. The invoice indicates the

s * _ - sale to the City Administrator and the City Hall address. Nevertheless, the items were

shipped directly to his home in Huntington Beach.

2. The City Administrator incurred numerous charges for “Solange Reflexology.”

Reflexolagy is “a method of massage that relieves nervous tension through the application of

finger pressure, especially to the feet.” The American Heritage Dictionary of the Enelish
Language, supra. There is no basis to conclude that he needed foot massages as part of some
prescribed treatment or therapy by any medical doctor. Nevertheless, he charged the City at
east $1,867.00 for reflexology within a one vear period. (Ex.28) The individual charges
range from $65 to $100 per session. '

3.  He also incurred nurmerous charges for massages:

.« January 13, 1998 ~ massage at Desert Massage for 585;

o January 20, 1998 — massage at All About Massage for §75;

e May 13, 1998 — massage at Desert Massage for $125;

« May 14, 1999 — massage at Desert Massage for $95 (included a $10 tip);

e May 15, 1999 — massage at Desert Massage for $95 (included a 510 tir;r);

¢ January 10, 2001 —“in room” massage for $80 (included a $10 tip);

e January 11, 2001 — “in room” massage for $80 (included a $10 tip);

e January 24, 2001 — hotel charges for “Health Club™ (appear to be massages)
for $134, $102 and $104; ’

« January 25, 2001 - “in room” massage at Spanon Plaza for $135.05
(included a $16.05 tip);

o February 2001 — massage at Desert Massage for $140 (included 2 520 tp);
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e February 13, 2001 - massage at Desert Massage Associates for $275;
o February 17, 2001 — massage at Desert Massage for $270; and
3 e Tuly 15, 2001 ~ massage at Ranch Bemardo for $165.
[ 2 * He also had 6 charges incurred on June 16, 2001, of $165.59 (a total of
* $993.54) whxle he was at Rancho Bemardo m San Diego that he did not
, _./,, explain (SD No. 1151); these charges are in the same range ($165) for the
» massage charge from Rancho Bernardo that he incurred on July 15, 2001
; i (see above).

(The documents supporting the above information are attached as £x. 29).

The fzct that he provided gratuities and had the massages while at resorts or ia his
hotel room, establishes that they are the type of “pleasure” massages that one might splurge

on while on vacation. They were not for “medical” purposes and were improper.

i 4. On July 27, 2001, he charged $14 for a hair cut at Super Cuts. He charged

. another $14 at Super Cuts on October 19, 200L. (SD Nos. 1074, 1712) The expenses are
4 relatwcly small, but they are significant because he again justified charging his haireut to the
" City as a “medical” expense. Everybody cuts their hair. The medical justification is

3 {udicrous.

5. Hehad the following charges from the Top Nails in Huntington Beach: August

1, 2001-$23; September 7, 2001-835; September 10, 2001-528; September 21, 2001-543; '
eptember 28, 2001-$40; October 26, 2001-350. (SD Nos. 1075, 1121, 1127, 1641, 1643,

647, 1662, 1721) These charges were apparendy for manicures and were justified as
‘Medical.”

The Citv Administrator Failed to Support Numerous Reimbursement Requests with |
Properly temized Claims.

An itemized claim is required to determine the validity of 2 presented claim or demand

i 80d {5 required for all employees. According to Section 2.10-1 of the VCC, “[a]ll claims or
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E gemands sgamnst (e city shail be made in writing and shall set forth in reasonable detail for

9. what such claim or demand is presented.” Such claims include “[c]laims by public employees

for fees, salaries, wé;ges, mileage or other expenses and allowances.” (Emphasis added.) The
. City Administrator’s failure to provide reasonable detail to support hundreds of thousands of
B 1l of expenses violated VCC Sections 2.10-1, as well as 2.7-2, the Petty Cash Policy and

4 . the Credit Card Policy.

In fact, the manner in which the City Administrator took City funds through the petty
cash process and the mannier in which he utilized the credit card, dernonstrates intent to hide
the fact that he was taking hundreds of thousands of dollars as “rcimbur;ernent" for golfing-
related expenses, gxpensive meals, gifts of cash and a variety of personal expenses. The City
Administrator (as City Clerk) did not identify himself as the individual receiving thousands of
dollars through the petty cash payments or the basis for such payments. The warrant registers
simply indicated that a check was made out to “Petty Cash/City Clerk™ apparently to replenish
the petty cash fund. Similarly, the credit card expenditures were never detailed on the warrant
register. The claim was only identified generally as a payment to the bank (Wells Fargo) for
the credit card. These funds were paid directly for the City Administrator’s credit card
account so that he could coritinue charging expenses (at his discretion) on the credit card. He
failed to provide any detail regarding his cxpenécs for the City Council’s analysis of the
propriety of such expenses. Considering the fact that the City Council oversees and approves
. mittions of doliars in expenditures, the relatively smaller payments for “petty cash” and
“credit card” would understandably not raise suspicion. Nevertheless, those stnaller amounts

_ added up to iarge amounts over time.

The manner in which the City Administrator utilized the petty cash fund and the credit
<. card prevented true analysis of his purported expenditures and allowed him, as the City Clerk,
' City Treasurer and Finance Director, to completely control the process and ‘hide his activities.
* The City Clerk or his authorized deputy must certify the accuracy of all ¢laims paid pursuant
to the warrant register process. VCC Section 2.13-2.14. The City Administrator improperly

certified his own claims as accurate, in spite of the fact that he violated the Petty Cash Policy,
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'"f: the Credit Card Policy, VCC Section 2.7-2 and that many of his expenses wers, in fact,

3 gbviously improper. .Such conduct would never be proper in any organization, much less a

= public entity.
S | The City Administrator, Alsg Failed to Seek Reimbursement in the Manner Provided
- for Other City Emplovees.
The City has several established methods for reimbursement of employee expenses.

The City has an “Expense Accounting Voucher” form that is primarily used for travel-related

enses when the travel is done on such short notice that pre- approval cf the expenses could
‘aotbe obtained. The City Council has also traditiounally approved travel expense allowances
ahead of time during City Council meetings. The employee may submit 2 “Business

jit. Seminar/Conference and Expense Request” and/or the City Administrator may issue 2

- communication to the City Council requesting approval of specified expense allowances.

uch matters are put on the agendz and the purpose and amount of the allowance is identified.
The City Council then considers and votes on the matter. The approval is then recorded in the
:City Council minutes. Finally, as discussed abave, the City Petty Cash Policy provides for

exp

the reimbursement of small expenses.
,'_F_. ., -

The 2ppropriation of several hundred thousand do llars of City funds through the petty
ash process and the use of City funds that have, in essence, been funneled into an employee’s
personal credit card aécount, are ot methods authorized for City employees to seek
*reimbursement of expenses. The Deputy City Treasurer advised that the City Admimistrator
was the only City employes that used the “petty” cash process and the credit card in this
manner. The proper reimbursement procedures established for City employess would have
revealed the detail of the expenses, the individual incurring the expenses and would have
allowed the City Council to assess the propriety of the expenses. The processes used by the

City Administrator were not authorized and viclated VCC Section 2.7-2.
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= ) Manv of the City Administrator’s Expenses Were Not Necessarily Incurred in the
. performance of His Duties or While Traveling on City Business.

vCC Sectior'f 2.7-2 identifies two situations in which the City Administrator would be

cqtitled to reimbursement: (1) when the expenses are “necessarily incurred or paid by him in

R the performance of his duties”® and (2) when the expenses are incurred “when traveling on

ness pertaining to the city under the direction of, or with the express consent, of the

busi

v , .
’ + Thus, whether an expense {s properly reimbursed turns oa th

council. e meaning of

specessarily incurred,” “performance of tus duties” and “business pertaining to the city.”

e

1. Necessarily Incurred

The VCC does not define “necessarily incurred.” The Attomey General has opined

. that there must be 50
performance of official duties to m
517, 522 (1982). In California Teachers Assn. V. Board of Trustees 70 Cal.App.3d 431

{1977), the Courtof Appeals determined that a good working definiton of “necessity” is
» Id, at 435. For example, necessary traveling

me connection between the services being reimbursed and the
ake the services “necessary” thereto. 65 Atty. Gen. Ops.

something that cannot be done without.

expenses include an expenditure for a hotel room and meals, Coliins v. Riley 24 Cal.2d 912,

918 (1944). However, the courts have not required “necessity” in any absolute sense. 65

: Atty. Gen. Ops. at 523. The courts seem (0 indicate that a practical necessity is alt
ursement statutes - a practical need based upon the prevéiling

that is

required under the “retmb

business practices.” Id.

2 The Performance of the City Administrator’s Duties

e

ust be necessarily incurred or paid by him in the

The City Administrator’s expenses m
g scope of authority

.. performance of his duties. The Attomey General has used the followin

test for a grant of immunity to determine the scope of “official duties™: {d]Juties of public

y imposed by the Legislature on general law
acrual and necessary expenses” in deciding
6514.5.

18y )

This standard is stightly different from that presentl
cities. General law cides must employ a standard of ™
which expenses ‘o reimburse, Government Code Section 3
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G

, office include those lying squarely within its scope, those essential to accomplishment of the

main purposes for which the office was created, and those which, although only incidental

and collateral, serve to promote the accomplishment of the principal purpose.” 60-Atty. Gen.

Ops. 16, 19-20 (1977). Thus, the City Administrator’s expenses must be tied to duties lying

squarely within the scope of his duties.

The City Administrator has both general and specific duties. According to the City
Charter (CH: 6.4):

The city administrator shall be responsible to the city councif‘for the
proper and efficient management of all the affairs of the city and those
specific duties assigned to the city administrator by this Charter or by the
city council. The specific duties of the city administrator may be spcciﬁéd

by ordinance, resolution or order of the city council.?®

Acts within scope of the City Administrator’s duties are those essential to the
accomplishment of the main purposes for which bis office was created and those which,
although only incidental and collateral, serve to promote the sccomplishment of the principal
. purpose. The same acts serve as a basis for retimbursement. Of course, muxﬁcipal

- expenditures made for the purpose of improving the administration of municipal affairs must
have 2 reasonable connection with the object sought to be obtained. City of Roseville, supra,
+55 Cal. App. 2d at 607.

-
o

¥ YCC Section 2.8 indicates that in addition to the general powers of the City Adminiswator as the
l.dn:linis(rativc head, the City Administrator also has specific powers and duties in the areas of, but not -
3 limited to: (1) gemeral supervision, {2) enforcement, (3) perscnnel and organization, (4) rules and
'+ fegulations, (5) compensation plan, (6) assisting the council, (7} carrying out council decision, {8)

. budget, (9) purchasing, {10) recommendations to the council, (11) studies and reports, (12) council
tgendas, (13) mail, (14) financial conditions, (13) investigations, (16) full-time dutics, (17) duty of
other officers, and (18) other powers and duties.
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- M 3. Traveling on Business Pertaining to the City

- VCC Section.2.7-2 requires that travel is to be undertaken afer direction by the City

7 Thus, the City Council presumably has determined that the
Madden v. Rilev 53

Council or with prior consent.?

pertains fo the City’s bu§iness vefore the travel is begun. Sec
if the City Council has not authorized or previously

s discussed in

travel
Cal.App.2d 814, 819 (1942). Conversely,

‘ o the travel, it would not be a reimbursable expense. The expense

w7 gnsented t
ng sections cannot be justified as being “necessary” to the performance of the City

the followt
Administrator’s duties or incurred while traveling on business pertaining to the City.

- F. The Pe ash Approprations Cannot Be Justified.

As discussed above, the City Administrator failed to docurnent or explain the purpose
of most of his “petty” cash appropriations. Further, he provided very minimal and insufficient
dit card charges. The failure to provide such explanation (other than a

reference such as “L&P” or “CR”) makes it impossible to analyze or conchude that such
uired while the City Administrator was performing his duties ot

ks

;. explanation for the cre

7. expenses were necessarily inc
traveling on behalf of the City. All such sppropriations fail to meet the criteria of VCC

Sebtion 2.7-2.

Many of the Expenses That Were Documented Were Clearly [rnpropet.

al that many of the appropriations were for personal
s and were nat approved in the Salary Reso lutions.

family to use the City’s credit card.

*G.

The backup documents reve
expenses that cannot meet the 2.7-2 criteri

Notably, the City Admizistrator ailowed his

L. The City Administrator’s soa-in-law and/or daughter charged $1,310.57 on the

7 The City Council may only act as a body and d
Brown Act. (Gov. Code § 54930 et. seq.) Thus, any
d?\!!umcntcd in an ordinance, resolution or minute ord
ty Council meeting.

oes 5o pursuant to the provisions of the Ralph M.
such autherity or consent must necessarily be
er that was approved by the City Council at a
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City credit card for lodging and food at the Ritz-Carlton in Boston. He produced a copyofa

he Ritz-Carlton dated December 4, 7000, which is addressed to Rueben Salazar

rcccipt fromt
at the City Hall addréss, 4305 Santa Fe Avenue, in Vernon. Mr. Salazar is married to the City

trator’s daughter, Stephanie Salazar. The invoice indicates an arrival date of

Adminis
2000 and a depatture date of December 8, 2000. The room rate was $225 per

Decernber 4,

X ,-night- ‘ Mr. Salazar incurred charges for “Street Bar Food™ of $§34.35,
$51.00, $80.46 and Café
ouncil had authorized the City Administrator to attend the National League of Cities

between December 6th and 9th. The City
1 ahead of time and used the City credit card

Amongst other things,
breakfasts for 542.44 and $47.38. As discussed below, the City

C
. Conference in Boston around this same time,
Administrator’s family apparentty went to Bosto
for their expenses. The City Council never authorized (and could not authorize) the City
tei and food expenses on the City credit card for his

Administrator t© charge $1,310.57 inho
1t should also be noted that

daughter and son-in-law. Such expenses were clearly improper.

the City Administrator filed out two Petty Cash Forms that he dated December 4, 2000, and

took §6,605.31 in Ciry funds without identifying the purpose or providing any support.
Whether he used such fimds for his wip in Boston is uncertain. {The documents supporting

the above information are attached as EX. 30).

2. A Ritz-Carlton Boston invoice with an arrival date of dated December 4, 2000

and a departure date of December 8, 2000, for Mr. & Mrs. Bruce Malkenhorst shows a total
i - charge of $3,044.35. There are charges for room service di‘mzers of $29.19, 528.28 and

$28.28 and a café breakfast for $95.00. As discussed in No. 1 above, the City Administrator

was authorized to attend the National League of Cities i1 Boston between December 6th and

9th. The City Council did not {and could not) authorize charges for his wife who apparently
arived in Boston on the 4th along with other family members and began improperly charging

" their expenses on the City credit card. Charges that covered items already provided for in

expense aliowances, were also improper. (This invoice is attached as Ex. 31)

3. The City Administrator’s daughter, Rachel Malkecharst, charged $942 on the

" City creditcard. A receipt from the Hotet New Otani in Japan shows credit card charges in
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nhorst. The receipt shows avp;:v1'0:’:imate.iy23 $21.30 in telephone

. pacch 2001, for Rachel Malke
d a total charge of 104,763 yen or $942 in US Dollars.

; parges, S79.63 for room service ar
- rhe City Adminism:t'or attempted to justify these charges (along with others) as:
Asian Foreign Trade Mission.” (SD No. 1087) There is absolutely no

Redevelopment-
daughter’s'use of City or Redevelopment Agency funds for her tip to

gsti frcation for his
. invoice is attached as Ex. 32)
an where he

ed a copy of a hotel receipt for the same hotel in Jap
$1,013.85

4. He also produc
arch of 2001. In addition to the room charges, he charged

$915.91 US Dollar for “Tatkan-En” (a restaurant
0 yen or $6,972.75 US Dollars. Expenses
attached as Ex. 23)

gand his wife stayed in M
room service charges and 102,060 yen or
ani Hotel). The total bill was 774,75

¥ within the Ot
his wife were improper. (This invoice is

incurred on behalf of

The City Administrator included a copy of one page from 2 Wells Fargo credit

5.

statement al hether this was also a credit
l account that he caused the City to pay;
arges o this one page reveal severe problems. For example,
Fihe Vons Market in Huntington Beach totaling $394.87. He lives in Huntington Beach and
ese appear to be charges for his family's groceries. There are also entries for November 13,

000, for $450.00 for American Air Ticket and November 16, 2001, for $21.46 for the
alifornia. (Ex. 34) Such charges cannot be

ong with the backup materials. It is uncertain w
further information would be required. If so, the

there are several entries for

t Cannery Row Antique Mall in Monterey, C
fustified under VCC Section 2.7-2.

rted that His [mprover Credit Card Charges

The City Administrator Frivolously Asse

Were Incurred for “Business Contacts.”

Afer I started my investigation, the City Administrator, with Financial Legal
rovide justification for some-of the credit card ch

0, but none for -

stinsel's assistance, attempted ¢ p arges
B bsid by the City. He did so for 2001; he provided some information for 200

31?99 and 2002. Nevertheless, he could not provide any specific information. He simply

The exchange rate used would affect the conversion of the Yen to US Dollars.
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dicated that they were for “business contacts™ for different City departments. {SD Nos.
b 32 - 1169) Suchvague and general descriptions do not satisfy the requirements of VCC

gection 2.7-2.

: “’ ; Moreaver, his general allegation that various expenses were for business purposes is
g0 nighly suspett and illogical. He primarily attributed his expenses to “Light & Power” or
=0 Administration.” The City Council has generally identified in the City Budget the types of

" expenses that were intended under these categories:

City Administrator — Department Supplies/Services: this account
includes deferred comp., IRAs, annual physical, life ins. premiums,
Fleetwood services, executive leave/vacation pay, med/dental
reimbursement, sporting activity expenses, business development center
fumnishings, CCCA Ed. Tour/Ed. Symposium, Supp. Executive Retirement
Plan, necessary compensation related software and hardware, legal
expenses, and consulting fees. The total amount budgeted for FY 2002-
2003 is 3530,000.

City Administrator —~ Travel/meeting expenses: this account includes
CSMFO, ICMA, LCC, League of Cilies, Sister Cities, City Clerk electica
seminars, [CA, National League of Cities, California Contmcf, CCC, and
ICA conference. The total amount budgeted for FY 2002-2003 is
$73,000.

Light and Power Administration — Travel, meetings and
memberships: this account includes APPA, CMUA, League of Cities,
COT?, various meetings regarding power supply and transmission
projects, gas supply, SCPA, etc. for the Director of Utilities and other
staff. The total amount budgeted for FY 2002-2003 is 569,000
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Light and Power ~ Travel, meetings and memberships: this account
includes WSPP, CMUA, and various meetings. The total amount

budgeted for FY 2002-2003 is $32,500.

Budget language reflects that the City Council intended to approve expenses for

The
events. For example, the Budget refers

geminars, conférences, regular business meetings and
to the CSMFO, League of Cities, National League of Citles and other conferences. The
udget also refers to WSPP, COTP, CMUA and other meetings regarding power supply,

. B
meetings and seminars are clearly

; yransrnission projects and gas supply. These types of
related to City business and were contemplated by the City Council. They did not

c;ntemplatc tens of thousands of doflars for sushi tunches, golf for the City Administrator and

bis friends, or expensive meals on weekends for the City Administrator near his home with

alleged business contacts that he could not identify.

Instances of Abuse.

Tt should first be noted that the City Admimstrator lives in Huntington Beach. Like
most people, itis not surprising that he dines at restaurants near his home, especiaily on
eskends. In 2001 he claimed he was doing business on behalf of the City on weekends at

f&taumnts near his home on at least | 19 occasions (approximately $14,400). (SD Nos. 1032
169) Not surprisingly, he could not identify the names of the alleged business contacts of

necessary for him to eat with such people near his home on weekends. His

G

gxpiain why it was

Yague justifications are unbelievable.

The City Administrator identified some names that he used repeatedly in an attempt to

support the alleged “business purpose.” For example, he repeatedly referred to his secretary

and other staffin an attempt to explain sushi Junches and other meals ranging from $60-5130
% per lunch. Such repeated expenses with the same individuals, most of whom were City

employees, do not qualify as “necessary” expenses that were incurred in the pérformance of
his duties. It was not “necessary” {under any standard) for the City Administrator to take

certain employees our to lunch on almost 2 daily basis in order to perform his duties.
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The City Administrator charged the City for a great number of other meals that he ate
gear his home oa the.weekends and for which he could not specifically identify the alleged

" pusiness COTLACt oT purpose. The following is a brief list of some of these unjustifiable use of

~ City funds.

1

N 1. On Monday, December 10 and Tuesday, December 11, 2000; he charged a
' otal of 5390 for golf at Strawberry Farms Golf Course. He failed to explain.

2. On December 22, 2000, at 3:56 p.m., he charged $13.9GJ at a Chevron Gas

Station in Westrninster. Approximately one hour later, he charged 31 9.1 2 for gas at the same

" gas station. Approximatety one hour after that, he charged $28.00 for gas at the same gas
tation. The Salary Resqlations provide the City Administrator with the benefit of all costs

;Eated to the vehicle the City leases for him; this would include gas. However, it is exiremely

u};usual that he would need to go to the same gas station 3 u.mes in one day, within a 2 % hour

penod, in order to get gas for the same vehicle. These expenses are relatively small but

demonstrate extremely suspicious conduct.

3 On Thursday, December 21, 2000, at 9:00 p.m., he charged $99 at Knott’s
erry Farmit at the Chicken Dinners Restaurant. He claimed this expense as 2 meeting with
the Chief Deputy City Clerk. It seems highly unusual and unbelievable that he would be

: _n;xeeting, or nieed to meet the Chief Deputy City Clerk on a Thursday night at Knott’s Berry
Farm in order ta discuss business related to the City Clerk’s office.”

On Saturday, December 23, 2000, at 7:25 p.m. he charged $51.35 at

On January 6, 2001, he charged §130.03 for “The Grant Boys” in Costa Mesz

or “camp/fish.” This appears to be for camping or fishing gear or fees.

ity emplayees oaly work shrough Thursday. Thursday night is the beginning of their weskend.
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1 6. On Thursday, January {8, 2001, at 6:43 p.m., he charged $39.35 at the
B= . .bastiani’s ltalian Bistro in Huntington Beach. He clsimed this was for “Administration.” It

v i curious that he worﬁé in Vernon on Thursday and then goes home to Huntington Beach in
the evening, around dinner time, and incurs charges for food that he attributes to doing

. yusiness on behalf of the City. There is no logical reason why it wéuld be necessary for him
o leave the C ify, travel to a restaurant near his home and conduct City business at dinner

"-', - - . -
time. He could not identify the name of a business contact or explain the purpose.

7. On Friday, January 26, 2001, he charged $164 and $121 (5}285) at the Del '
Monte Golf Course. He does not explain why it was necessary for him to ‘go to the Del Monte
Golf course (in Pebble Beach) and spend $285 golfing in order to perform his duties. To the
extent this was in connection with an authorized conference, as discussed below, he would

;lso be taking City funds in excess of the authorized expense allowance.

8. QOn Friday, January 26, 2001, at 8:13 p.m. he charged $49.88 at Sebastiani’s
fan Bistro in Huntington Beach. He is again having dinner {see no. i above) at the same
ian restaurant near his home on a Friday, when he does not work at the City. This was
er his golf charges of $285 that same morning at Pebble Beach, which he also claims was
business purposes. Again, it is hard to understand why it is necessary to charge the City
a dinner near his kome on a weekend in order for him to perform his duties. No business

ose or contact was identifed.

9. On Saturday, February 3, 2001, at 7:49 p.m. he charged $63 at the restaurant
ikuya, in Huntingtan Beach. No reason was given o support the conclusion that he needed

have dinner near his home on a Saturday night in order to perform his duties.

10.  On Saturday evening, February 4, 2001, he charged $37.46 at Ch.lC&CVO Ribs in

Hunungton Beach. No explanation was given.

[1.  On Thursday, February 6, 2001, he charged $19 at \/[amma Gina’s in Newport

b2 each near his home. There is ac explanation of the business purpose.
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12.  On Thursday, February 6, 2001, 4t 10:40 p.m. he charged 51 1.90° at Marie
Callendar’s in Huntington Beach. He justified this expense as “Cffice Pie.” Even if buying
e office was justifiable, it is unbelievable that he was buying pies for the office near

pies for th
City would not be open again until Monday. '

his home on & Thursday at 10:40 p.m.; the

On Thursday, February 3, 2001, at 6:42 p.m. he charged $ 19.90 at Carl’s

w13,
n Beach. He again claims «a dministration.” Again, it appears that he

" jumior in Huntingto
| restaurants near his home in order to get dinner. Considering the difference in

stops by loca
s Jr. versus a nice Italian or steak restaurant) one would think he

S the type of restanrant (Carl’

3" could recall the person he met with at this hamburger estaurant to discuss City business. He

: could not.

i4, On Monday, February 12, 2001, he charged $227.37 at the Augusta Restaurant
in Palm Desert. Thers is no explanation as to why this meal in Palm Desert was necessacy for

him to perform his duties for Vernon.

3 15, On Monday, February 12, 2001, he charged $21.79 at Shield’s Date Gardens
estaurant in Indio. On Wednesday, February 14, 2001, he charged $80 at Lord Fletcher's
i in Rancho Mirage. On Thursday, February 15, 2001, he charged $253 at Le St. Germain
dian Wells Restaurant. On Friday, February 16, 2001, he charged $379.43 at Walley's
ELesert Turtle in Rancho Mirage. On Saturday, February 17, 2001, at 2:21 p.m., he charged

31.03 at the Shield’s Date Gardens Restaurant. No business purpose was identified. He

gims these expenses were for the City Manager’s Conference and identified three Council

% embers. Again, such an expense would exceed an authorized expense allowance and is

proper. {See Section VIII below.)

{6.  OnSaturday, Febmary 17, 2001, at 7:47 p.m., he charged $34.34 (541 with the

BUP) at Sebastiani's [talian Bistro in Huntington Beach. He incurred this charge for dinneron

- sl
v

gSome charges may actuaily have included the :p, which would make the charge higher than what is
scted on the receipt,
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evening of the same day that he ate at Shieid’s Gardens in Indio at the City Manager's.

(See No. 13 above.) He claims this was for «Administration.” Thus, he
m the conference he had a scheduled meeting neac

the
Conference.

apparent!y claims that ou his way home {0
nis home on.2 Saturday night int order to discuss’ ‘Administration” issues. This is

unbelievabie and not supported.” He again appears to be charging the City for his weekend

qieals.

17.  OnThwsday, February 22 or 23, 2001, he charged $285 for food at the Citrus

near his home. He claims this was for “Admunstranon " He fails to

City Grll in Orange,
expensive meal to the City on what is

ify why it was necessary for him to charge such an

jdents
near his home in order for him to perform his duties. He could not identify any

his Friday,
‘ther person at the dinner.

(8. OuFriday, February 23, 2001, he charged S19 at Kathy May's Restaurant in

untington Beach. No explanation was given, except “Administration.”
19.  On Thursday, February 27, 2001, he charged $190 at Kosian on Katella

B ';fcnue which is aear Huntington Beach. He did not explain the purpose.

30. On Saturday, March 3, 2001, at 7:21 p.m., he charged $199.50 at Pinot
rovence in Costa Mesa, near his home. He again claimed “Administration.” '

51.  On Thursday, March 8, 20C1, at 10:34 p.m., he charged $217 at Aubergine in

ewport Beach, near his home for Administration. He did not explain.

22.  On Saturday, March 17, 2001, at &: 58 p.m. he charged $373. 21 at The Ritz
ain why it was necessary for

anurday night in order to

&tamnt in Newport Beach, aear his home. He did not expl

1o spend nearly $400 on food at a restaurant near his homeona$

ormm his duties.
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54, On Saturday, March 24 or 25, 2001, at 7:33 p.m., he charged $166.63 or
$199.95 (which would include the tip) at the Somento Grille in Huntington Beach. He

ndicated “Administration,” but provided no explanation.

24, On Monday, Apgl 2, 2001, at 7:29 p.m., he charged. 530 at Lido Shipyard

; Sausage Co., in Newport Beach, near his home. He did not explain.

25.  OnSaturday, April 14, 2001, at 9:42 p.m., he charged $246.77 at Fleming’s
5 Prime Steakhouse & Wine Bar in Newport Beach, near his home. He again failed to explain
why it is necessary for him to have dinner on a Saturday night near his home in order to
perform his duties. He simply states “Administration.”

26. OnFrday, April 27, 2001, he charged $150 at Landmark Golf Club in

¥R iyerside. He explains that this was for the CMTA Conference. Again, he was provided an
' pensc allowance. Therefore, taking additional City funds for expenses at the conference

y improper. (See Section VIII below.)

27.  OnSunday, April 29, 2001, ét 1:40 p.m., he charged $611 at Five Feet, 2
frestaurant in Laguna Beach. He claimed this was for: “Finance Department-Dinner for
E‘ficc, S. Johnson, Martha Valenzuela, Dolores Fonseca.”™ The idea that City staff is having
iiu;cr with the City Administrator near his home on a Sunday and that this was necessary to
derform his duties, is incredulous. He does not explain the purpose or the necessity.

28.  OnSarurday, May 3, 2001, he charged $561.05 ($611 with the tip) at

emings’s Prime Steakhouse in Newport Beach, near his home. He claimed the expense was
. f‘ “Administration — City Council Members, Davis, Gonzales, Ybarra.” The receipt

_ gicatcs the dinner was for five people and finished at 9:52 p.m. [t is impossible to conclude
kthat the C ity Administrator needed to have dinner with a quorum of the City Council

.&chm near his home on a Saturday night, with one other unidentified person, in order to

ernduct City business. Amongst other things, such a meeting would violate the Brown Act.

EX. 66 - 61



Attachment F
CalPERS Exhibit 66 f.""
Page 62 of 87

. -’." ‘ ‘Cau ncil Members
'_2'_' S‘p‘gmber 3, 2004
& 7o 0
 —
" 26,  Oun Tuesday, May §, 2001, at 11:14 p.m., he charged 382 at Five Feet

Restaurant in Laguna Beach, near his home for “Administration.”

30.  On Saturday, May 12, 2001, at 9:08 p.m., he charged S$115 at Harpoon Harry’s

in Sunset Beach for “Administration.” He does not explain.

31.  OnFriday, May 18, 2001, he charged $165 at the Tahquitz Creek Golf Resort
. which is near Palm Springs. The receipt indicates a quantity of “3." He charged 3470 at the
. Le Vailauris Restsurant that same day in Palm Springs. He claims this was for “Contract

§ cities.” (See expense allowances analysis below.)

e A
32.  OnFnday, May 25, 2001, he charged $19 at the Bonadonna’s Shore House in

untington Beach, near his home for” Administration.”

&1

33.  On Saturday, May 26, 2001, at 7:44 p.m., he charged $274.60 (or $320, which
liides the tip) at Pinot Provence in Costa Mesa for Administration. He does not explain.

Gt

34.  OnJune 14, 2001, he charged $300.95 at Westlake Landing in Thousand Oaks
for Administration. (SD No. 1102) He does ot explain.

o 35.  OnJune 16, 2001, he had 6 charges of $165.59 (a total of $993.54) at the
cho Bernardo [on in San Diego for “CR.” (SD No. 1103) He does not explain. As

p near his home on a Sunday to discuss City business. He does not explam.

37. On Tuesday, June 19, 2001, at 7:05 p.m., he charged $40 at the Ruby Palace in
te
_ tington Beach, near his home. This again appears to be a purchase of his own dinner after

b,
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38. Cn Friday, June 22, 2001, at 7:33 p.m,, he charged §237.28 at Café Pinot. He
fails to explain.

39.  On Thursday, June 28, 2001, at 8:00 p.m,, he charged $52.25 at Chevy's Fresh

Mex in Fountain Valley, near hi$ home. He fails to explain.

== 0. On Friday, June 29, 2001, at 12:40 p.m., he charged 527 at the Lido Shipyard

Sausage Co., in Newpott Beach, near his home for “Administration.” He fails to explatn,

; 41. On Friday, Tuly 6, 2001, he charged 528.45 at Basilico’s ifr Huntington Beach,
® ear his home for “Administration.™ He failed to explain.

42,  On Saturday, July 7, 2001, at 7:34 p.m., he charged $45 at Restaurant Kikuya
{h Huntington Beach, near his home for “Administration.” He failed to explain.

of’

. 43.  On Sunday, July 15, 2001, he charged $3,438.45 at the Rancho Bernardo Inn
RiTelating to the ICA. The charges include RBI green fees and cart rentals totaling $659.00.

B icco e aitional charges for the “RBI Pro Shop” for $485.86, 584.9, $154.26, 56.44,
W:5160.13, and $86; a total of $877.62. These are separate than the charges for green fees and
tarts. There is also a charge for $70.47 for “Gift Shop.” There is a massage charge for $163,
charge of $500 for “El Bizcocho” (a restaurant) and an additional charge on July 14th “paid
t" for $410; this charge is not explained. If the trip was approved with an expense

owarice, the charges on the credit card would be improper if the City paid the allowance in
theck: if the conference was not approved, the expenses would alsc obviously be illegal.
Nevenhe!ess, there would be no justification for the golf fees, the gift shop charges and the

ditional golf shop expenses of almost $380.

44.  On Monday, July 16, 2001, he charged $47 at the Full Moon restaurant in
fprountain Valley, near his home. That same evening, at 6:42 p.m. he charged $12.15 at Marie

: Ie“dal"s near his home for a Sour Cream Lemon Pie and two muffins. He failed to explain

‘ fbusiness purpose for his food, pie and muffins.
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45.  On Saturday, July 21, 2001, ke charged $55 at Tupelo’s restaurant in
gillsborough, North Carolina. On Sunday, July 22, he charged 326 at the TXS Steakhouse in
Danville, VA. On July 28, 2001, he charged $49.52 at Outback restaurant in Danville, VA,
There is no indication that he was authorized to travel on behalf of the City to Virginia or

North Carolina. If not, these expenses would violate VCC Section 2.7-2. (See also the

gxpense allowance analysis below).

46.  On Sunday, July 29, 2001, he charged $30 at BJ’s Restaurant & Brewery in

: Huntington Beach, near his home for “Administration.” He did not explain.

47.  OnFriday, August 3, 2001, he charged $76 (receipt indicates $63.96) for food
from Marie Callendar’s. He claimed the expense as: “Administration-Pie for Office.” The
eipt shows two charges for $10.95 for two pies, as well as a charge for a “kid’s pasta™ and
ther food. Even if his purchase of pies for the office can be construed as an expense
Becessary to carry out his duties, he did not spend $76 for that purpose. The fact that this
éxpense was incurred on a Friday evening and included kid’s pasta during 2 purported
usiness meeting is unusual. It seems that he should be zble to recall the name of the person

dined with to discuss a “business” issue on a Friday in the presence of a child. He could

48.  On Saturday, August 4, 2001, he charged $16.83 for Baskin Robbins in
untington Beach. He claimed this purchase of ice cream was for: “Administration-Ice
Cream for Office. It is difficult to believe that the City Administrator is stopping by the local
¢ream shop near his home on a Saturday to buy ice cream for the office and that such an

£Xpense is necessary to perform his duties.

49.  On Frday, August 14, 2001, at 9:47 p.m., he charged $113 at the Five Feet '

taurant in Laguna Beach, near his home for “Administration.” He fails to explain.

vd
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i 50.  OuSunday, August 19, 2001, at 10:09 p.m,, he charged $261.20 at George's at
- ' the Cove, in La Jolla, near his home for “Light & Power — Business Contact.” He does not
: ’._ explaii.
- f. 51. On Tuesday, August 21, 2001, at 9:41 p.m. he charged $70 at the Five Feet

restaurant in Laguna Beach, near his home for “Administration.” He does not explain.

52.  OnThursday, August 23, 2001, at 11:07 p.m., he charged $532 at the Beau
Rivage in Malibu. He justified the expenses as: “Administration-McKinney-Travers Co., Phil
vitella (sic), Realtors regarding the sale of property to the City.” Mr. Attalla {McKinney-
Travers) has an office in the City of Vernon, in the Mayor's building. There is no way to
.. support the idea that it was necessary for the City Administrator to travel to Malibu on a
Thursday night to have a2 $532 meal with Mr. Attalla in order to discuss the potential
acquisition of property for the City. The next morning, Friday, August 24, 2001, he charged
252 at the Malibu Country Club in Malibu. He again justified this expense as:
¢ "Administration-McKinney-Travers Co., Phil Vitelia (sic), Realtors regarding the sale of
property to the City.”” Thus, he had a $532 meal with M. Attalla on Thursday night and then
ent to play goif with him the next morning for $252, a total of $752, in order to talk about
roperty in the City. He could easily have discussed such “issues” at City Hall or at Mr.
gattalla’s office in the City. The purported necessity of eating and golfing in Malibu at a cost

et .

.0f $752 is ludicrous.

53. OnThursday, August 30, 2001, at 8:37 p.m., he charged $105 at Restaurant
Matsu in Huntmoton Beach, near his home for “Administration.” He failed to explain.

54.  On September 4, 2001, he charged $843.82 at Morton’s of Chicago in Costa

35, On Tuesday, September 11, 2001, he charged $119.27 at Morton’s of Chicago
A Costa Mesa, near his home for Administration. He went golfing that same moming. This

thc day on which terrorists crashed airplanes into the Twin Towers in New York. Itis
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Jifficult 1o understand what meeting he would be having on this day at a fancy steakhouse in

order 10 discuss Clty business. He could not identify the business contact for the dinner or the
goif.

56.  On Thursday, September 13, 2001, at 9:01 p.m., he charged 3240 at Michael’s

in Santa Monica for the League of California Cities. (See expense allowance analysis below.)

57.  Oun Saturday, September {5, 2001, he charged $330.48 at the Montebello Plaza
. Hotel in the City of Montebello. He identified Chuck Montoya and Phil Vitella (sic) as the
alleged business contacts but did not explain the alleged purpose. It is difficult to understand
the purpose of 2 local hotel charge of $330.48 for an alleged mcetmg with a consultant who
works in City Hall and 2 real estate broker who has offices in the City. He did not explain.

3 53. On Thursday, Scptembcr 27, 2001, he charged $37 at Shimura Restraunt in
 ountain Valley for: “Treasurer’s Office-City Contact, Gloria Qrosco, Chief Deputy City
lerk.” Earlier that day, at 11:43 am., he had charged $59 at Taipan in Los Angeles. Later
at evening, at 8:17 p.m., he charged $21 .90 for two pies at Marie Callendar’s for: “Finance-
e for Office.” It is hard to understand why it was “pecessary” for the City to pay for two of
s meals that day and two pies later that evening in order for him to perform his duties. Itis
/en more difficult to understand why he would need to have iunch with the Deputy City

er, it is unbelievable that he bought a pie for the office at 8:00 p.m. on 2 Thursday when
¢ City was closed until Monday.

$9.  On Tuesday, October 2, 2001, at 9:25 p.m. he charged 369 at the Five Feet

gstaurant in Laguna Beach, near his home. He failed to explain.

60.  On Tuesday, October 16, 2001, at 9:54 p.m. he charged $60 ar the Five Feet -

estaurant in Laguna Beach, near his home for «a dministration.” He failed to explain.
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6l. On Wednesday, Octeber 24,2001, at 7:18 p.m,, he charged $40 at Lido

Shipyard Sausage Co., in Newport Beach. He again appears to be stopping off on his way

nome from work to get something to eat for dinner and claiming it was for “Administration.”

2.  OnTuesday, October 30, 2001, at 11:50 p.m. he charged §135 at the Five Feet

Restausant in Laguna Beach, near his home. He fails to explain.

63.  OnSaturday, November 10, 2001, at 10:44 p.m. he charged §1,200 2t Spago’s
tified this expense as Administration. Although this was a

Restaurant in Beverly Hills. He jus
f the people he needed to eat with on

very expensive dinner, he could not identify the names ¢
o Saturday night in Beverly Hills, in order to perform his duties.

g4. OnTuesday, November 13, 2001, at 11:20 p.m., he charged $58 at the Five

Feet Restaurant in Laguna Beach, near his home for “Administration.” He couid not explain.

i 65. On Friday, November 16, 2001, he charged $272 at the Five Feet Restaurant in
Taguna Beach, near his home. He did not explain. '

66. On Saturday, November 17 or 18, 2001, at 10:01 p.m. he charged $481 at Ti

o Restaurant in Laguna Beach, near his home for: « A dministration-Business Contact.”

o failed to explain the necessity of spending over $400 for dinner on a Saturday near his

me in order for him to perform his duties.

67.  On Sunday, November 18, 2001, he charged $20 at the Harbor House Café in

nset Beach, near his home for “a dministration.” He failed to exp lain.

68.  On Samrday, November 24, 2001, he charged $74.06 at the Yons Supermarket

Huntington Beach for groceries, including top sirloin steak and a fudge cake. He failed

plain,

69.

Bevaurant Kikuya in Huntington Beach. He failed 1o expiain.

On Saturday, November 24, 2001, at 7:54 p.m. he charged $25 40 at
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o (The documeats supporting the above iaformation are located at SD Nos. 1035-37, 1043,
1054-57, 1071, 1084, 1087, 1089, 1102, 1105, 1108, 1109, 1111-17, 1119, 1120-22, 1124,
1126, 1128, 1130-31, 1133, 1138, 1178, 1192, 1203-05, 1214-15, 1219, 1221, 1223-24,
1228-32, 1236, 1238, 1241, 1244, 1247, 1252, 1262, 1271, 1283, 1298, 1309, 1311, 1319,
1,323, 1327, 1335-36, 1343, 13:15, 1372, 1376, 1383, 1386, 1392, 1394, 1396-97, 1399, 1400,
.1404-06, 1414, 1421, 1429, 1434, 1-438, 1442, 1451, 1455, 1466, 1470, 1480-82, 1489, 1503,
1515, 1527, 1537-38, 1545, 1547, 1553, 1576, 1580-81, 1666).

VCC Section 2.7-2 authorizes reimbursement for “necessary” expenses for the
erformance of the City Administrator’s duties, as well as traﬁel on behalf of the City. The
Credit Card Policy actually requires that his charges also be “reasonable.” The City initially
had no expla'nation for the purpose of the expenses. When I persisted, the City Administrator
.'came up with a great number of general references to supposed “Administration” and “Light
‘Power” contacts. As set forth above, many of these “meetings” took place on Fridays,
aturdays or Sundays at restaurants near his home. The City Administrator’s trips to Knott's
rry Farm or the restaurants near his house on a weekend do not qualify as travel on behalf’
the City. Further, the “prevailing business practice” cannot justify his purchase of ice

, pies, gblf equipment or expensive meals ($1,200 for one meal) as “necessary” or
Rireasonable” for him to perform his job duties.

The Expenses Cannot be Approved as Falling Within the Scope of an Approved
Expense Allowance.

. 1 was advised that the City Council used to provide the City Administrator with a
eathly expense allowance that authorized him to incur expenses each month up to the
thorized limit and that the allowance was last established at approximately $300 per

Oﬁth " Nevertheless, [ was advised that the expense allowance was eliminated around 1993
"nd that, instead, his salary was simply increased by the expense allowance amount. No

°h general expense allowance was provided from 1995 through 2002 (See City Council
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ion Nos. 6651, 6811, 7165,7796, 7828 and §007). Thus, the oaly way for the City

Resoly .
A dministrator t0 receive expense reimbursements was pursuant to VCC Section 2.7-2.

yir IHE CITY ADMINISTRATOR SEEMS TO HAVE SUBVERTED THE CITY
COUNCIL’S APPROVAL OF EXPENSE ALLOWANCES FOR SPECIFIC

CONFERENCES AND TRIPS

The City Council has historically approved expense allowances for the City

dministratét (and other employees) to attend various conferences. By approving the

pense allowance, the City Council establishes a limit on the amount of City fiinds that it is

vthorizing to be spent by the City Administrator. He did not have auth;)rity to take
.dﬁj;ional City funds through the petty cash process or by charges on the City credit card for

penses that he incurred while at the conference.

The allowances approved by the City Council include expenses for travel, food and
gother miscellaneous expenses that the City anticipates (based upon the amount requested by
‘.City Administrator) will be incurred in connection with the conference. Occasionally, the
"" needs to charge the first night of the hotel stay and win'typically issue a check for the
B of the allowance to the individual. The City has not necessarily required an
, } ouinting of the expense actually incurred or the re-payment of amounts that were not
. _' iiallj' incurred. These matters are properly approved pursuant to minﬁtc order at the City
= _quncil meetings. With regard to the City Acfministrator, such expense allowances were also

ofized by VCC Section 2.7-2.

The records raise the issue of whether the City Administrator accepted the expense
lowances and also took additional City funds through use of the credit card or the petty cash

s o

i focess for expenses telated to those same trips. The following are examples of poteatial

On October 3, 2000, the City Council approved an expense allowarnce of $2,579.77 for
City Administrator to attend the National League of Cities Conference in Boston from

" ber 69, 2000. (See City Council Minutes, pp. 2-3). The records establish that the
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_city Administrator charged $3,044.39 at the Ritz-Carlton Beston starting December 4, 2000
o for him and his wife. Among other things, he charged room service dmners 0f §29.19, 328.28
© and $28.28 anda café breakfast for $95.00. He produced another Ritz-Carlton invoice that

. showed that his son-in-law and/or daughter charged an additional $1,310.57 on the City credit
- card for lodging and food at the Ritz-Carlton in Boston starting December 4, 2000. (See Exs.

- _'_:_,30 and 31 and SD Nos. 1571- 1575) Based upon these t invoices alone, the City Administrator
charged the City $1,775. 19 (54,354.96 - $2,579.77) more than the approved expense
allowance amount of $2,579.77. He illegally took all funds in excess of the approved amount.
Ifhe received an expense check for the trip (whmh is normal practice), that arnount, as well as
any other charges related to the Boston trip, would need to be considered to determine the

. exact amount of City funds that he misappropriated.

Further, he clearty exceeded the authorization; he was not allowed to have his wife
and family check in on December 4th, two days before he was to arrive, and start charging
heir expenses (at least $1,310.57) on the City credit card. He also filled out twa Petty Cash
rms that he dated December 4, 2000, and toak $6,605.31 in City funds on that day without
entifying the purpose or providing any support. (See Ex. 30) If he used such funds for this
i:, amongst other things, he violated the City Council’s established expense allowance for

s trip. Such expenses were clearly improper.

- On December 19, 2000, the City Council approved an expense allowance for the City
ministrator to attend the California Contract Cities Association Conference in Sacramento
". from January 8 through 10, 2001, The City Councif approved an expense allowance of
15.00. (City Council Minutes, p. 9). He charged $214.78 on January 8, 2001, for a meal at
: : orton’s of Sacramento, as well as other expenses, while at the conference. On January 10,

: I, he sought petty cash as reimbursement for another meal on January 9, 2001, at Morton’
R Sacramento; he claimed the expense was for “Admin”. (SD Nos. 201-262) This was the- '
c time that he was at the conference. The Hyatt Regency statement where he stayed

i & the conference also shows that he incurred food charges on the credit card that were

id by the City: breakfast — $65.00 and lunch - $56.00, as well as movies — $16.00. His use
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of the C1ty credit card {or other City funds) to pay for expenses that exceeded the authorized

expense allowance was improper.

“ On December 19, 2000, the City Council appraved an expense allowance for the City
Administrator 0 artend the Leégue of California Cities Employees Relations Annual
Conference from January 24 through 26, 2001. The City Council approved an expense

% :ilowwce of $1,053.00. (City Council Minutes, p. 9). He received a check for $548.00

. (Check No. g1646). He charged'the following on the credit card: on January 26th -$164 and
§121 for Del Monte Golf Course at Pebble Beach. (SD No. 1204) He also sought a petty
ash reimbursement based upon a Monterey DoubleTree Hotel invoice for $791 for services
between January 24 through 235, 3001. The statement reflects Health Club charges for those
o days, totaling $340.°2 (SD No. 684) Again, the expenses in excess of the expense

‘allowance amount are improper.

On June 27, 2001, the City Council approved an expense allowance for the City
inistrator to attend the Independent Cities Association Annual Seminar (the “ICA
e;ﬁxnaf’} in San Diego from July 11 through July 15, 2001, with an expense allowance of
915 50. (City Council Minutes, p. 4). On July 15, 2001, ke charged $3,438.45 at the
ancho Bernardo Inn relating to the ICA Seminar. The charges include green fees and cart
:tals of $659.00; additional charges for the “RBI Pro Shop” totaling $977.62; a $70.47
arge for “Gift Shop"; 2 massage charge for $163, a charge of $500 for “El Bizcocho™ (a
g rostaurant) and an additional charge on July 14th “paid out” for $410; this charge is not
' ;Plaincd. (See SD Nos. 1396-1397) On July 16, 2001, he charged $719.69 for Rancho
QB emardo. (SD No. 1108) In total, the documents indicate that he spent at least $4,158.14 for
j' 8 ICA Seminar. As discussed previously regarding these expenses, there is no independent

810 justify the golf fees, golf accessories, gift shop, massage or 2 5500 meal. Moreover,

X Ix difficult to determine when this amount was reimbursed through petty cash. However, it

rs that it may have been reimbursed on January 29, 2001, when he received $884.13 in petty
Runds without support, or February 6, 2001, when he received an unsupported reimbursement of
64.80, with ane item being $2,152.82 for “Admin.” (SD Nos. 210, 216).
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tnese charges were clearly improper because they exceeded the specific amount authorized for

{his semunar. He exceeded the expense allowance amount by $3,242.64.

A complete analysis of the issues regarding the expense allowance limits is beyond the

gcope of this report. The City Administrator’s abuse of the petty cash process and the credit

?'cgrd demonstrates the need for such further analysis. Nevertheless, further information would

te required.

THE CITY ATTRONEY EN HE WAS FINANCIAL LEGAL
COUNSEL/FINANCIAL ADMINISTRATOR)Y.ISSUED AN OPINION THAT
WAS IMPROPERLY INTENDED TO CONFUSE THE EXPENSE ISSUES

AND INTERFERED WITH THE INVESTIGATION

X

While I was still City Attorney, Mr. Fresch was Financial Legal Counsel/Financial
dministrator. When [ began the investigation, Mr. Fresch was assigned to assist in obtaining
eeded information from the City Administrator.”® [ later learned that be was also helping the
rity Administrator resolve significant IRS audit issues that related to expenses that he
i ed on behalf of the City and were the subject of the investigation. I advised Mr. Fresch
o the conflict of interest issues that he had triggered, but was forced to continue to rely upon

i for the information that [ needed. After I continued my requests for information, Mr.

A,
rasch advised me that I needed to meet with him and John Karms, outside counsel for the
. fty. Mr. Fresch advised that the City Administrator was upset at my inquiries and thought

18t Mr. Kams “had already taken care of the expense issues.” **

g Mr.Kams insisted that the expense issues had already been addressed. I explained
that he was wrong. Mr. Fresch agreed with me and advised that he had prepared 2

L) .
The f:lty Administrator would only deal with Mr. Fresch on these issues. Since vfr. Fresch was the
{nancial Administcator and an attorney for the City, his involvement seemed very appropriate at the

’f h‘.lr‘ Karns refers to himself as “General Counsel” for the City. Iam notaware of any resolutions,
¥ Gedinances or changes to the City Charter that have created such a position and that would have
Wojarcrcd Mr. Karns to provide the type of advise to the City that would normally be provided by
City Anormey.
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cmorandurm addressed to the Finance Committee that simply addressed tax issues, including

the question of whether the City Administrator’s W-2 forms had to be amended in order to

£epo
ecess

o the expense reimbursements as “income” for tax purposes. This was apparently
ary because the City Administrator (as City Treasurer and Finance Director) had
pparcntly failed to cause the City to report the thousands of dollars of City funds he received
gs “expense reimbursements’ as “income” on his W-2.

I later determined that Mr. Fresch had in fact prepared such an opinion without my
knowledge, but that the opinion had never been properly received by the Finance Committee
: ind was never provided to the City Council. (The opinion is attached as Ex. 35) To my

urprise, Mr. Fresch improperly stated in the opinion that:

] have examined all of the employment related business expenses incurred by the
City Administrator during the relevant time period. From my examination I have
concluded that all such expenses which were either reimbursed or paid by the City and
which were incurred by the City Administrator, were appropriate and proper, and
anthorized by the City Council.”

X. 35, p. [T30) This was clearly false and directly contradicted the limited information that
ad started to receive at that time. Moreover, this statement was made before I was provided

ly‘of the petty cash information and without reviewing documents related to 1598, 1999,
and 2002,

Mr. Fresch admitted that the opinion did not actually address whether the City

AS recently s fate May of this year, Mr. Fresch acknowledged that nothing had been done 10
s the lack of authoriry issues that are now addressed in this report,
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City’s suditors and discussed when expense reimbursements, in general, are treated as

wincome” for income (ax purposes.

Mr. Fresch’s opinion, in effect, concluded (without analysis) that no matter how miuch
money the City Administrator took without authorization, as longas his W-2 reported such
maltters as «income,” such appropriations were proper. M. Fresch’s logic would lead to the

fconciusicn that any City employee can take (or steal) as much of the City’s funds as they
want, regardiess of the requirerﬁcnts of the VCC, the Petty Cash Poticy, the Credit Card
policy or the Salary Reso {utions, as long as they pay their taxes. Sucha proposition is
patcntly absurd! Mr. 'FreSCh’s opinion was disingenuous, was issued secretly while I was just
beginning to obtain information from him and the City Administrator, and seems to be

| ;.ntcnded to serve the self-interests of the City Administrator at the expense of the City.

x. THECITY COUNCIL’S ABILTY TO RATIFY THE CITY
S DNINISTRAOR’S MISAPPROPRIATION OF CITY FUNDS IS VERY
*IMITED AND CANNOT BE DONE FOR THE GREAT MAJORITY OF

MATTERS

A numicipal corporation may ratify an action (such as the approval of contracts) that is
' ot ultra vires, void, or illegal. 10A McQuillin, Municipal Corporations, (3rd ed. 1999), §
:r.29.104. An invalid action can be ratified enly by observance of the same formalities and
provisions necessary to be complied with in the taking of such action in the first case. Id. at §
29.106. Knowledge is a condition precedent to ratification. Ratification is based upon

& knowledge and intention and, in order to constitute ratification, it is necessary that the officers
E natifying be fuily advised of all the facts connected with the act claimed to be ratified.
Knowledge of individual members of the common council is not knowledge of the council as

abody. [d. at § 29.107.

In this case, zs analyzed above, the City Council could not have approved the great

. majority of “petty” cash appropriations because they violated the Petty Cash Policy and VCC
Section 2.7-2. The credit card charges could not have been approved without proper support,

3 sufficient sxplanation of the business purpose and the City Council's conclusion that the
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ase was proper under VCC 2.7-2. To the extent that “some” of the expenses “may"” be

expé _
they would have to be carefully analyzed and considered with

ed to proper expernses,
Nevertheless, the expenses referred to above, such as gifts of cash,

n weekends and the tens of thousands

track A
ggml_e_t,e_kzgﬂl;ci%

lical contributions, expensive meals near his home o

5 = poli
s "-". . gfdollars of City funds taken s “netty” cash are illegal
. under any circumstances. Further, the City Cout}cil must consider the negative implications
matters. Any atterapt to take such action now,

and couldnot be approved or ratified

; uf ‘ofnow attempting (improperly) to ratify such
especially with the participation of the City Administrator, the City Attomey and “General

Counsel® Kams, could be viewed as a conspiracy and cause further significant issues for the
City Council itself. Finally, if any City Council Member has benefited finaucially from any
the provisions of the Political Roform: Act and Government Code

2%, ofthe subject expenses,
¥ Section 1090 would have to be addressed.

THE CITY ATTORNEY HAS CAUSED THE CITY’S FINANCYAL RECORDS

TO BE IMPROPERLY DESTROYED

In Aprl of this yeer [ needed to verify that the City had received a payment ofover $1
Million in 1999 from the Alameda Corridor Transportation Authority (“*ACTA"). Ineeded to
eipt of the payment before [ was able to recommend the execution of a final

.XI-

erify rec
ettlement agreement with ACTA. Nevertheless, to my great surprise, the Finance

 Department advised that the City Attorney had caused the records retention schedule to be

smended and that they no longer kept any financial records that went back to 1999. In fact, I

> have recently been advised that the Finance Department does not have any financial records

(hard copy or computer records) that are more than two years old. One employee advised

¢ tecently that when he advised the City Attomey that the City was required to keep certain

financial records permanently, the Ciry Attomey responded that he wanted them all “burned”

* and that the City had hard copies; this was ngt true.

Gavernment Code Section 34090 provides that a City’s records must be kept fora

- Minimum of two years, unless otherwise provided by statute. Government Code Section
12236 provides that the Secretary of State shall establish the Local Government Records
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y program to be administered by the State Archives to establish guidelines for local government

- records retention and to provide archival support to local agencies in the state, In an effort to

Es omply with its statitory mandate, the State Archives has consclidated information resources
. to provide local government with a single source for archival and records management

" upport and guidance. The guidelines are applicable to charter cites.

ey require that accounts payable documents {invoices, check copies, supporting

suments) and vouchers (account postings with supporting documents} be kept for four

ars after they have been andited. Checks (including payroll canceled and voided checks)
bank reconciliation documents (statements, summaries for receipts, disbursements and

T 'nciliaticn) shail be kept for five years after an audit. Invoices (copies sent for fees owed,
BEbilling and related documents) and warrent registers are to be retained for two years after they

e been audited. The general ledger must be kept permanently.

B The guidelines refer to Government Code Section 34090 and Code of Civil Procedure
) ‘ gcti‘-on 337, which establishes a four year statute of limitations for causes of action based on
x¥ tten instruments, book accounts and other matters. The significance of Section 337 is that
‘ .i."' ;puinc entities are subject to lawsuits, which may involve the public entity’s financial

A_4 ords, for up to four years. Thus, most financial information, except the general ledgers

hich must be kept forever), has a minimum retention requirement of four years.

With regards to the City Administrator’s expenses, [ have repeatedly advised the City.
Omey of the importance of the expense documentation. I recently asked him if the
ction of records includes all financial information, including computer data. He

{rmed that this was correct and volunteered that it atso included the City Administrator’s
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The destruction of the City’s financial information is unfathomable and cannot be
pmpcﬂy explained. There is no legitimate reason for the City Attomey or the City
dmu—ustrator to have ordered the destruction of such finaneial mformanon The City has
never authorized such a wholesale destruction of information in the past. The City Attorney
"d the City Adrmmstrator both knew that the expense issues were very serious and
oblematic. Even if the matters had already been addressed by the City Council, it would
, be improper to destroy the information. The only explanation seems to be that, as the
¥ Ity Attorney confimmed, there was 2 deliberate intent to destroy svidcx;cc. Such activities

% ve highly improper and illegal.

POTENTIAL CRIMINAL VIOLATION

_ The City Administrator’s repeated viofations of the City’s Petty Cash and Credit Card
Bolicies are extremely problematic. He wears many “hats” in the City and has many

ot nding duties. He improperly took several hundred thousand dollars through the petty
'. tocess and improperly charged several hundred thousand dollars, including many
c_msiy improper expenses, on the City credit card. He also violated his duties as City
s City Treasurer and Finance Director to assure that his own expenditures were proper,
_‘_;thcy were properly documented and that they were submitted for analysis by the City

Potncil in accordance with the City’s policies and ordinances.

Penal Code Section 424(a) states:

Each officer of this state, or of any county, city, town, or district of this
state, and every other person charged with the receipt, safekeeping,

transfer, or disbursement of public moneys, who either:

shortly after this conversation that I confirmed that the issues raised in this report had never
- 1>l'ﬂlttned ta or analyzed by the City Council.
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1. Without authority of law, appropriates the same, or any portion

thereof, to his own use, or 0 the use of another; ot

- * &
3. Knowingly kcepﬁ any false account, or makes any_falsc entry or

erasure in any account of or relating to the same; or

4. Fraudulently alters, falsifies, comceals, destroys, or obliterates any
such account; ...[f] Is punishable by imprisonment in the state prison
for two, three, or four years, and is disqualified from holding any
office in this state. (Emphasis added.)

Penal Code Section 423 states:

Every officer charged with the receipt, safe keeping, or disbursement of
public moneys, which neglects or fails to keep and pay over the same in
the manner prescribed by law, is guilty of a felony.

Penal Code Section 504 states:

Every officer of this state, or of any county, city, city and county, or other
municipal corparation or subdivision thereof, and every deputy, clerk,
servant of that officer, and every officer, director, trustee, clerk, servant, or
agent of any association, saciety, or corporation {public or private), who
fraudulently appropriates to any use or purpose oot in the due and
lawful execution of that person's trust, any property in his or her
possession or under his or her control by virtue of that trust, or secretes it
with a fraudulent iment to appropriate it to that use or purpose, is guilty of .

embezzlement, {Emphasis added.)
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Embazlcment is defined as the fraudulent appropriation of property by a person to whom it
has been intrusted (sic). Penal Code § 503.

Government Code § 6200 also prohibits public officers from stealing, removing,
gecreting, destroying, mutilating, defacing, altering or destroying any record or paper placed

R in his hands for any purpose. The violation of Section 6200 constitutes a crime punishable by

e

mprisonment in the state prison, ar in a county jail not exceeding one year, or by fine not

;xcceding one thousand dollars or both.

The office of the City Treasurer was created by and the through the Vernon City
Charter. According to Section CH: 7.2 of the Charter: “There shall be a city treasurer who

' hail receive and safely keep the funds of the city and shall disburse the same for public
) .. purposes pursuant to appropriations and directions by the city council....” (Emphasis

5 ided) As City Treasurer and Finance Director, the City Administrator was charged with the
. _'.H_ ipt, safekeeping and disbursement of funds for public purposes pursuant to the direction
of the City Council. The City’s Petty Cash Policy was established for reimbursement for
spurchase of small items” and requires a sales slip and itemization of that expense. VCC

: ectxon 2.7-2 alssrequires itemization and the use of an established process for

13,‘.- bursement of expenses. VCC Section 2.10-1 requires all all employees to submit detailed

3 axms In this case, the City Administrator submitted numerous petty cash claims that were

B t properly documented and that he used to pay for his personal expenses. He also submutted
; 'e or misleading documentation in order to take City funds {0 which he was not entitled.
ddmonally, rather than comply with the retmbursement process established by ordinance, he
x ed the City to directly deposit funds that were blindly credited to his credit card account

Jhat hie used to pay for personal expenses which he falsely claimed were for City related

: The use of “petty cash” funds for personal expenses and receipt of multiple
bursements for false expenditures, was without authority of the law and appears to violate

: 30&1 Code Section 424(a)(1). The preparation of Petty Cash Forms and ledgers that falsely
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- gn account and appears to violate Penal Code Section 424(a)(3). The destruction of

: Jocuments that allegcdly supported the many large petty cash claims, or the mantpuiation of
alleged expense totals in order to disguise certain expense amounts, constitutes fraudulently

gltering, falsifying, concealing'or destroying such account and appears to violate Section

424(a)(4). The City Administrator, as City Treasurer, City Clerk and as Finance Director,

yiolated numerous provisions of City law regulating how City funds can be paid for claimed

reimbursements. As such, the above state law provisious are imnplicated.

Penal Cade Section 182 also makes it a crime for two or more persons to conspire:

(1) To commit any crime.
L] * *
(4) To cheat and defraud any person of any property, by any means which are
in themselves criminal, or to obtain money or property by false pretenses

or by false promises with fraudulent intent not to perform those promises.

» & «

(5) To commit any act injurious to the public health, to public morals, or to

pervert or obstruct justice, or the due administration of the laws.

I was not given proper documentation during my investigation. When [ persisted, I
JEwas told, in late 2003, that the matter had already been handled. Financial Legal Counsel

: had prepared a misleading opinion which asserted that he had

. dited the expenses and determined they were proper and had been authorized by the City
Counczl (Ex. 36) This was false and was never submitted to the City Council. I advised him

lnd the City Administrator that I still needed the documents. They again promised to comply.
In:ccwed some additional documents after that time; however, they were not complete. I
eatedly asked Financial Legal Counsel about the status of his assignment to obtain such

._ ormation. Many months passed and [ still did not receive the requested information.
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The City Administrator subsequently told me that he was personally handling the
matter with the City Council and told me to stop my investigation. [ had not yet carefully
analyzed all of the (incomplete) information provided and set it aside for some time.
Hawever, this matter was never placed on the City Council agenda (as required) for
consideration and analysis. Therefore, around May of 2004, I asked the City Attomey (the
; . City Administrator had advised me that the City Council desired to have Financial Legal

Counsel become the Acting City Attormney) for documentation of such action so that Icould

groperly document and close my file. He stated that nothing had been done and told me that
he “thought™ I still needed to address the issues. I asked him in writing'to confirm the status
of the matter. In response, he askeq me to box the documents related to the expenses and
send them to him; [ made copies and provided him with one set. I was later advised that he
* had met with outside counse] that same evening and the next day. I subsequently asked him
" 1o tell me what happened to the documents. He responded that they were “stashed” in Mr.

" Karns® office downtown, [ understood him to be telling me that the documents had been

" hidden away.

The City Aftorney never responded in writing to my letter. Instead, on June 24, 2004,
- Treceived a letter from Mr. Kams in which he advised that the expense issue was not my
s concern. He did not confirm that the matter had been properly addressed. The City Attorney

later advised me that he was not aware that Mr. Kams had written such a letter; he apparently

had not authorized the response.

As an attomey for the City, [ was clearly obligated to make sure that these problematic
issues were properly presented to the City Council. The failure by me, or any other attorney

' for the City who has knowledge of these issues, would be improper and tantamount to

- participating in a conspiracy to hide multiple potential crimes. Any attempt (o cover up the
_ &Xpense issues or falsely prepare documents to make it appear that they were proper, raises

&dditional issues.
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The passage of time has not caused the problems to go away. Each and every instance

misappropriation of public funds remains a viable criminal action. According to Penal

ofa
Code Section 799, prosecutions for the embezzlement of public money may be commenced at

any time- In addition, Penal Code Section 801 5 states that prosecution for any offense
escribed in subdivision {c) of'Section 803 shall be commenced upon the discovery of the

or within four years after the completion of the offense, whichever is later. Section

- d
Oﬂ‘ense'
803(c) states:

A limitation of time prescribed in this chapter does not commence (o run
until the discovery of an offense described in this subdivision. This
subdivision appties to an offense punishable by imprisonment in the state
prison, 4 material elernent of which is fraud or breach of fiduciary
obligation, the commission of crimes of theft or embezzlement upon an
elder or dependent adult, or the basis of which fs misconduct in office by
a public officer, employee, or appointee, including, but not Limited to,
the following offenses (Emphasis added):

(1) Grand theft of any type, forgery, falsification of public records, or
acceptance of a bribe by a public official or 2 public employee.

- * e

{4) A violation of Section 1090 or 37443 of the Govermnment Code. ...

QX111 RECOMMENDATIONS

The issues raised by the City Administrator’s conduct and the attempts to hide the
ecific details of such issues from the City Council, raises some of the most serious and
blematic issues that will ever be addressed by the City. The City Administrator's coaduct
compromised the City Council Members, as individuals, as well as the City as a whole. If

‘ City Council does nothing with the information that has been provided, they may be
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Jeemed camplicit in the improper taking of tens of thousands of dollars in public funds and
i covering 4p crimes. In fact, the information provided by the City Administrator, if true,

[aiSes individual issues for the City Council Members that must be addressed and resolved.

‘Based upon the information reviewed and analyzed in connection with this report, [

-.j-.- recommend the following actions:

1. The City Administrator must immediately be put on administrative leave so
that the investigation of his improper use of City funds can continue, as it
must, without his uncfue influence or interference. Considering the fact that he
is also the City Clerk, the City Treasurer, the Finance Director, the Personnel
Director, the Purchasing Agent, the Chief Executive Officer of Light & Power
and the Executive Director of the Redevelopment Agency, there is no possible
way to properly complete this investigation and make a decision in the best

interests of the City and the City Council, without his removal.

2. The City Attorney must also be put on administrative leave. His participation
in destroying City records related to the expenses, as well as other City
cecords, is highly problematic, His further participation in this matter would
be illegal. The fact that he was used by the City Administrator to help with a
perscnal income tax aundit that covered many of the same expense issues
addressed in this report, creates a severe and in-correctable conflict of interest

that cannot be ignored. To do so will cause further violation of the iaw.

3. The City Council must not allow the City Administrator, the City Attomey or
Mr. Karns, who has apparently advised the City Attomey throughout this
process, to becomne involved in recommending any particular action to reso lva
these issues ar in recommending any outside counsel or consultants to help
address these issues. Such participation would again result in additional
violations of the law and compromise the entire City Council. Such

participation may also be viewed as acts in furtherance of a conspiracy.
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o lnstead. the City Council should authorize me to retain, on behalf of the City, a
well-respected municipal {aw firm, such as Richards, Watsoa & Gershon or
L Burke, Williams & Sorenson or some other qualified law firm to assist in

completing the investigation.

4. Ta the extent that any particular City Council Member has benefited uniquely
from the City Administrator’s abuse of the City’s funds, he must not
participate, in any way, in the decision-making process or attempt in any way
to influence that process. Such actions could also constitute a violation of the

law.

5. If City staff is destroying City financial records, such destruction must stop
immediately.

8. The City Council must cancel the City Administrator’s credit card and/or stop
the payment of City funds into the credit card account.

7. The investigation must continue into all aspects of the payment of City funds
to the City Administrator, or on behalf of the City Administrator. As discussed
above, the bulk of the information reviewed was for 2001. We did not receive
sufficient information for that year, much less other years. Amongst other

things, the investigation should continue in the following areas:

a Review of any other backup documents that the City may have in its

possession.

b. The Finance Department should determine whether other invoices that
were submitted by the City Administrator in support of “petty” cash -
fund appropriations were paid directly by the City and not by the City
Administrator.
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Mr. Fresch must be ordered to provide all documents that allegedly
support hus statement in his opinion to the Finance Commitice that he
has reviewed and audited all of the City Administrator’s expenses and
determined that they were proper and authorized by the City Council.
Some df those documents apparently relate to the City Administrator’s
income taxés and normaily would be considered private information.
However, the City Administrator provided these documents to Mr.
Fresch while Mr. Fresch was an attormey for thé City and while he was
working on the expense issues for the City. Mr.Fresch also chosé to )
rely upon such records and the IRS audit itself (See Ex. 36) to support
the opinion that e addressed to the City Finance Committee while he
was working for the City. The fact that Mr. Fresch ignored his serious
conflicts of interest, is problematic. Nevertheless, the end result is that

such income tax information is pow public record.

If the credit card being used by the City Administrator was actually
issued in the name of the City, the City Council should authorize and
officially request that the bank provide copies of such credit card
statemnents for at least the last five years. 1f the credit card was actually
issued personaily to the City Administrater, the City Council should
demand copies of all of his statements for as far back as he has them.
The same should be demanded from Mr. Fresch who apparently had

access to such documents as part of this City investigation.

The City Council should authorize an investigation under the
Government Code in order to allow subpoenas o be issued to the bank,
the City Administrator, Mr. Fresch and Mr. Kamas, if necessary, in

order to obtain the financial information needed.
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f. The City should cause witesses to be interviewed under oath for

s+ WA

additional information regarding the City Administrator’s potential

" nisuse of City funds.

Y
k%

The City should retain 2n independent CPA firm ot auditor to provide

ga

an independent audit of the petty cash account, the City Administrator’'s
credit card accounts and any other City account related to the City

Administrator. Such action is consistent with CH: R:11 of the

Charter.”’

The City’s current auditors Were retained or recommended by Mr.

Fresch. They were involved in providing a general analysis regarding

the tax implications with respect t0 Mr. Fresch’s review of the City
Administrator’s income tax issues. They have aiso been assigned to .
handie various other tasks for Mr. Fresch. 1have recently been advised

that M. Fresch refers to their work area at City Hall as the “hide cut.”

The use of this term has dubious connotations. I dg not have any

evidence that they have acted improperly. Nevertheless, it would be

wise to obtain an obvicusly independent firm 10 assist in addressing

these issues.

h. After the remainder of the investigation is completed, the City Council
must determine the proper Course of action. Submitting the matter to
the proper authorities must be considered. Other alternatives and

options must aiso be investigated.

¥ That Charter section provides, in part, that “{tihe city council shall appoint 3 California certified

. Public accountant ot firm of certified public accountanis provide an ndependent, annual audit of all
city accouats, including the accounts of all departoents, officers, and employees who teceive, handle
or disburse public funds. ...” (Emphasis added.)
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gnize the extreme severity of the issues presented in this

obstacles presented throughout, have been
the information contained here was required
further action. The City Council

The City Council must reco
preparation of this report and the
ifficult and upsetting. Nevertheless,
ed to this City Council and requires
corfectly address these matters.

—

. The

5 % by law t0 be present
i ;must have the fortitude 0

. . . . d
am ready and able to assist the City Council in compieting the investigation am
e i i roceed.
petaining additional help to properly advise the City on how to pro¢
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