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Los Angeles, California, Thursday, February 19, 2015

9:07 a.m.

THE COURT: Let"s go back on the record.

We are here in the Matter of the calculations of final
compensation of Bruce Malkenhorst Senior, Respondent, and
City of Vernon, Respondent, before the Board of
Administration of the Public Employees Retirement System,
case number 2012-0671, OAH number 2013080917.

This 1s the sixth day of hearing. It"s
February 19, 2015, just after 9:00 A.M. at the office of
Administrative hearings at the 320 West 4th Street, Suite 630
in Los Angeles.

Before you proceed to testimony, Mr. Jensen, there
were just a few issues, some files, that have been made in
the last few days by the parties. There was a -- Respondent
requested official notice of an unpublished decision In the
court of appeal and official notice is taken.

MR. JENSEN: Thank you, your Honor.

THE COURT: CalPERS requested clarification
regarding the status of the hearing. |1 don"t think that was
necessary, and 1"m sure that"s been resolved. Respondent
finally has issued -- has filed a renewed request for a

ruling on his collateral estoppel and res judicata claims.
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Respondent filed numerous motions prior to the
hearing that have been referred to throughout the course of
the hearing and before the hearing collectively as a motion
to dismiss which was made on many grounds, including
collateral estoppel and res judicata. The motion to dismiss
has been the subject of several orders already, including
Administrative Law Judge Rovner Status and trial satisfaction
order dated April, 2011-14, and orders that | issued.

In the Court of Appeal decision that 1 just took
official notice of, the Court of Appeal appears to think that
the record i1s abundantly clear, so do 1. 1"m not going to
muddy 1t by granting the request. The request i1s denied.

Why don®"t you call your witness.

MR. JENSEN: Thank you, your Honor. Call
Bruce Malkenhorst, please

THE COURT: Please raise your right hand.

BRUCE V. MALKENHORST,
called as a witness, and having been first duly sworn by
the Court was examined and testified as follows:
THE WITNESS: Yes, your Honor.
THE COURT: Thank you have a seat. State your
name.
THE WITNESS: Bruce V. Malkenhorst.

THE COURT: Go ahead, Mr. Jensen.
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1 DIRECT EXAMINATION
2 BY MR. JENSEN:
3 Q Mr. Malkenhorst, do you have difficulty hearing?
4 A I do.
5 Q I will try to speak clearly and loudly, but if for
6 some reason you don"t understand the words that 1 say, please
4 ask me to repeat that.
8 A I will. 1 also mumble. So i1f she doesn"t
o) understand what 1 said, you can ask me too.
10 Q And what Is your age?
11 A 79.
12 Q And were you previously convicted of a felony?
13 A I was.
14 Q And what was the nature of the conviction?
15 A Misuse of public funds.
16 Q I want to turn your attention about forty years or
17 so. Where were you employed before you went to work for the
18 City of Vernon?
19 A City of Manhattan Beach.
20 Q Approximately what year was that?
21 A Nineteen -- well, went to work for them, or when 1

22 came to work for Vernon?
23 Q When you went to work for Vernon?
24 A 1975.

25 Q And what was the position you held in the City of
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Vernon -- at the City of Manhattan Beach?

A Assistant Finance Director.

Q And what position did you apply for at the City of
Vernon in 19757

A Assistant Finance Director City Clerk-Assistant City
Clerk.

Q Was this a hyphenated job tile?

A It was a hyphenated job title.

© 00 N o 0o A~ W N P

Q And did that hyphenated job title exist prior to

10 your coming to work there?

11 A Since they advertised it as that, 1 assume it did.
12 Q Thank you. And did you get the Assistant Finance

13 Director-Assistant City Clerk position?

14 A I did.

15 Q 1"d like to talk a little bit about the character,
16 what the City of Vernon was like in 1975 when you first

17 started to work there. Can you describe what the

18 characteristics of the City of Vernon are; for example, i1s it

19 a business city?

20 A Primarily an industrial city with a few residents.
21 Q Approximately how many businesses were there?

22 A I would say around twelve hundred.

23 Q And how many residents live there?

24 A Approximately one hundred.

25 Q What does i1t mean for the City to be a business
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oriented city?

A To try and enhance the development of businesses in
the city.

Q And were you aware what the City did to try to

enhance the development of businesses in the city?

A Well, I ran a business in the City of Vernon prior
so | did have some -- some idea of their -- what our rates
were -- heater, water was cheaper. These prices were fairly
nominal .

Q What type of businesses were located iIn Vernon?

A Meat houses. Warehouses. Manufacturing. They all

thought they were the main one.

Q What do you mean ""They all thought they were the
main one"?

A The meat guys thought 1t was a meat city, warehouse
people thought it was a warehouse city, and manufacturing

thought 1t was a manufacturing.

Q And what drew businesses to locate in Vernon?

A Pardon me?

Q What drew -- what enticed businesses to locate to
Vernon?

A Power. Our electricity rate. Provide service for

that they couldn®t get in other cities. Prior to 1978 when
power --

THE REPORTER: 1 am sorry. When who?
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10
THE WITNESS: See. 1 told you I mumble.

THE COURT: You were saying before 1978.
THE WITNESS: Before 1978, when Prop 13 was passed,
most cities didn"t want manufacturing In our cities.
BY MR. JENSEN:
Q And who were the Council, City Council members at
the City of Vernon iIn 19787
A We had Malburg as Mayor. Thomas Ybarra was Mayor
pro tem, Larry Gonzales, Mike McCormick, and Keith Geyser

were Councilmen.

Q They were Council members before you started to work
there?

A Yes, they were.

Q And did Vernon have an Electric, Light and Power

Department in 1975?

A They did.

Q Did they have a Water Department in 19 --

A They did.

Q And over the years that you worked there, did the
industrial character of the city change?

A No, not really.

Q And you worked there until 2005; iIs that correct?

A Right.
Q And who were the Council members when you retired in
20057
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A Malburg was the -- Thomas Ybarra was pro tem.
THE COURT: Tom --
THE REPORTER: I apologize.
THE WITNESS: Thomas Ybarra, pro-tem.
Larry Gonzalez was Councilmen. Mike McCormick was
Councilman, and Bill Davis was Councilmen.
MR. JENSEN: And so, your Honor, if I could just
instruct the witness to speak a little more slowly.
THE WITNESS: Okay.
BY MR. JENSEN:

Q Okay. And did Louise -- did Malburg, Ybarra,
Gonzales, and McCormick retain their City Council seats the
whole time from 1975 to 20057?

A Yes, they did.

Q And is the city -- when you left In 2005 was it
still a business city?

A Industrial city. Yes.

Q Did 1t still have an Electric, Power, and Light
Department?

A They did.

Q And when you retired, did they have a Water
Department?

A They did.

Q And how many residents were there when you retired

in 2005?

11
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1 A Probably the same number, ninety to a hundred.

2 Q How many businesses were located in Vernon when you
3 retired?

4 A I think it had gone up to around thirteen hundred.
5 Q So let"s go back to 1975. What was the position

6 that you were hired into?

7 A Assistant City Clerk"s Assistant Finance Director.
8 Q And were you a member of CalPERS when you started?
9 A I was.
10 Q And was the position of Assistant Finance Director

11 Assistant™s City Clerk a single position or two positions?

12 A A single position.

13 Q And were you paid a single salary or two salaries?
14 A Single salary.

15 Q And was there a Finance Director City Clerk?

16 A There was.

17 Q And do you know the source of funds used to pay your

18 payroll check?

19 A General fund.

20 Q And what were your job duties, responsibilities as
21 Assistant Finance Director-Assistant City Clerk?

22 A Whatever the finance director told me to do.

23 Q And can you give me some examples of what you were
24  told to do?

25 A Well, basically did very little because he did most
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of the work. What he gave me to do to start with, 1 was to

create a self-insurance program for the City.

Q
A

you.

company policy for the City of Vernon by themselves.

What 1s the self-insurance program?
Get away from van --

THE COURT: I am sorry. 1 couldn®t understand

THE WITNESS: 1°m sorry.
THE COURT: That"s okay.

THE WITNESS: Basically to create an iInsurance

outside person actually to do the work making them

self-insured.

BY MR. JENSEN:

Q

So would 1t be fair to say you brought those

insurance responsibilities?

A

Q

self-iInsurance responsibilities oversight into as a new duty

We did. We did that.

Would i1t be fair to say that you brought those

or responsibility In your position as Assistant Finance

Director-Assistant City Clerk?

A That was my responsibility.

Q Okay. And were you paid extra for assuming these
additional --

A No.

Q -- responsibilities or duties?

Hire an
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A No.
Q And were you assignhed other duties such as labor
negotiations?
A Yes. | had a protracted labor negotiations

originated in 1975 was still going on when | got there.
About six months after 1 was there, | was assigned to observe
and participate in what was going on.

Q And was this In your position as Assistant Finance
Director-Assistant City Clerk?

A Yes.

Q And did you receive any iIncrease iIn salary for these
additional responsibilities?

A No.

Q And so you continued to receive the one payroll
check for Assistant Finance Director-Assistant City Clerk for
these additional duties; correct?

A Yes.

Q So let me ask you some questions about the way the
City of Vernon was run. How involved was the City Council
Members i1n making decisions about city affairs?

A They had total responsibility.

Q And can you tell us how this worked In practice?

A Well, 1n practice 1t a department wanted to do
something, they had to take i1t to the City, City Council, and

then the Council meeting would either accept it or reject it.

14
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Q I"m just going to pause here to let the Reporter
catch up. So can you tell us how often the City Council
met?

A Twice a month.

Q And so what was the -- what was the actual procedure
for bringing matters to the City Council for decision?

A Departments would have things that they wanted to do
or talk about, whatever they recommend, to do and put on our
agenda; City Clerk would prepare it for the City Council, and
it would be taken to the council meeting, and City Council
would either accept or reject those recommendations.

Q And did they formalize those acceptance or the

rejection, In some manner?

A Either approve or disapprove them.
Q And did they enact resolutions?
A IT 1t required a resolution.

Q And did the City Clerk keep minutes?

A City Clerk kept minutes, and they would be reviewed
at the following council meeting and either approved or
corrected.

Q And did the City Council always approve the
recommendations made to i1t?

A No.

Q And what -- did the City Council -- how would you

describe their involvement in the decision making practice;

15
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was it actively involved i1n considering the matters in front
of them?

A Well, the agenda brought to them they voted on each
item that was -- that was listed on the agenda.

Q Did the City also enact ordinances?

A They did.

Q When did they enact ordinances?

A I go out to them with one major change in policy, I
would say.

Q And so would 1t be fair to say the City Council made
all important decisions?

A Yes. Based on recommendations though. They didn"t
go into the city and review what was going on and decide and
act -- enact something. It was brought to them by the
department heads.

Q And as far as you know, was that the practice in the
city before you arrived at Vernon?

A Yes.

Q And then did the City Council continue to document
its decisions throughout your employment at the City of
Vernon?

A They did.

Q So 1 want to turn to your next job at the City of
Vernon. After you were hired as Assistant Finance

Director Assistant City Clerk, did you later get promoted?

16
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A I did.
Q Into what position?
A City Clerk Finance Director-City Finance Director
who helped me -- previously held that until he retired.

Q Can you tell us what the job title was?

A What the title was?

Q What the title was of the job?

A City Finance Director for the city or City Clerk
Finance Director.

Q Was there any order in which those were normally
proceeded, or did they swap back and forth?

A I think it was City Clerk Finance Director. 1 think
the City Clerk historically In the history of cities was
responsible for the finances. Then they had to identify with
the finances were i1nvolved and they consequently cited the
City Clerk Finance Director of City Clerk.

Q So was the City Clerk Finance Director also a single
job with a single salary?

A It was.

Q And as City Clerk Finance Director, did you
participate in the City"s negotiations with the Southern
California Edison about electrical rates?

A The contract that the City had held with Edison from
1962 to "77 was a Fifteen-year agreement, and -- and we were

negotiating -- the City was negotiating a new contract. 1

17
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was asked to observe as a City Clerk.
Q And was this an additional duty or responsibility

given to you in the Finance Director City Clerk position?

A I was -- | was responsible for the City Council, so
whatever they told me to do. 1 don"t know if it was an
additional or just something else 1 -- they did.

Q Were you paid any more for attending those
negotiations?

A No.

Q And so why were electric rates important to the City

of Vernon?

A To enhance businesses. Bring businesses into the
city.

Q So can you explain the structure of Vernon®s
relationship with providing electricity to the businesses?

A Historically 1933 they started their own because
Edison would not give them a descent rate. 1937, Edison took
over; made an agreement they would give Vernon sweetheart
rates 1T they could run their system; so from 1937 to 1962
they did. And our 1957 -- and i1n 1957 they notified Vernon
that they take the system over because they had put all the
money Into i1t, and 1t belonged to them. And Vernon went to
court and Edison lost. They had to pay for the enhancement;
and 1n 1962 they created a contract for fifteen years for

Edison to run their system.

18
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1 Edison provided all the day-to-day work, and we
2 had -- the City had hired a contractor basically to oversee
3 what Edison was doing.
4 Q So let me just step back and sort of try to clarify.
5 Approximately 1933 the City of Vernon established its own
6 electrical power utility within the City of Vernon; i1s that
7 correct?
8 A Yes, sir.
9o Q And did the City have generating capacity iIn 19337
10 A No, they bought diesel from Germany.
11 THE REPORTER: From?
12 THE COURT: Germany.
13 THE WITNESS: Germany.

14 BY MR. JENSEN:

15 Q And did those work?

16 A Yes.

17 Q The City was actually producing electricity --

18 A In 1933.

19 Q -- 1n 1933? And the structure of the utility that

20 the city owned the power lines between the generating --

21 City"s generating plant and each business in the City of

22 Vernon?

23 A Yes.

24 Q And so In effect the City was the sole provider of

25 electricity to businesses iIn the City of Vernon?
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20
A At that time.

Q And the City could determine the rates charged to

the businesses; is that correct?

A Yes.
Q And were the businesses iInterested in lower electric
rates?

A Absolutely.
And why was that?
Costs.
And why 1s?

Q
A
Q
A We provide cheaper than Southern California Edison
C
Q
A

and City of Los Angeles.
And was i1t a significant cheaper rate?
I don"t recall that.
Q And once you mentioned that the Southern California
Edison at some point, for lack of better word -- well, let me

step back. Did the City stop generating the power at a
certain point?

A Edison became the runner of the power plant and they
didn"t use 1t. They didn"t utilize it. They brought their
own power iIn from outside.

Q But the City -- the City with the electricity
retained i1ts power over -- the control over i1ts lines to the
businesses? Let me rephrase that.

A Yeah.
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Q Withdraw that. Did the City still -- was the City
still the one who contracted with the businesses to provide
the power?

A We billed clients for the power Edison provided.

Q And at that point was Edison basically a third-party
contractor?

A It was a third-party contractor.

Q So you would buy -- the City would buy the power
from Edison and then effectively resell i1t to the
businesses?

A Yes, sir.

Q Okay. A little bit of back story but -- and In 1977
did that significantly Change? not 1977. 1In 1977-78 did

those negotiations lead to a significant change iIn the

structure?
A When i1t was finalized In "79, yes, we did.
Q And tell us what that structure was.

A Well, they allowed the City, which should not, to
create power on their side of their -- basically on their
side of the mirror. They were also entitled to purchase
power outside of Edison. Edison created a three-tier system;
low rate. Medial rate. High rate. So i1t behooved the City
of Vernon to bring In power at a high rate -- at a cheaper
rate where they could get i1t; or run their diesel plants at

that time.
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Q And 1s 1t the case that Vernon could now buy power
at a lower price?

A What we did, we created an agreement with Nevada
power in which we would split the cost of Edison rate and
Nevada power rate and bring the power medium rate.

Q And --

A Plus running our own generation --

THE REPORTER: "Running our own generation --"

THE WITNESS: -- running our own generator when it
was cheaper, basically.
BY MR. JENSEN:

Q And did this negotiation allow the City to reduce
its -- the cost of the power to businesses?

A Well, the -- you got to go back to "62 agreement 1iIn
which Edison had agreed to sell power to Vernon at eighteen
percent below their wholesale rate to their outside customer,
customer outside Vernon; and when they did that, when I got
there, they were charging something like fifteen percent over
that rate. And so that"s why they were willing to give us
the opportunity to do our own generating, and when i1t"s
bringing in power from outside sources.

Q Would be --

A Think --

Q Would i1t be fair to say that Edison had been

overcharging the City of Vernon for years?

22
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A I don"t know how far back it went, but about by the
time "77 when the contract was up, It was -- they were doing
it at that time.

Q Okay. And is -- did you receive any additional
salary for taking on these additional responsibilities?

A No.

Q And did this mean that the average number of hours
you worked each week when you took on these additional
responsibilities, did your average number of hours
Increase?

A The only time it increased they were higher -- the
firemen went on strike and negotiations were substantial
amount of time over my normal forty, forty-five hour week.

Q So you would normally work forty to forty-five

hours?
A Normally 1 would, work week.
Q And 1T you were to average over a whole year, your

average, your weekly number of hours with these additional

duties, how many hours a week did you work?

A I don"t know 1t they were additional duties, just
what 1 was told to do. I mean, you know, | worked for the
City of Vernon. | was a city —- well, I wasn"t City
Administrator at that time. | was City Clerk. Whatever the

Councilmen told me to do I did, and whatever the hours it

took to get i1t done, 1 did it.

23
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Q But I"m asking you for sort of a number of -- an
average number of hours you worked a week?

MR. LEVIN: Objection. Vague as to time.
BY MR. JENSEN:

Q During this period, let"s say from this average, the
two-year period from 1977 to 1979 if, just on average,
approximately how many hours a week did you work?

A I would say In the same area, forty to forty-five.
Then 1 started delegating other part of my job -- other part
of my responsibilities to other people.

Q So how did you delegate?

A I gave my secretary the responsibility of doing the
minutes. My finance -- | had an accounts payable clerk.
She -- payment responsible for the warrant register.

THE COURT: For the what register?
THE WITNESS: Warrant register.
THE COURT: Thank you.
BY MR. JENSEN:
Q And what sort of work did you delegate just in
general?
A Everything but decision maker.
Q So what did you retain; what power and authority did
you retain?
A Decision making.

Q Let"s move on. What was the next position you held

24
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at the City of Vernon?

A M.E.R.R.

Q Now --

A That was not -- the City had hired Harry Kenton to
run the negotiations for the City. He had not been very
successftul. We hired Rich Moore to replace him. And this
Council did not want to give him the title of M_.LE.R.R., so
they put 1t on me.

Q Let me just ask a question. 1 asked you a question
what position you held and --

A I was City —- City Clerk Finance Director.

Q Can you explain when 1 asked you -- 1 asked you a
question that said what position, what was the next position
after City Clerk Finance Director and you answered M.E.R.R.?

A Well, excuse me. | misspoke. Just an additional
responsibility given to me. 1In 1978 around August they
appointed me to be the City Administrator.

City Administrator-City Clerk.

Q Let me just address this i1dea of positions and job
titles. When there was a job title, why did the City create
these job titles such as M_.E.R.R.?

THE COURT: 1°m sorry. Are you saying M_E.R.R.? Is
that mayor?
MR. JENSEN: Okay.

THE WITNESS: Employees. Municipal --
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26
THE REPORTER: Can you repeat that again?

THE WITNESS: Municipal Employees Relation,
employees representative.
BY MR. JENSEN:

Q Okay. So is M_E.R.R. a position?

A Responsibility.

Q And when 1 asked you the question what position, you
answered M_.E_.R.R. And 1 just --

A I misspoke.

Q I just sort of want your recollection of what is the
difference between positions and job titles and duties and
responsibilities?

A Well, 1 don"t think there was any difference.

Whatever Council told me to do, 1 did. |If they wanted me to

be responsible for employee relations, 1 did that. | always
was responsible for the Finance Department. 1 was
responsible for the City Clerk, and negotiations. | was --
basically -- 1 was not the negotiator. Mr. Whitmore was the

negotiator, but I was a representative to the Council.

Q So let"s just focus on this issue of a M_LE.R.R.
Again, what i1s a M_.E.R.R.?

A Municipal Employee Relation Representative.

Q What does the M.E.R.R. do?

A Represents the City in negotiations.

Q

And how often do those negotiations occur?
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A At that time?

Q Yes.

A Well, in the middle of strike -- in the middle
negotiation with Fire Department, so i1t was almost probably
at least two or three times a week.

Q And was 1t a full-time duty or responsibility
year-round?

A No. Because once you resolved the labor dispute

that was fairly nominal time.

Q So did you ever hold a full-time year-round position

as M.E.R.R.?

A No.

Q Okay. How would you describe what the job title of

M.E.R.R. is within your position?

A It was a responsibility I had. 1 don"t -- you know,

I came to the public sector for -- after being in the private

sector for many years, sSo consequence a private sector

whenever you are told something you did 1t. Didn"t matter

what 1t was. Your boss told you to go have done, you got it

done.

Basically, the way | looked at 1t from the City
Council, they told me they that wanted me to do something,
did whatever responsibility of the job, a duty; basically,
looked at 1t as a responsibility. But -- and I may have

referred to at times as "job", but 1t was a responsibility.
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1 Q Let me ask you, did M_E.R.R. ever appear on a pay

2 schedule?

3 A Not to my knowledge.

4 Q And were you ever paid?

5 A Not to my recollection, 171l say; but not to my

6 knowledge. It could have been on there, but I don"t -- no, I
7 can"t believe 1t ever was.

8 Q And were you paid for undertaking the duties and

9 responsibilities of M_.LE_.R.R. either within your position as
10 City Clerk Finance Director or otherwise?
11 A No.

12 Q Okay. So we"re now Finance Director City Clerk.

13 What was the next position that you held?

14 A Next position I was appointed to City

15 Administrator City Clerk.

16 Q Okay. And when did that occur?

17 A Approximately between August and October of "78.

18 Q And did you want to be City Administrator?

19 A No. | wanted to be City Manager.
20 Q And what"s the difference between City Administrator
21 and City Manager?
22 A City manager made decisions. City Administrator had
23 to go to the Council to get approval. Council wanted to

24 retain their ability to make the decisions.

25 Q And so can you briefly describe the negotiations
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that -- did you request to be made city manager?

A I did.

Q And then what did they tell you your -- what did
they tell you your duties and responsibilities would be as
City Administrator or City Administrator City Clerk?

A Basically what 1 had been doing, aside from the fact
that now we would have -- the department heads would have to

come to me to go to the Council.

Q So was there an existing position as City
Administrator?

A I —- 1 understand there was. 1 don"t think I
ever -- | ever saw per se, but 1 understand the City

Administrator back in "64, John Moore, who died iIn an
accident, he -- 1t was not filled after he left.

Q Did he retain the position of City Administrator or
City Administrator-City Clerk, City Administrator/City
Clerk?

A He had the job -- 1 think -- 1 believe City
Administrator Clerk at that time was Frank Zeemer.

Q So at least prior to your -- your taking the

position, there was nobody holding that City Administrator?

A No, there was not. Frank did not want it.
Q I"m sorry?
A Frank Zeemer, who was City Clerk -- I don"t even know

if 1t was offered to him, but I assume i1t was. |If they were
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going to replace or maintain the same structure, but I don"t
know that. [I"m not -- just guesstimating.

Q And 1s that In the -- Frank worked in the "60s; as
what?

A He was my boss until he retired In "77.

Q Okay. So explain, please. Was Frank offered the
position of --

A I don"t know that.

Q Okay. So how did the City Council of Vernon operate
prior to establishing the City Administrator-City Clerk
position?

A Well, basically all department heads reported to the
City Council.

Q And which were the department heads at that point?

A Public works. Police chief. Fire chief. Maybe the
director of water and power. Health Department.

Q And were you told why the City decided to establish
this City Administrator-City Clerk position?

A I -- 1 want to think It was because of the Meyers
Act.

THE COURT: I"m sorry?

THE WITNESS: Meyers Brown Act had passed in "68 and
created more labor issues with employees.
BY MR. JENSEN:

Q And if I use the term "City Administrator,”™ 1 should

30
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is that the correct title?
A The title that was given. Yes.
Q Okay. And how did the city re-establish the City

Administrator-City Clerk position?

A I think they passed an ordinance on it.

Q And then did you fill the position?

A I was appointed to the position.

Q And did you understand why the City hired you as

City Administrator-City Clerk?

A Sure. We were very successful in what we
accomplished so far.

Q Describe your success.

A We resolved the fire strike. We iImproved our

situation with the Electrical Department. Those were two

major things in the City. 1 mean, I don"t think they ever
understood. They could say -- know how the labor
negotiations. 1 negotiated contracts in the private sector.

I knew 1 could say no. Whether 1 got it done or not was
another story.

Q And so they were --

A They were what I took over.

Q And largely i1t was your dealmaking that they
were 1mpressed with; is that fair to say?

A They realized they didn"t have as many problems.
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Q Now, the -- I understand the position®s called City
Administrator-City Clerk, another hyphenated title. Was it

one position or two positions?

A One position.

Q And did you sign some documents solely as City
Clerk?

A I think I signed the minutes, maybe the budget, or I

attested to signatures as City Clerk. As City Administrator,
I signed most of the documents. | can"t say 1 didn"t, but I
wouldn®"t -- I don"t recall.

Q And since your title was City Administrator-City
Clerk, why would you sign some of the documents solely and in
capacity in your duties as a City Clerk?

A Why would 1?

Q Why would you?

A Well, because they were either documents that had to
be attested to by the City Clerk.

Q And so In trying to establish the --

A Legal requirements.
Q -- legal requirements?
A Right.

Q And could 1t have been that the City Clerk
City-Administrator title in your mind wouldn®t have been
satisftactory?

A I don"t know that 1 gave i1t that much thought.
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Q Okay. And did you ever refer to these, you know,
various duties and responsibilities as positions, like you
did earlier or job titles, rather than describing them as
just duties or responsibilities of the City

Administrator-City Clerk position?

A I could have. Depends on what i1t was involved
with.

Q I"m sorry. Can you explain also why in certain
circumstances you would just sign documents as -- 1f you

did -- as City Administrator?

A Generally, that was either done with outside people
outside the city, so that they would know who to come to if
they had a problem with the decision that was being
resolved.

Q And, 1 mean, could you have also signed documents as

the Municipal Employees Relation person?

A I don"t recall ever signing anything other than --
no, 1 don"t even recall. 1 don"t remember labor contracting
being signed. 1t could have been signed.

Q And is there anything inconsistent in your mind

about using these iIndividual duties even though you
understood yourself to hold this position of City
Administrator-City Clerk?

A I"m sorry?

Q Is there anything inconsistent in your mind 1f you
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signed something as -- for example, if you signed something
as M.E.R.R. even though you held the position of City
Administrator-City Clerk?

A I didn"t at the time.

Q Okay. And did you attend council meetings, City

Council meetings?

A I was City Clerk at council meetings.

Q What was your role prior to the City Council
meetings?

A Prior to?

Q Yeah.

A Preparation of the agenda.

Q And at the meetings, what did you do?

A Huh?

Q At the City Council meetings, what did you do?

A Read off the agenda.

Q Did you take notes and prepare meetings?

A Took the minutes.

Q Minutes?

>

For a while. And then I had the Assistant City
Clerk would take notes, but she wouldn®"t do the agenda. 1
read the agenda, but she would take the notes on the side.
So some of the tasks that you delegated?
A (No audible response)

THE COURT: 1Is that a yes?
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THE WITNESS: Yes.
THE COURT: Thank you.
BY MR. JENSEN:

Q And are you aware of requirements to make city
business and city documents publicly available?

A (Witness nods head)

Q Let me rephrase 1t. Did you post agendas prior to
the City Council meetings?

A We didn"t have a local newspaper, so consequently we
had to post all public documents at three different --
different spots in the city: Thirty-eight to Santa Fe.

City Hall, and I think it was Fruitland and Pacific with
bulletin boards where you posted the documents.

Q And what sort of items -- what sort of documents
would you post?

A Basically agendas for the Council meeting. 1 don"t
think we did the budgets. Anything that was -- that had to
be made available to the public.

Q And with regards to these other -- to other
documents such as budgets and the pay schedules, did you make
those publicly available?

A They were available 1n the City"s Clerk"s office.

Q Tell us how that process works. Did you make
the pay schedule available to the public?

A Anybody that wanted to see them called and made an
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1 appointment to come review.

2 Q Once they made the request, they were provided them?
3 IT a member of the public came and made a request, would they
4  be provided the document?

5 A They would. They were provided to review them. IF
6 they wanted a copy of them, they pay for it.

7 Q Were the salary resolutions made public?

8 A All resolutions were made --

9 THE REPORTER: Can you repeat that? I didn"t get
10 that.
11 THE WITNESS: All resolutions were made public.

12 BY MR. JENSEN:

13 Q Were the pay schedules made public?

14 A Yes.

15 Q And was the practice ever --

16 A Pay schedulle. Excuse me. The pay schedule was a

17 resolution.

18 Q So that would be made --

19 A Yeah.

20 Q -- public?

21 A Yeah. All of it would be made public.

22 Q And so was the practice of the City Clerk®s office

23  throughout the thirty years you were there to make these
24  documents publicly available?

25 A Provide them, yes.
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Q Provide them. Okay. So I want to look at this
nature of your City Administrator-City Clerk position. Was
it a full-time job?

A Yeah.

Q And did you have a fixed work schedule?

A The City had a fix schedule. Five day workweek

until "79; and then they went to four day workweek from 79

until now.
Q Till now. And did you work a fixed schedule?
A I think 1 was within the structure. |If someone

wanted to meet me, they knew they could meet with me at those

times; but 1If someone wanted to meet on a Friday, even though

City Hall was not open, I made myself available.
Q And so these were your normal work hours?
A My normal work hours.
Q And approximately how many hours a week did you work

in this period --

A I"m sorry?

Q -- let me -- as City Administrator-City Clerk from
say 1979 to your retirement in 20057?

A I think -- arbitrarily 1 think 1t was some forty,
forty-five hours.

Q Arbitrarily is not what I want you to answer. |1
want your best estimate.

A Well, that"s what I"m saying 1s my estimate would be
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forty to forty-five hours.

Q Okay. And was that generally your schedule even
though there were City Council meetings every two weeks?

A Yes. City Council meetings were held iIn the
evening, started 5:30; and make sure that the public was
attending them i1if they wished, but they probably ran about
three hours. So I don"t think they were more -- run more
than -- to increase my time more than forty-five hours. 1

think forty-five make the meetings fTit.

Q And were there also Finance and Personnel Committee
meetings?

A There was.

Q When did those occur?

A I believe they occurred -- Personnel meetings

occurred prior to the Council meeting. Financial meeting met

on the odd Tuesday®s, but they met at 5:00, 5:30.

Q And did you attend the Committee meetings?

A I did.

Q And are you a voting member of the Finance
committee?

A No.

Q Are you a voting member of the Personnel
committee?

A No.

Q And obviously you®"re not -- well, are you a voting
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member of the City Council?
A No.
Q Do you know what the meaning -- do you know what an

"exempt position' 1s?

A I do.
Q What 1s an exempt position?
A Exempt position is a position that was not entitled

to overtime.

Q And 1s 1t your understand that the City
Administrator-City Clerk was an exempt position?

A I did. Also City Clerk -- Finance Clerk was an
exempt position prior to this City Administrator.

Q And were you required to keep track of the hours
that you worked each week?
A No.
Q Did you keep track of your hours that you worked?
A No.
Q Did you know i1f anyone else at the City of Vernon
kept track of hours for you?

A No.

Q Did anyone at the City of Vernon keep track of your

hours?
A Anyone i1n the City of Vernon keep track of my hours?
Q Yes.
A No --
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Did you have to clock i1n?

-- to my knowledge.

Did you have to clock i1n?

Q
A
Q
A No.
Q Did anyone in the administration of the City keep
k of their hours?
A IT they"re exempt position, no.
Q And what do you -- can you tell us which positions
were exempt in the City of Administration?

A In the City of Administrator?

Q City Administrative In the -- 1 guess,
administration of the City?

A Okay. Department heads. Maybe assistant department
heads. 1 don"t believe -- either one. Police Chief.
Captain. Lieutenant. They were all exempt. Fire Chief.

Battalion Chief. Captains. | think Captains were exempt,

Lieutenant Chief, and the Fire Chief were exempt.

Q Did you ever work overtime?

A Work overtime? No.

Q Were you ever paid any money for working overtime?
A (No audible response)

Q Is that a no?

A No, 1 didn"t work any overtime. And I -- i1t —-

Q Did some employees In the City of Vernon clock iIn?
A Yes.
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Q And who clocked In?

A Primarily non-exempt employees, so they would chart
their hours.

Q Can you give me an example of the non-exempt
employee?

A Clerks, but I don"t think City Hall ever had anybody
work overtime as clerks. Public works employees that work on
the streets could be called 1in on off-duty hours. Firemen
that might be called in, but firemen work a twenty-four hour
shift. So normally they wouldn®t, but 1f there was an
emergency, we go call -- needed more people -- then they did.
Policemen. They could be paid overtime.

Q So just want to refer back to your testimony. You
worked about forty to forty-five hours, so this remained the
same number of hours for approximately your twenty plus years
of work as City Administrator-City Clerk?

A Pretty much.

Q And over this time period, did you -- did the City
Council require the City Administrator-City Clerk to perform
additional duties or responsibilities?

A What do you mean?

Q For example, over the thirty years did the City add
additional responsibilities to be performed by the --

A City Administrator job position -- they may have

formalized 1t, but I was always responsible for what was
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going on in the City.

Q So just to inform us, how you accomplish the work of
these additional duties and responsibilities within the forty
to forty-five hours a week, how did you accomplish that?

A With over a period of time. More and more
efficient. Also delegate.

Q And let"s take an example of delegation. Can you --
you retained the responsibilities and duties of treasurer in
your City of Administrator-City Clerk position; i1s that
correct?

A I did.

Q And how did you delegate any of the responsibilities
associated with that position with that -- sorry -- with that
job duty?

A Yes.

Q And how did you do that?

A Made a -- responsibilities doing the investments
going to and from the bank.

Q And who did you -- who did you delegate --

A Assistant.

THE COURT: Allow him to finish his question before
you begin your answer so the Court Reporter can take
everything down. Okay?

THE WITNESS: Sorry.

///
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BY MR. JENSEN:

Q And 1711 try to slow down too. Who did you delegate
some of the responsibilities of Treasurer to?

A Assistant Treasurer.

Q And can you give us an example of the duties and
responsibilities that were associated with Treasurer that you
delegated to the Assistant Treasurer?

A The -- 1nvest the vital funds.

Q And how did you accomplish that delegation?

A Told her to do 1i1t.

Q Did you -- did you retain decision making control
over those decisions that were associated with the duties and
responsibilities of --

A Yes. They made to any new investment that they
wanted to make, or they felt was something we should do; and
at that point I made a decision. There was also a stipend
when Joe retired in "78 -- retired 1 think -- when they first
gave me the additional responsibility. He got one hundred
bucks extra a month as part of this deal that was not --
putting you to sleep?

MR. YIM: Sorry.

THE COURT: 1Is that part of your answer?

MR. JENSEN: No. This i1s kind of important. 1I™m
sorry.

/77
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BY MR. JENSEN:

Q So at some point someone received a stipend of a
hundred dollars --

A A month.

Q -- a month for performing the duties and
responsibilities --

A Of Treasurer.

Q -— of Treasurer? And that was prior to your
undertaking the duties and responsibilities of Treasurer?

A It was. But after 1 took on the responsibility of
being Treasurer, | was not given the hundred dollars a month.
And when 1| appointed the Assistant Treasurer, she was given
the hundred dollars a month.

Q So did you receive any additional compensation iIn
your payroll for undertaking the duties and responsibilities

of Treasurer within your job as City Administrator-City

Clerk?
A No.
Q And why was the Assistant Treasury given the one

hundred dollars stipend?

A Well, 1 think 1t was because she would have to go to
the bank and -- basically i1t was kind of a -- something to
pay her, offset her cost of using her personal car.

Q So 1t was -- It was an expense or reimbursement

almost?
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A Well, 1 look at 1t like that.

Q So let"s talk about salary. We"re now looking iIn
the period when you"re City Administrator-City Clerk. Was
that a single job?

A Single job.

Q Did you receive a single payroll pay check for that
single job?

A I did.

Q And do you know what funds that payroll check was
drawn off of?

A Came from the general fund.

Q Were you always paid an amount In your position of
City Administrator-City Clerk that corresponded with the
amount on the applicable pay schedule adopted by Vernon?

A Yes.

Q Do you know what a -- switch subjects a little bit.
Do you know what an enterprise fund 1s?

A As used by City of Vernon, yes.

Q Okay. Can you explain. Did the City of Vernon have

enterprise funds?
A They did.
Q What were they?
A The electrical.
THE COURT: Excuse me.

THE WITNESS: Bless you. The Electrical Department,
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1 and i1t was enterprise one of -- basically®s a system where
2 they sell services to the public and the Water Department
3 payroll too.
4 THE REPORTER: 1 didn"t hear that.
5 THE COURT: The Water Department. [I"m sorry.
6 BY MR. JENSEN:
7 Q And were these part of the entity of the City of
8 Vernon?
9 A Were they part of the entity?
10 Q Did the City of Vernon like --
11 A The City of Vernon owned them.
12 Q Owned them. So were -- lack of better word, a
13 wholly owned subsidiaries of the City of Vernon -- sorry.
14 Departments of the City of Vernon? Subdivisions or within
15 the control -- let me withdraw that question.
16 THE COURT: The entire question is withdrawn.
17 MR. JENSEN: I1"m sorry.
18 BY MR. JENSEN:
19 Q Who controlled the enterprise funds?
20 A The City.
21 Q The City Council?
22 A City Council.
23 Q Okay. Did the City have a redevelopment agency?
24 A They created a redevelopment agency -- agency

25 sometime iIn early 90°s.
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Q And 1s the redevelopment agency an enterprise
fund?
A I don"t think so. It was a -- I"m not sure what you
would -- what that was. It was a -- basically retain the

taxable property In the City and to develop property to bring
in more industry.

Q Let"s go back to the enterprise fund. Did the
enterprise fund transfer money to the City"s general fund?

A It did.

Q How did they do that?

A They had a fee of three percent of their gross
sales.
Q And how often was that transferred?

A Annually.

Q Okay. Was your payroll check ever drawn off the
enterprise fund?

A No.

Q Were all of the funds associated with your salary
only paid from the general fund?

A Yes.

Q Okay. So 1 want to talk about these hyphenated job
titles; and again, we"re just -- purpose of clarification.
There®s a position that has a job title such as City
Administrator-City Clerk. Does the position with the job

title describe all of the duties that are performed by the
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City Administrator-City Clerk?

A Not necessarily. No.

Q And would 1t be unwieldy to have the job title be
City Clerk, City administrator, M_.E.R_R., Treasurer, and your
other duties and responsibilities in one job title?

A No. Because 1 think 1t would create a limitation to
what your responsibilities were.

Q And tell me about that.

A Well, 1 think that in -- 1 think the City
Administrator was responsible for these duties,
responsibilities. 1 don"t know iIf 1t would make a lot of
sense to have completely all listings. There would be a
limit to what the responsibility would have, and 1 don"t
think I had any limit in any responsibilities.

Q Okay. And so just going back to these job titles to
clarify. The City Administrator-City Clerk, the hyphenated
title did not represent two jobs; is that correct?

A No.

(Interruption In proceedings)

THE COURT: You may continue. One moment.

MR. JENSEN: Yeah.

THE COURT: Just for the record, the building
maintenance person has just come into the courtroom -- thank
you very much -- because the room was so warm, and | hope

he"s able to fix 1t.
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Mr. Jensen, you may continue your examination.
MR. JENSEN: Thank you, your Honor.
BY MR. JENSEN:

Q So in other words, to follow up, all the duties and
responsibilities that were given to you were not reflected in
the job title that --

A No.

Q -— under which you were paid? And were there other
positions with hyphenated job titles at the City of Vernon?

A In Public Works. Water and power. My Secretary and
Secretary Assistant, and City Clerk, Chief Deputy City Clerk.
I know we have others, but 1 don"t recall what they were.

Q To your knowledge, were each of these single
positions?

A They were.

Q Did each of these have multiple duties and
responsibilities?

A Yes.

Q And to your knowledge was the person holding those
positions paid a single payroll check?

A Yes.

Q And 1f you know, what was the source of funds to pay
the payroll check for those individuals?

A Pardon me?

Q IT you know, what was the source of funds to pay the
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payroll check for those individuals?

A General fund.

Q And do you know why the City of Vernon used
hyphenated titles for single positions?

A This 1s basically an assumption, but I think so.
People outside the City would know who to go to i1f they had
a question about something. That®"s an assumption. 1 don"t
know 1T that"s really what they thought, but that"s the way I
looked at 1t.

Q Can you elaborate a little bit on that?

A Well, 1f there was a question about labor
negotiations, they would talk to somebody that was
responsible for i1t, the City Administrator. |If 1t was the
Treasurer, it was on a question of why we decide to make a
certain decision on how we invested monies, then it could
come to the Treasurer. It was an everyday job. Just an
ability to respond to outside sources --

Q And --

A -— 1In every -—-

Q And did the City have a large staff at this time?

THE COURT: At which time?
MR. JENSEN: I1"m sorry.
BY MR. JENSEN:
Q When you -- actually when you started at the City of

Vernon, how many employees were in the administration In the
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City of Vernon?
A In the administration side, one, two, three, four.
There was a City Clerk. There was the Treasurer. There was

a Payroll Clerk, and a Finance Clerk.

Q Four people?
A Basically. | was the fifth person that came in.
Q And let"s say -- what was the largest number of

people In your tenure that worked In the administration of
the City; and maybe I should -- are you referring just to the
people In the City Administrator Department?
A No. 1I"m referring to people that were in the City
Clerk finance, In M.E.R.R.
THE COURT: I"m sorry?
THE WITNESS: City Clerk Finance Director.
THE COURT: Thank you.
BY MR. JENSEN:
Q Were these -- 1 mean, 1 don®"t want to include the
police, fire, and maintenance workers.
A No.
Q I just mean the people that helped manage the City.
A Well, 1f we"re talking about what was in the City
Clerk finance enterprise funds it was funds of people.
Five.
Q Okay .

A When 1 left, there was probably twenty, fifteen.
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Q Okay. And can you tell me for -- I"m trying to use
terms about who were the people that helped manage the
day-to-day operations of the City; what did -- how many
people would that be excluding the fire and police?

A The whole City?

Q Yeah.
A Well, just start at -- 1 think there may be -- maybe
one, two. Two individuals that worked -- that was on

payroll; is that what you®"re asking?

Q So that would be the total --

A On payroll, yeah. When 1 got there, probably 325.

Q So there were more people that worked there when you
started than when you left?

A Right.

Q How did -- why did that occur?

A The Fire Department was probably one hundred
eighteen people; and when 1 had left, it was probably around
seventy-five. The Police Department maintained the same
number .

Q And there was one thing that -- one specific part of
the Fire Department that stands out is: Did it have a very
high safety rating though?

A They were number one service In the state of
California.

Q Okay. So w