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) RESPONDENT’S ARGUMENT
Respondent, )
11 )
12 Vs, ;
13 DEPARTMENT OF DEVELOPMENTAL )
SERVICES, )
14 FAIRVIEW DEVELOPMENTAL CENTER, )
)
15 Respondent. )
)
16
17 ALJ Misinterprets the Law Regarding the Weight
18 to be Afforded Workers’ Compensation
19 There is a common misconception that workers; compensation awards, findings and reports
20 are not to be considered in a disability retirement claim due to the lack of privity between disability
21 retirement law and workers’ compensation law. This belief is unfounded.
22 [t is true, however, that the Retirement Boards are not bound by the workers’ compensation
23 documents or orders. It is important to distinguish between the two. A review of page 8 of the ALJ
24 leads one to reasonably believe that the ALJ has misinterpreted the law. The ALJ seems to be
25 saying that, because the workers’ compensation law and disability retirement law have differing
26 definitions of “disability,” a workers’ compensation opinion is not of value in determining
27 disability on a retirement case. That is not the law.

"




I

1

S WO 0. N

The Courts have long held that workers’ compensation and retirement law “are related to in

subject matter and harmonious in purpose.” (Kuntz v. Kem County (1976) 64 Cal.App.3d 414,

421.) The cases cited by the ALJ revolve around the issue of whether res judicata applies and
requires reliance upon a workers’ compensation Decision or Award. It does not. However, that does
not mean that the Decisions, Orders or Reports emanating from a workers’ compensation case are
to be disregarded. They are to be considered in light of the harmonious purposes of both systems.
Furthermore, the Courts have found that workers’ compensation documents possess a

“tendency in reason to prove or disprove any disputed fact of consequence to the determination of

the action.” (McCoy v. Board of Retirement (1986) 183 Cal.App.3d 1044, 1055.
The ALJ’s dismissal of the workers’ compensation derived evidence is inappropriate and

subject to reversal. It is requested that the Proposed Decision be rejected or that the case be

remanded for further and more substantial discussion.

The ALJ Misinterprets the Facts and Thus Misapplied the Law

The ALJ misstates the history in Legal Conclusion Number 8. The ALJ states that the
Applicant’s treating physician, Dr. Haghi, applies his work restrictions with the purpose of
preventing further injury. That, of course, would be a prophylactic work restriction, used in
workers’ compensation. Because the ALJ finds that workers compensation language is to be given
little weight, she dismisses the opinion from Dr. Haghi. But her understanding of the facts are
incorrect.

There is nothing in the exhibits showing that Dr. Haghi’s work restrictions were issued on a

prophylactic basis. In Respondent’s Exhibit A, page 3, the work restrictions were as follows:

Lift/carry no more than 25 pounds

Push/pull no more than 25 pounds

No repetitive overhead work

No combat with combative/aggressive patients

There is no language stating that these are prophylactic restrictions meant to only prevent possible

further injury. The ALJ has given an inaccurate history and then relied upon her somewhat
incorrect legal interpretation of the weight to be given workers’ compensation language, in arriving

at her conclusion that the Applicant has not carried her burden of proving disability by a preponder-
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ance of the evidence.
Per California Code of Civil Procedure 1094.5, a Findings must be supported by the

evidence. The Decision must be supported by adequate findings and rationale. Topanga Association

v. County of L.A., (1974) 11 Cal.3d 506. The ALJ's Proposed Decision fails the test and any

decision adopting it will fail under Court review.

The facts are misstated. The law misinterpreted.

This Proposed Decision should be rejected and a Decision granting disability should be
issued.

The Court in Topanga (supra) explains the sequential evaluation to be followed in preparing
a Decision. First, there must be statement of facts stemming from the evidence. In our case, the
facts are incorrectly stated...there was not a prophylactic work restriction imposed by Dr. Haghi.
Secondly, the Finding of Facts must flow logically and organically from the evidence. In our caée,
that cannot have happened because the ALJ decision is, in large part, based upon inaccurate facts
and misapplied law.

The ALJ dismisses out of hand the testimony from witness Mark Swanson. The ALJ finds
the testimony from Mr. Swanson to be of little value because his opinion is not “competent medical
opinion.” This is mystifying. Of course, the testimony from Mr. Swanson was not presented under
the pretext of being medical testimony. Mr. Swanson was presented as a witness with first-hand
knowledge of the physical demands on the job. Swanson was Ms. Acheta’s supervisor. He did not
testify as to the appropriate restrictions for an individual with medical impairments; which would
be within the purview of the medical experts. He merely advised as to how restrictions imposed by
the doctors would affect an individual’s ability to perform the duties of a Senior Psychiatric
Technician. His testimony is, therefore, pertinent and appropriate. The ALJ’s decision to not
consider the testimony is improper. The ALJ offers no legal support or authority for the proposition
that third party witness testimony is to be disregarded because the witness is not a medical doctor

when the witness is testifying regarding the physical duties and demands of the job. At the very

[east, this case should be remanded to allow the ALJ to review and assess the testimony from Mr.

Swanson.




Applicant is Entitled to Additional Hearing due to

2 the Failure to Abide by Post -Hearing Order
3 The Court ordered the parties as follows: “Each brief is-- shall be a maximum of 10
4 pages...”
5 (Transcript of Proceedings, pg. 166, lines 22-23)
6 The post-hearing briefs were submitted simultaneously per the Administrative Law Judge.
7 Applicant abided by the Order and submitted a post-hearing brief under 10 pages in length.
8 Respondent, Department, ignored the Order and submitted a brief totaling 14 pages. Government
9 Code §11512(b) gives the ALJ the authority to issue such orders.
10 The post-hearing brief from Respondent/Department should be stricken as violating the ALJ
11 Order. In the alternative, the case should be remanded to the ALJ for oral argument.
12
13 The Reasonable View
14 Sometimes, legal authority and medical evidence must take the back seat to common sense.
15 This case involves an individual with accepted injuries. Even the Agency’s medical evaluator, Dr.
16 Katz, diagnoses the following:
17 I Cervical degenerative disc disease
18 2 Cervical radiculopathy per EMG/nerve conduction studies
19 3 Left elbow neuropathy per EMG
20 4. Left wrist carpal tunnel syndrome
21 <5 Cervical pain (Agency Ex. 11, page 9)
22 Per Dr. Katz, the Applicant is 5 foot 2 inches in height.
23 A review of The Job Duty Statement for a Senior Psychiatric Technician is enlightening. It
24 states that the employee must be able to lift more than 25 pounds, often combined with pushing,
25 pilling, bending, stooping, squatting, grabbing, carrying, kneeling, twisting, reaching above
26 shoulder level, ... and periodically requires extraordinary physical activity. (Agency Ex. 14).
27 [s it reasonable to be believe that a five foot two individual with the above accepted medical
28 impairments maintains the capacity to perform those job duties? No, it is not.




CONCLUSION
It is respectfully requested that the Proposed Decision be rejected and that the Applicant be

granted her Disability Retirement.

Date: October 5, 2015 CANTRELL * GREEN
A f'rofessional Corporation
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By: DANNY F¥POLHAMUS
Attorney for Respondent




PROOF OF SERVICE BY MAIL

Re:  Annie Acheta — CalPERS Disability Retirement Application
OAH No. 2013120220
Agency Case No. 2012-0531

[ am employed at CANTRELL, GREEN, 444 W. OCEAN BLVD., SUITE 400, LONG BEACH, 90802. in
the County of Los Angeles, California. [ am over the age of 18 years and not a party to this
cause. [ am readily familiar with the law office’s practice for collection and processing of
correspondence for mailing with the United States Postal Service. Correspondence would be
deposited with the United States Postal Service this same day in the ordinary course of business.

The following documents are being served:

RESPONDENT’S ARGUMENT

These documents are being served on:

Cheree Swedensky, Assistant To The board
CalPERS Executive Office

P.0. Box 942701

Sacramento, California 94229-2701

The correspondence was placed for deposit in the United States Postal Service in a sealed
envelope placed for collection and mailing this day following ordinary business practices at the
above place of business.

[ declare under penalty of perjury that the above is true and correct. Executed on October
6, 2015 at Long Beach, California.

ANDREW CANTRELL




