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Respondent Rancho California Water District (the “Disfm'ict”) submits the following
argument for consideration against the adoption of the Proposéd Decision of ALJ Susan J. Boyle,
dated July 6, 2015, in the above-referenced matter. The Propoised Decision fails entirely to
address and analyze the unique nature of computer consulting iservices, such as those that were
being performed by Respondent Shawn Bennett. The Propose;d Decision also fails to recognize
or consider Bennett’s serious credibility problems based upon hxs admissions of lying and
attempting to destroy evidence. The District requests that the :Board consider all of the evidence
and briefing and issue a decision finding Bennett to be an inde-i;rendent contractor-of the District,
or alternatively, to review in detail all evidence presented that the District’s belief that Bennett

was an employee was eminently reasonable, particularly given!the nature of his work and the

existence of his separate ongoing business, such that the District is not required to pay member
contributions in arrears and the administrative fee under Gove;iimnent Code section 20283.
The District Met Its Burden of Proof

The Public Employees’ Retirement Law describes an “employee™ as “[a]ny person in the
employ of any contracting agency,” Gov. Code § 20028(b), an:d without further definition of the
terms “employ” or “employee”, the multifactor common law test of employment applies. Metro.
Water Dist. of S. California . Superior Court (2004) 32 Cal.4th 491, 500. The right to control
the manner and means by which the work is accomplished is tlfle most significant element of
multifactor common law test. Freedom from that control, conversely, tends to establish an
independent contractor relationship. *“The distinction is one of degree, and the decisionina
particular case usually requires the weighing of conflicting fac@ors.” 3 Witkin, Summary 10th
(2005) Agency, § 21, p. 60; Ticberg v. Unemployment Ins. App Bd. (1970) 2 Cal.3d 943, 949-51.

Under this test, general supervisory control is quite diff:‘erent from control over the details
of the work. “The [principal] may retain a broad general poweir of supervision and control as to
the results of the work so as to insure satisfactory perfonnangeiof the independent contract-
including the right to inspect, the right to stop the work, the rigfht to make suggestions or
recommendations as to details of the work, the right to prescribie alterations or deviations in the

work-without changing the relationship from that of owner and: independent contractor or the
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duties arising from that relationship.” McDonald v. Shell Qil é'o (1955) 44 Cal.2d 7385, 790
(intemnal citations omitted); see also 3 Witkin, Summary 10th (2005) Agency, § 23, p. 62.

Other relevant factors for consideration are:

1. Whether or not the person performing the services is engagcd in a distinct
occupation or business;

2. Whether or not the kind of work performed is usually perfonned by a specialist
without supervision;

3. The skill required;

4. Who supplied the tools, instrumentality and place of work

5. The length of time the services are performed; i

6. The method of payment (by time or job);

7. If the work is part of the regular busm&ss of the pnnmpal and

8. Whether the parties believe they are creating an employer-employee relationship.

Tieberg, 2 Cal.3d at 949; see also Futrell v, Payday Cal., Inc. (}01 1) 190 Cal.App.4th 1419,
1434, In applying these factors, it is essential that the unique réature of computer consulting be
considered, which is an issue that the Proposed Decision fails éntirely to address despite the
detailed analysis set forth in the District’s closing brief. The ctimcept of the job of computer
consulting requiring a different approach under the common laiw analysis is not something
conceived of by the District. The Employment Development l;)epartment (“EDD") has already
recognized the unique nature of computer consulting services and developed specific regulations
that apply to the analysis of computer consultants to determineE whether any particular consultant
is properly classified as an independent contractor or employeé;. See 22 CCR § 4-4304.

For example, the EDD regulations acknowledge that wlixile the requirement that a person
work on premises during certain hours would normally weigh m favor of employee status, for a
computer consultant that is not necessarily true: “Computer co:nsultants may maintain working
hours similar to employees because of the need for direct clien't contact. If the need for client
contact is the sole reason for maintaining normal working hou1;s, that factor will not be
considered as an indication of employment.” 22 CCR § 4—4304 (1)(1). The EDD reg\ﬂatxons
also recognize that special circumstances apply to having a coqxputer consultant come to a

business's premises to perform services:

' Under these regulations, computer consultants include “individual(s) who perform(] various computer-relatcd
services, including but not limited to” “advice in computer-related services”; softwarc maintenance; and
*“[t]raining of staff in computerized systems and other computer applxcauon" Id., § 44304 (b).
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When the computer consultant performs on large computer systems belonging to
the principal, it is generally impossible for the work to be performed off-site.
Thus, in the computer scrvices industry, performing services on the
principal’s premises is usually evidence of neither independence nor of an
eg:?loyment relationship. ... [f] When the computer services can only be
performed on the premises of the principal, using the equipment of the principal,
the computer consultant must usually comply with standards and procedures of
the principal regarding use of the computer systém. Such standards and
procedures may include providing a computer accountiand password for access to

[

the computer system, re:humng the use of designated| terminal or terminals, and
requinng compliance with procedures built into the system and schedules for use
of equi{)ment that can change because of the principal’s workload and the
availability of the facilities. Such requirements by the|principal relating to access
or use of the comguter s%rstems or relating to security requirements of the
principal are not evidence of employment or independence.

Id., § 4-4304 (B)(3) (emphasis added). Accordingly, work loc%a,tion and the use of the principal’s
computers are not evidence of employment for computer consfaltants, although the Proposed
Decision incorrectly indicates that these elements are supportixéle of erﬁployee status in this case.
Likewise, the Proposed Decision incorrectly relies upOlEl the hourly nature of Strange
PC’s contract as evidence of employee status when the EDD régulations recognize that an hourly
rate is regularly used for computer consultants because “the coimputer consultant must integrate
his or her services into the environment of the principal, adjustiing to all of the interruptions and
unexpected exigencies of the environment ...."” Id,; see also idi., § 4-4304(3i)(2)(B)(5) (“[1]n the
computer industry, payment computed on an hourly rate is not%evidence of employment or
independence.”). Another unique feature of computer consultifng agreements is that termination
and rencwal at the “‘end of a fiscal year of the principal” is not zevidence of an employment
relationship, id., § 4-4304(1)(2)(B)(4), although the Proposed [g)ecision states otherwise. Finally,
while paying for training is normally evidence of employment, in the computer services industry
it is recognized that “additional training specific to a partic:ulari contract may be required to
complete the contract” and is not necessarily evidence of employment. Id., § 4-4304()(2)(B)(6).
Again, without any analysis, the Proposed Decision disagrees. | The District asks that the Board
consider all of the evidence and the nature of the services bemg provided because when all of

these factors are taken into consideration, the evidence presented at the hearing meets the

District’s burden to show that Bennett was an independent contractor.

The District is not overreaching, nor was it unreasonable for the District to come to the

3

RESPONDENT RANCHO CALIFORNIA WATER DISTRICT’S ARGUMENT

R795+001 = 1722184.1




08-07-15,07:43AM; From: T0:919167953972 ;9513000342 8 6/ N

O 0 N & i & W N -

BN NN DN N NN s et et b ek b bt et ek b
o I = R ¥ L 7 I . e~ I T~ Y- - BN B - SV T - U P S N S~

28

GRESHAM | SAVAGE

ATTORNEYS ATLAW
3750 UNIVERSITY AVEL
ST0. 250

RiveRsiDE, CA 92501-3335
(951) 6842171

conclusion that Bennett was an independent contractor. Bennétt has admitted all along that
Strange PC had other customers. The District, and speciﬁcall;fz Bennett’s supervisors, knew that
Strange PC was conducting other business while working for tjhc District. Also, the EDD looked
at the same issue, and took testimony and evidence before an ALJ in 2013, and found that
Bennett was properly classified as an independent contractor a%pplying the same common law
multifactor test. In coming to the determination that weight of; the evidence supported
independent contractor status, the EDD noted that Bennett initéated the independent contractor
relationship, that “the relationship of the parties was defined by a renewable annual contract
which required notice to the other side if either party wished t(;; terminated their agreement,” that
Strange PC was a separate LLC that had other customers, and xt could have hired other
employees to perform its contract. Ex. 41. And evenifa diffeérent conclusion is reached by the
Board here, given that two branches of the same state govemmfent, using the same legal test,
came to opposite conclusions demonstrates that it would be inefquitable for CalPERS to find that
the District should have known that Bennett was misclassified |so as to apply Government Code
section 20283 and require it to pay member contributions in arrears and the administrative fee,
The Proposcd Decision Inexplicably Relies Upon Bennett’sé Self-Serving Testimony Despite
His Admissions of Lying and His Shiftixfig Testimony

The Proposed Decision relies upon Bennett’s own, unciorroborated, account of the
amount of business that Strange PC did apart from work for thfe District despite admitted, serious
credibility problems on his part. Without addressing anett’sf untruths and admissions, the
Proposed Decision gave short shrift to the all of the other evidénce presented that Strange PC
worked for numerous other clients while Bennett was working;for the District. In fact, Bennett’s
testimony éhowed that his word is not trustworthy.

For example, Bennett’s admitted that he had repeatedly, lied on his Linked In page:

2 II‘? everything on your Linked In page true?
o.

ver]

Q Prior to working for Umetech, is it accurate when it says on here you did help
desk support for Sony? i :

A Not entirely, I worked a gig for a week, and I was asked to come to work at
Sony as a temp. Long story short, I was there one day because I had some
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personal issues, and it didn’t work out for me.

Q i: this ﬂ?otn;tion of your Linked In also is not true when you wrote it? You
ew that? s

A There’s several statements on here that aren’t. BCP/DR Planning, GIS
services, those are all other things that people at the District could provide if
they wanted to do side jobs. Ihave no knowledge of those skills.

Q Soonpage 1 [of Ex. 31] when it says “Specialties” and there’s a list, you say
you really don’t have any ability — or didn’t have any ability to do BCP/DR
planning; is that right?

A Correct. ’

Q The other one was GIS services?

A Correct. ’

1 RT 145:3-147:3 (emphasis added); compare Ex. 31 and 32. ;Bcnnctt’s story changed several

times on several issues, Bennett first claimed on his Linked In page to have numerous regular

clients, then he changed that to just a few (he could not rememibcr how many), then he changed

that to even less because some were family members, some of ;whom did not pay. And the same

Linked In page included information regarding his credentials Zthat was false. This was in an

apparent attempt to pump up his credentials to attract business ito Strange PC—something he now

denies he ever really tried to do because he wants to be deeme(il an employee. 1 RT 90:14-22.

Notably, even though Bennet claimed he made little to éno effort to get more clients for

Strange PC and discounted his numerous clients, he admitted tp creating the Strange PC website
in 2008. 1 RT 90:14-22; 151:10-13. Then, at the hearing, undier oath, to try to distance himself
from the website as a marketing tool, Bennett testified that he I!mt it up and never edited it. Later,
he changed that testimony when he felt comered:

Q

kJok Jok g

1 RT 92:5-11.

>0

o O O

From 2009 when you went full time, did you continue to maintain the Strange
PC website?

I just left it alone.
Didn’t change it?
No.

Didn’t add to it?
No.

zhis is the website you created in 2008, correct?

€s.

You’ll note at the top it says under about us, “Strange PC is licensed and

%r(xsured." Do you see that language?
es.

So at the time you created this website, you had alréady obtained the license

and insurance for Strange PC?

Idon’trecall. [edited at the beginning, I may have thrown it up and added it.

You mentioned earlier that you really didn’t touch the website very much after

5 i
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2008, but at some point in the beginning you may have edited it. Is that what
%pu are saying?
es.

[

1 RT 150:12-151:2. Then Bennett admitted that he tried to destroy evidence by editing his
Linked In page after the fact because he thought it would help his argument that he was an

employee and not an independent contractor:

Q gou ccht%nged it in response to having received a termination letter from the
istri
A[s I] don’t know if it was only that, but I changed it,
Q' "Did you change it because you thought it would help your argument that
you were an employee and not an independent contractor for the
A ‘D{istrict?
es.

1 RT 149:2-150:1 (emphasis added).

VW &8 3 & W S w N

—
o
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A person who is willfully false in one material area is to be distrusted in their testimony
on others. E.g., Cal. Jury Instr.~Civ. 2.22. When questioned about his Linked In page at the

—
W N

hearing, Bennett was only forthcoming when pressed on a negti;tivc point and certainly only
admitted the changes to his Linked In because Jeff Amstrong from the District had the foresight
to print the old Linked In page before Bennett had the chance to deleteit. 2 RT 19:20-20:5,

—
L% TN

Py
N

Despite all of this evidence indicating that Bennett’s teétimony is not worthy of serious

=1
2

consideration when conflicting evidence exists, the Proposed I?ecision takes all of his statements

—
oo

at face value and makes no effort to explain why Bennett shoul:d be believed despite his penchant

—
O

for lying. For these reasons, the District asks this tribunal to overturn the determination below,

(34
(=]

confirming Mr. Bennett’s independent contractor status.
11/
/11
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The District Requests That The Proposed Decision Noti Be Designated As Precedent
Because the Proposed Decision does not recognize the iunique nature of computer
consulting services, or even address why the nature of the scmccs should not be considered by
CalPERS when applying the common law test, the District asserts that the Proposed Decision
should not be designated as precedent. Without an analysis of:this core issue, the Proposed

Decision does not provide adequate guidance on this issue for future consideration,

GRESHAM SAVAGE NOLAN & TILDEN,

Dated: August 7, 2015 vfessional Corporation

‘g yE Neufeld
tidtneys for Respondent,
RANCHO CALIFORNIA WATER DISTRICT

7
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Re:  In the Matter of the Appeal Regarding Membershi El: bility o
Shawn Bennettj; C’alz'}iﬁvr‘itia Wgter Di%trict ? Egl vef
I Case No. 2013-0686; OAH No. 2014080163

I am employed in the County of Riverside, State of California; I am over the age of 18 years and
not a party to the within action; my business address is: 3750 University Avenue, Suite 250,
Riverside, CA 92501-3335, On August 7, 2015, 1 served copies of the within documents
described as RESPONDENT’S ARGUMENT on the interested parties in this action in a sealed
envelope addressed as follows: 5

PROOF OF SERVICE
STATE OF CALIFORNIA, COUNTY OF RIVERSIDE

Sec attached Service Listi

O 00 3 & bW N

BY MAIL - I am “readily familiar” with the firm’s préctice of collecting and processing
correspondence for mailing. Under that practice, it would be deposited with the United
States Postal Service on the same day in the ordinary] course of business, with postage
thereon fully prepaid at Riverside, California. I am aware that on motion of the party
served, service is presumed invalid if postal cancellation date or postage meter date is more
than one day after date of deposit for mailing in affidavit.

BY CM/ECF SYSTEM - I hereby certify that I electronically transmitted the attached
13 document to the Clerk’s Office using the CM/ECF System for filing and transmittal of a
14 Notice of Electronic Filing to the ECF registrants listed on the attached Service List.

[ ] BY PERSONAL SERVICE - I caused such envelope tojbe delivered by hand to the offices
15 of the addressee pursuant to C.C.P. § 1011, :

16| [X|BY EXPRESS MAIL/OVERNIGHT DELIVERY - I caused such envelope to be
delivered by hand to the office of the addressee via ovemight delivery pursnant to
17 C.C.P. § 1013(c), with delivery fees fully prepaid or provided for.

18 [X]BY FACSIMILE - I caused such document to be delivered to the office of the addressee
via facsimile machine pursuant to C.C.P. § 1013(e). Said document was transmitted to the

19 facsimile number of the office of the addressee from the office of Gresham Savage Nolan &

Tilden, in Riverside, California, on the date set forth above. The facsimile machine I used

20 concmﬂli_led with California Rules of Court, Rule 2003(3)|and no error was reported by the
machine. Pursuant to California Rules of Court, Rule 2009(i), I caused the machine to print

21 a record of the transmittal, a copy of which is attached to this declaration.

22

D BY ELECTRONIC/EMAIL - I caused such document to be delivered to the office of the
addressee via electronic e-mail pursuant to C.C.P. §1013(a). Said document was transmitted

23 to the email address of that office which is listed on the above Service List. Said document

04 was served electronically and the transmission was reported as complete and without error.

P gt
=)

12

I declare under penalty of perjury under the laws of the State of California that the
25| foregoing is true and correct. Executed on August 7, 2015, at Riverside, California.

26
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SERVICE LIST
Re:  In the Matter of the Appeal Regarding Membership El: ibility o,
Shawn Bennettf; C'alxp 'ornia Water Digtrict p Ehgibiliy of
Case No. 2013-0686; OAH No. 2014080163
VIA MAIL

Douglas F. Walters, Esq.

Law Offices of Douglas F. Walters
12520 High Bluff Drive, Suite 143
San Diego, CA 92130
858/623-5655 (phone)
858/623-5645 (fax)

dwalters@dfw-law.neg

Christopher Phillips, Senjor Staff Attorney
California Public Employees’ Retirement System
Lincoln Plaza North

400 “Q” Street

P. O. Box 942707

Sacramento, CA 94229-2707

916/795-3675 or 916/795-1109(phone)
916/795-3659 (fax)

Chg'stgpher.l’hilligs@calpers.ca.gov

VIA FAX AND OVERNIGHT MAIL

Cheree Swedensky, Assistant to the Board
CalPERS Executive Office

P.O. Box 942701

Sacramento, CA 94229-2701

Fax: (916) 795-3972
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