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Respondent Rancho California Water District (District) is a public corporation of the
State of California and is a contracting agency with CalPERS. District's qualifying
employees are members of CalPERS. Respondent Shawn Bennett (Bennett) was
employed by Umetech, Inc. and acted as Principal for Strange PC, both contractors for
District. District contracted with Umetech, Inc. beginning in 2005 for “Computer
Services.” District contracted with Strange PC beginning July 1, 2010, for “System
Administration and Support Services”, and on July 1, 2011 for “Computer Help Desk
Services.”

In 2008, Umetech, Inc. did not renew the portion of its contract with District to provide
help desk services. At that point, Bennett and District agreed that District would hire
Bennett, through Strange PC, for those services. Bennett, through Strange PC,
thereafter executed service contracts on an annual basis with District to perform Help
Desk and System Administration and Support Services through 2011.

In 2012, Bennett made a formal request to District to evaluate his classification as an
independent contractor and consider putting him in the employee classification. District
denied the classification change and by letter dated August 13, 2012, District notified
Bennett that District decided to terminate its contract with Bennett “for convenience.”
Thereafter, Bennett requested retirement benefits through CalPERS contending he was
a District employee and entitled to CalPERS membership.

CalPERS undertook an investigation and made a determination on February 11, 2013
that Bennett was a common law employee of District from July 1, 2010 to August 28,
2013, and that District is liable for the employer pension contributions associated with
that period. This appeal followed.

The issues on appeal were 1) Whether Bennett was a common law employee of District
from July 1, 2010 through August 28, 2013, and therefore qualified for CalPERS
membership; and, 2) If Bennett was a common law employee of District, is District
responsible for payment of all arrearages in contributions to CalPERS and/or a $500
administrative fee? :

Extensive oral and documentary evidence was presented over the two day hearing that
took place April 6 and 29, 2015. An IT supervisor, IT manager, human resources
manager and District’s Interim General Manager and Chief Financial Officer all testified
on behalf of District. Bennett testified on his own behalf. A Retirement Program
Specialist Il testified for CalPERS.

The Administrative Law Judge (ALJ) applied the “common law employment test” to the
evidence presented. In all, the ALJ identified 39 facts that were considered in the
analysis. The ALJ noted that some of the factors weigh towards an employee
relationship and some against it. At least in the 2010 and 2011 contracts, District and
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Bennett identified Bennett as an independent contractor. As to the issue of control, the
evidence was inconclusive. The control issue focuses on the employer’s “authority to
exercise complete control, whether or not that right is exercised.” While District
management asserted that it did not exercise control over Bennett's work, there was
evidence that it had authority to exercise control. Further, the evidence did not support a
finding that Bennett had the complete ability to control the manner or means of '
providing the services he was contracted to perform. To further cloud the issue, District
IT Manager testified that he does not control the work of another District employee that
shares much of the same work load as Bennett and has many of the same duties. As to
this issue, the ALJ noted, District did not meet its burden by a preponderance of the
evidence.

Despite the ambiguity of the “control” analysis, the ALJ found that other factors support
an employer-employee relationship. For instance, District provided Bennett a work
space and equipment, including a cellular phone, a District ID badge and email address,
inclusion in the HR database, the length of time Bennett worked for District, the full-time
nature of the position, the continuing need for Bennett's services, and hourly pay rather
than by project or job.

The ALJ also noted that a preponderance of the evidence established that District knew,
or should have known, that Bennett was providing services as an employee at least
from 2010 and that many of the factors already identified indicate that an employer-
employee relationship existed even before that time. District had an obligation to be
aware of the situation and evaluate Bennett's employment status.

The ALJ concluded that District's appeal should be denied, that Bennett was a common
law employee of District, subject to CalPERS membership, from July 1, 2010, through
August 28, 2013, and that District is obligated to pay pension contributions for Bennett
and an administrative fee of $500. The Proposed Decision is supported by the law and
the facts. Staff argues that the Board adopt the Proposed Decision.

Because the Proposed Decision applies the law to the salient facts of this case, the
risks of adopting the Proposed Decision are minimal. The District may file a Writ Petition
in Superior Court seeking to overturn the Decision of the Board.
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