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1 A Yes. T Al Yes.
2 0 Jump to Exhibit 110? 2 0. And is that usual and customary?
3 A Okay. 3 A. Yes.
4 0 Does Exhibits 110 include references to a C.H.P. 4 0. And extracting a person up to 200 pounds from a vehicle,
5 officer’s usual and customary duties? 5 should a C.H.P. officer be able to do that?
6 A. Yes. 6 A. Yes.
7 Q. And Exhibit 109 that's on the witness stand, you can 7 Q. How about multiple victims from vehicles that weigh up
8 take a look at that. 8 to 200 pounds, should a C.H.P. officer be able to do that?
9 A. Okay. 9 A. Yes.
10 Q. You are familiar with that document, correct? 10 0. So in your erperience as a C.H.P. officer have you had
11 A, Yes. 11 experience where there are accidents or situations where
12 0. Okay. Now, does Exhibit 109 include references to a 12 there are more than one person --
13 C.H.P. officer's usual and customary duties? 13 A. Yes,
14 A. Yes. 14 0. == that need be extracted or removed from a dangerous
15 Q. And 1 was reminding you about Exhibit 110. You are 15 situation?
16 familiar with that document, correct? 16 A. Yes.
17 A. Yes. 17 0. And then is the extraction of a person weighing up to
18 Q. And with reference to Exhibit 108, you are familiar with 18 200 pounds from a vehicle is that a usual and customary duty
19 that as well? 19 of a C.H.P. officer?
20 A. Yes. 20 A. Yes.
21 Q. And you are familiar with those documents because of 21 0. How about multiple victims weighing up to 200 pounds
22 your current position with the California Highway Patrol? 22 extracting them from a vehicle is that a usual and customary
23 A. That's correct. 23 duty of a C.H.P. officer?
24 Q. Sergeant Carter, in your experience with the California 24 A, Yes.
25 Highway Patrol both as a patrol officer and in your current 25 0. How about lifting, carrying, or dragging a person up to
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1 position, should a C.H.P. officer be able to remove 1 200 pounds for a distance of 50 feet, should a C.H.P. officer
2 obstacles, lug bar, large rocks, tires, or heavy material 2 be able to do that?
3 from a roadway to ensure the smooth flow of traffic? 3 A Yes. ‘
4 A. Yes. 4 0. And i{s that a usual and customary duty of a C.K.P.
5 0. Is that the usual and customary duty of a California 5 officer?
6 Highway Patrol officer? 6 A. It is, yes.
7 A. Yes. 7 0. And of the tasks that we just discussed if an individual
8 Q. How about subduing and combatting persons inluding armed 8 can't perform any of those tasks would that person be able to
9 felons, is that something a C.H.P. officer should do? 9 do a full complement of the duties of a C.H.P. officer?
10 A. Yes. 10 A, No.
11 Q. Is that a usual and customary duty? il Q. And in your experience in enrolied as a C.H.P. officer
12 A. Varying terrain and situations. 12 why would that the be necessary to do the full duties and
13 Q. Is that a task that a C.H.P. officer should be able to 13 complement of a C.H.P. Officer?
14 do? 14 A. The responsibility of an officer on a daily basis on
15 A. Yes. 15 patrol they have the responsibility to the public to ensure
16 Q. And is that a customary and usual procedure of a C.K.P, 16 they are in the condition to be able to serve them, may it be
17 officer? 17 an emergency situation such as a traffic accident, you may be
18 A. Yes. 18 able to help another officer or may have to save yourself as
19 Q. How about descending a 40 foot embankment, should a 19 well in terms of safety or duty to the public. If you cannot
20 C.H.P. officer be able to do that? 20 do the duties, you may put yourself at peril or someone from
21 A. Yes. 21 the public as well.
22 Q. And is that usual and customary? 22 Q. In reference to Exhibit 109 which I asked you some
23 A. Yes. 23 questions previously if a person cannot perform either of the
24 Q. And how about ascending a 40 foot embankment, should a 24 personal critical activities would that person be able to
25 C.H.P. officer be able to do that? 25 perform as a C.H.P. officer?
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1 A. No. 1 applicable throughout a peace officer's career?
2 0. Okay. And even if the frequency is less than daily or 2 Mr. COFFEY: Objection. Relevance.
3 monthly. For example, if there's a task that says they have 3 THE COURT: It sounds like almost the same
4 to perform at least one to three times a year they can do it. 4 question.
5 If they can't do it, it means they cannot perform the full S Again, 1031 is a statutory provision in the terms
€ complement of duties for a C.H.P. officer; correct? € of doing this case and Mr. Coffey knows in cases in which
7 A. Correct. 7 1've presided in the past, but it might be helpful but it is
8 Q. And why is that an issue if a person is not able to 8 not allowable to have somebody essentially express their
9 perform any of the 14 critical activities? 9 interpretation of that section. That will be what 1'l1 have
10 A. The frequency isn't as relevant as the risk in terms of 10 to do initially then CalPERS and then ultimately the Courts,
11 what you just described in terms of the lifting or the 11 if there's an appeal.
12 carrying. One situation where an officer cannot perform that 12 MR. WHITAKER: Understood, your Honor.
13 duty could mean the death of an officer, the death of a 13 I1f 1 can ask another question to make sure I have
14 citizen, or putting your partner officers in peril as well. 14 an adequate record?
15 Q. Are you familiar with Government Code Section 1031? 15 THE COURT: Okay.
16 A. Yes. 16 0. (BY MR. WHITAKER) Does the C.H.P. apply -~ Sergeant
17 Q. And how are you familiar with that section? 17 Carter, in your experience does the C.H.P. apply the minimum
18 A. We use 1031 as our standards for hiring. 18 standards to a peace officer throughout their entire career?
19 Q. Okay. hnd that incorporates, 1031 incorporates the 19 A. Yes.
20 minimum standards for peace officers; correct? 20 0. And do they apply the minimum standards, the C.H.P., in
21 A, Correct. 21 this case even if there's a break in service; in other words,
22 Q. And what is your understanding of Section 1031, the 22 if someone leaves the active service that the minimum
23 minimum standards? ' 23 standards still apply to that person?
24 MR. COFFEY: Objection. Relevance. 24 A. Yes.
25 THE COURT: Sustained. 25 Q. Would minimum standards apply to a person like Ms. Dean
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1 MR. WHITAKER: Again, your Honor, if I could just 1 who has a separation from active duty?
2 make a record in terms of this line of questioning regarding 2 A. Yes.
3 Government Code Section 1031. 3 Q. Okay. And that's the position of the C.H.P. that
q ¥e believe it applies to the scope of what should 4 minimum standards would apply to Ms. Dea&n, correct?
5 be examined pursuant to Government's Code Section 21192 and 5 A. Yes.
& the standards that should be applicable as part of that 6 Q. And as you indicated minimum standards in terms of what
7 examination to determine whether or not someone is no longer 7 C.H.P. -- let me start again.
8 incapacitated or capacitated, should the situation be 8 With respect to minimum standards, how does the
9 questioned. So that's the purpose for asking these 9 C.H.P. go about determining if someone meets the minimum
10 questions. Ve believe again that the scope of the 10 standards?
11 examination is very narrow in terms of what CalPERS' position 11 MR, COFFEY: Objection. Relevance.
12 is and their position -- because we've been down this road 12 THE COURT: Right. It is not their call with
13 before.-- their position is Government Code Section 1031 does 13 respect to reinstatement. So sustained.
14 not apply the position that it did and the minimum standards 14 MR. WHITAKER: With that, your Honor, I have no
15 do apply and apply in terms of making a determination as to 15 further questions.
16 whether someone is no longer capacitated or incapacitated 16 THE COURT: Do you have any questions?
17 should that be the question posed. 17 MR. DEAN: I don't.
le THE COURT: W¥ell, once again fortunately at least 18 THE COURT: Okay. Cross-examination.
19 the context of the question posed to the witness and the 19 I'm sorry. Too many parties in this case.
20 objection, I don't have to resolve that larger question. So 20 MR. COFFEY: Can't you tell how eager 1 am, your
2] you're asking someone to interpret a statutory provision, 21 Honor.
22 there's an objection to that, I'm sustaining that objection. 22 CROSS-EXAMINATION
23 MR. WHITAKER: Okay. 23 BY MR. COFFEY:
24 0. (BY MR, WHITAKER) Sergeant Carter, are minimum 24 Q. Good afternoon, Sergeant Carter.
25 standards as set forth in Government Code Section 1031 - 25 I'm Pory Coffey.

1 represent CalPERS in this
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1 matter. 1 0. And more than basically being trained on basic C.P.R.?
2 Looking again at Exhibit 109, this is a two-page -- 2 A. Correct.
3 and I'll call it an updated version of the C.H.P. 14 critical 3 0. hnd that's part of your training with tr}e Highway
4 task statement. 4 Patrol?
5 A. Yes. 5 A. That's correct.
6 0. And this updated version of the 14 critical tasks [ MRB. COFFEY: I have no further questions, your
7 statement apparently on the document it was revised and 7 Honor.
8 effective in apparently April of 2010, is that your 8 THE COURT: Okay. Any questions by any party of
9 understanding? 9 this witness, Nope. Okay. Sir.
10 A, Yes. 10 MR. WHITAKER: Thank you, sir
11 Q. 50 the revisions if you will between the earlier 14 11 THE WIITNESS: Thank you.
12 critical task statement and Exhibit 109, somebody went 12 THE COURT: Mr. Rhitaker, do you have any other
13 through and made an effort to identify frequency that the 1) evidence to present.
14 task was performed and also an estimate of the duration of -- 14 I believe everything of yours is in?
15 or how long the task is typically performed? 15 MR. WHITAKER: Correct, your Honor.
16 A. Correct. . 16 1 wanted to make sure the Court has Exhibit 109, a
17 Q. ¥lere you involved in that effort at all? i7 duplicate of CalPERS 108, just so we have a complete record.
18 A, We were involved in the final review when Human 18 I wanted to confirm the Court has that?
19 Resources did this revision. 19 THE COURT: 1 do have 109, yes.
20 Q. vhen you say "we?" 20 MR, WHITAKER: With that, I have no further
21 A. My office was involved with it, yes. And we saw this as 21 witnesses or evidence.
22 well as the specs before sent to CalHR. 22 THE COURT: Thank you.
23 Q. So taking it down from the unit, the hiring unit? 23 All right. Mrs. Dean, you wish to testify?
24 A, Yes. 24 MS. DEAN: I do. But 1 need to use the restroom.
25 Q. Of which you are a part? 25 THE COURT: Okay. f..)t'f the record.
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1 A. Yes, sir. 1 {Rhereupon, there was a five-minute recess.)
2 Q. My question is you individually as part of the hiring 2 THE COURT: Back on the record.
3 unit, did you have any individual input into whether it 3 Ms. Dean, do you want to step up onto the witness
4 became the final accepted published version of which Exhibit 4 stand.
5 109 is our copy? 5 ANGELA DEAN
6 A. No. 6 Being called as a witness on behalf of the
7 Q. Sergeant Carter? 7 Respondent, having been first duly sworn, was examined and
e A. Yes, sir. 8 testified as follows:
9 0. Beyond possibly some C.P.R. and emergency response, 9 THE COURT: Please be seated.
10 medical training, you do not have any education, training, 10 For the record, you are Angela Dean. You are one
11 experience, in medicine? 11 of the Respondents in this case, correct?
12 A. Not beyond E.M.T. 12 THE WITNESS: Correct.
13 Q. Okay. And you are not here today to offer any kind of 13 THE COURT: Okay. %hat would you like to say
14 medical opinion on whether Ms. Dean is or is not i4 today?
15 substantially incapacitated from performing the usual duties 15 THE WITNESS: You want me to just say it?
16 of a C.H.P. officer? 18 THE COURT: Or your husband can ask questions or do
17 A, Correct. 17 both.
18 Q. That's a correct statement? 18 THE WITNESS: Both.
19 A, Yes, that's a correct statement. 19 MR. DEAN: I have some questions I would like to
20 THE COURT: Next. 20 ask.
21 REDIRECT EXAMINATION 21 First of all, may I approach the witness?
22 BY MR. WHITAKER: 22 THE COURT: Yes.
23 Q. You mentioned E.M.T., what is that? 23 DIRECT EXAMINATION
24 A. First responder trained as an E.M.T. through the C.H.P. 24 BY MR. DEAN:
25 Academy. 25 0. Do you recognize this picture?

DIAMOND COURT REPORTERS

916-498-9288 42




i

-~ 166 WJ 168
1 A, Yes. 1 A, He asked me why. 1 said not only does it give me pain
2 MR. DEAN: That's a picture of her patrol car. 2 in the back but sends shooting pain down the legs and out the
3 THE COURT: WVill we have it in evidence. 3 toes.
4 THE WITNESS: We can send copies. 4 Q. Do you remember him saying anything to you as you left
5 THE COURT: That will be your next exhibit. S5 the office after he performed his evaluation?
6 1 have as your last exhibit, Exhibit "S." Maybe it 6 A. That's when he told me that if I couldn't do the job ten
7 is not ®S." 7 years ago I don't know what makes them think you can do it
8 THE WITNESS: 1t is. 8 now.
9 THE COURT: 1s it "s.” 9 Q. Okay. Have you ever applied for reinstatement?
10 THE WITNESS: Yeah, because all of the other ones 10 A. Ho.
11 are duplicates. 11 Q. Okay. Have you had any surgeries since your accident?
12 THE COURT: So there will be your Exhibit T. 12 A. I have.
13 And what's the name of the publication? 13 Q. How many have you had?
14 THE WITNESS: That's the Highway Patrolman 14 A, Six.
15 Magazine. . 15 Q. Can you name some of the body parts?
16 THE COURT: Okay. So that will be Exhibit T. 16 A. Yes. I've had both shoulders done. The most recent one
17 ¥hat do you want to ask your wife? 17 in August from a rotator cuff injury. And I've had my right
18 Q. (BY MR, DEAN) Approximately how fast were you going 18 elbow, my left wtistk, and 1 had a femorial hernia last year.
19 when the truck pulled out in front of you? 19 Q. Did any of the doctors say why you might have had those
20 A. Approximately a hundred and ten. 20 injuries?
21 Q. A hundred and ten? 2l A, Two of them, they said wa.s from trauma earlier on in my
22 A Yes. 22 life. )
23 Q. And did you ever tell him you could do the duties of a 23 Q. And some sort of a trauma, a new injury, an old injury?
24 highway patrol officer? 24 A. No, they said they were old injuries.
25 A. No, I did not. 25 Q. Okay. 1Is it your understanding you have to be capable
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1 Q. What did you tgll him? 1 of doing the 14 critical tasks or activities, Exhibit 109, to
2 A. I told him I could do some of the duties of a highway 2 be a highway patrol officer?
3 patrolman. 3 A. Yes.
4 Q. VWere you referring to the 14 critical tasks? 4 Q. I have one other question here.
S A. He never went over those. So 1 wasn't, no. I can write S Regarding Exhibit T. Actually, 1 think you had
6 tickets. 1 can drive a car. 6 this one as an Exhibit I, that is Exhibit 112?
7 0. Some of the duties you can do? 7 Exhibit 112, that would be the denial of
8 A. Yes. 8 reinstatement.
9 Q. But you can't do all of them? 9 May 1 approach?
10 A. No. : 10 MR. WHITAKER: There should be a copy on the
11 Q. And why not? 11 witness stand.
12 A. Because of the injuries sustained in the traffic 12 THE WITNESS: . I got it,
13 collision. 13 Q. (BY MR, DEAN) Do you see it?
14 Q. vhen the doctor said you quickly and easily bent over, 14 A. Uh-huh.
15 do you feel it was a true statement? 15 Q. Okay. Did you say that you had no intentions of
16 A. No, I didn't move quickly or any of the things 1 did for 16 reinstating?
17 him. However, I can bend down in front. That's not what my 17 A, No, that's not what I said.
18 problems are, they are with my back. 18 Q. Okay.
19 In fact, I told Dr. Minor that if 1 could walk like 19 A. what 1 said was if 1 could go back to work I would, but
20 that, it stretches out my back and that would be great. My 20 I can't because of my injuries. And I said I couldn't work
21 problem is bending.backwards, not forward. 21 on belt because it sends shooting pains down my legs and out
22 Q. Did you tell Dr. Minor that you couldn't wear a gun 22 my toes. hnd I said besides 1 had moved into Nevada. And
23 belt? 23 yeah --
24 hA. I did at least three times. 24 Q. But you never said you had no intentions of reinstating?
2% Q. Did he say anything as to that? 25 h. No. 1 said I couldn't because of my injuries.
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1 Q. Because you felt that you could not do the 14 critical 1 0. And I can count pages to help us identify something
2 tasks because of the injuries that you sustained in the 2 here. On the third page of Exhibit 11 you provided
3 accident in 1997? 3 information regarding work history and dates. And so the
4 A. Correct. 4 first entry at Valley in November of -- November 2011 then to
5 0. Correct. 5 present?
6 MR. DEAN: Okay. I believe that's all I have. 6 A. Yeah.
7 THE COURT: Okay. Mrs. Dean, is there something 7 0. An eight hour shift?
8 you wish to add beyond the questions and the answers I've 8 A. Uh-huh.
9 just heard? 9 0. on computer sitting?
10 THE WITNESS: No. Just that -~ well, the injuries 10 A. Nope.
11 that 1 did sustain in the motor vehicle crash, 1 don't know 11 Q. Standing?
12 how anybody recovers from that kind of injuries. 1I've had 12 A No, both. I have a table that raises up and I can stand
13 not only you know when you hold onto a steering wheel and hit 13 at and type whenever I get tired of sitting.
14 at a hundred and ten at the time of my crash I didn't have 14 Q. Second, Integrity Staffing Solution, that's the
15 injuries to my shoulders but obviously there were injuries 15 warehouse with the clari_fication of lifting requirements if
16 there. The most recent injury that I had surgery on, my 16 over 35 pounds you got help?
17 rotator cuff. The doctor told me there was a cyst in there 17 A. Yep.
18 from trauwma earlier on in my career, well not career but 18 0. Next All Stars Driving, driving instructor. You wrote
19 earlier on in my life that caused the muscle to weaken and 19 sitting in car?
20 the rotator cuff to tear almost all the way from the bone. 20 A. Right.
21 THE COURT: Okay. Anything else? 21 0. Page 4 of Exhibit 11. ¥when asked about job duties at
22 MR. DEAN: Could I ask one more question? 22 time of injury the information you put down, that's a field
23 THE COURT: Sure. 23 officer description; correct?
24 Q. (BY MR. DEAN) Of the surgeries that we're referring to? 24 A. Right.
25 A. Yes, sir. 25 Q. You weren't referring to a desk job?
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1 Q. Did some of these occasion before or after the 1 A. Vo.
2 examination by Dr. Minor? 2 0. So you told us just now that you never toid Dr. Minor
3 A, The femoral hernia and the left surgery occurred before 3 that you could perform the duties of a C.H.P. officer?
4 the exam by Dr. Minor. 4 A. I said some of the duties I could perform, that's what I
5 0. And what year did they occur? 5 told. Let me ask you this. If I could do my job -- which I
6 A. The femoral hernia was March of last year, 2012, and 6 would love to. I would love to go back to the highway
7 shoulder surgery was August of this year. 7 patrol, it was the best job I've ever had and I loved being a
8 THE COURT: Okay. Mr. Coffey, cross-examination? 8 patrol officer -- if I could go and get my job back, if I was
9 MR. COFFEY: Thank you, your Honor. 9 capable of doing that job, why would I be here? I mean if I
10 CROSS-EXAMINATION 10 wanted my job back and could get it back I would have never
11 BY MR. COFFEY 11 you know told him.
12 0. Good afternoon, Ms. Dean. i2 MR. DEAN: You wouldn't have appealed?
13 A. Good afternoon. 13 THE WITNESS: Yeah, I wouldn't have appealed this.
14 0. Do you have a copy of Exhibit 11 at the witness stand. 14 If 1 could go back and do my job, why write him that or why
15 MR. COFFEY: 1 have given her my copy if that's 15 would I tell him I couldn't do my job?
16 okay, your Honor? 16 MR. COFFEY: That may be a subject of proper
17 THE COURT: Yes. 17 argument but I can't answer those questions.
18 MR. COFFEY: I'll just ask you to take a look at 18 THE WITNESS: Well, I'm just asking.
19 that. 19 1 never told him I could do my job when I can't.
20 THE WITNESS: Okay. 20 Q. (BY MR. COFFEY) If Dr. Minor indicated in his report
21 0. {BY MR. COFFEY) You recognize the document? 21 that you indicated you made such a statement he either
22 A I do. 22 fabricated it?
23 Q. And you recognize your signatures wherever they appear 23 A. Or misinterpreted it.
24 first and last page? 24 0. Let's go through the possibilities. He could have
25 A. Yes. 25 fabricated it, that's one possibility, yes?
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1 A, Yes. 1 complimentary perception of him and he said that she was a
2 0. He could have somehow misheard you and didn't hear some 2 delightful lady to review. HNow, neither of those things fall
3 and he heard you saw all, any other possibility for that? 3 within either of the elements I described. And there is a
4 MR. DEAN: Objection, Your Honor. 4 1lot of debate as to what the first element constitutes, even
5 Dr. Minor did not say all of the duties, all he 5 though there are more than one exhibit that I have. Usually
& said are the duties. Nowhere in the statement did it say € for the customary duties they are pretty much the same as to
7 all. 7 what the duties are. The crux of the case is really the
8 THE COURT: Okay. Sustained. 8 testimony of the two medical experts which are different, one
9 MR. COFFEY: Okay. 9 doctor saying by virtue primarily lack of sensitivity in the
10 Q. (BY MR. COFFEY) At the end of your evaluation by Dr. 10 front part interior part of the knees there could be a
11 Minor were you given a questionnaire and asked certain 11 stability issue, a balance issue that could cause, could
12 questions? 12 imperil Mrs. Dean others and so forth and that was the gist
13 hA. Yes. 13 and he said some other things and any other doctor that
14 0. Is that the last page of Exhibit 11? 14 disagrees with that and those are some of the things I'm
15 A, 1 think it is, yes. 15 relying upon when deciding this case. And we heard
16 Q. In Item 7 comments you wrote he was very -- and you 16 Government Code Section 1031 and the rest of it which is
17 underlined -- very nice and attentive? 17 sometimes an issue between CalPERS and C.H.P. But in this
18 A. He was. 18 case I don't think it is, but 1 want to make sure people are
19 Q. When you used your choice of the word “attentive" did it 19 focusing on what I want to focus on. Mr. Whitaker desired to
20 seem to you that Dr. Minor was engaged with you listening to 20 make a record and that's fine, but some of these 1 regard as
21 what you had to say? ' 21 tangential issues. But what 1 have want to convey to you and
22 A, Yes, most of the time through the examination. 22 your wife that's by the way I'm going to be deciding these
23 MR, DEAN: Objection, your Honor, whether or not he 23 cases, I think it's the way CalPERS decides the cases, the
24 was attentive. If he misheard or misstated it has nothing to 24 Superior Court and the Court of Appeal. Because I read the
25 do whether he was attentive. 25 decisions and that's what they tell me and those are the
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1 THE COURT: I'm going to overrule your objection. 1 things that I'm addressing in this case. So we can deal with
2 But you know I'm not going to Eut off 2 these things if you wish until we run out of time, but those
3 cross-examination, obviously. But I just wanted to tell 3 are the kinds of things that are important to me. Okay.
4 everybody if it hasn't been clear through my comments earlier 4 MR. DEAN: Could I mention one thing?
5 we spent a lot of time today, folks, addressing things that 5 THE COURT: Yes.
€ are really from my perspective not helpful in deciding this [ MR. DEAN: The reason why I wanted to make sure we
7 case that they have been and 1'll be charitable tangential to 7 clarified that is because Dr. Minor stated her statement of
8 the issues that I have to decide in this case. 8 employability was very important in the basis of his
9 The lawyers already know this, but I'm going to say 9 determination and the reference to the normal physical exam
10 it to Mr. and Mrs. Dean. These cases are not easy to decide, 10 and the upbeat normal physical assertions. So part of his
11 but the issues that they present are relatively 11 whole basis was a statement that he claims she made which she
12 straightforward from my perspective. And that is they 12 did not make.
13 virtually almost always include two elements. One is the 13 THE COURT: I understand. And I have his testimony
14 usual and customary duties performed by the person who is 14 that she said that and I have her testimony that she did not
15 seeking a disability retirement, or in this case someone whom 15 say that. So at some point if necessary I'll have to resolve
16 CalPERS says is capable of returning to work, so I look at 16 that. Although, I am going to be focusing much more on what
17 those things. The other component is the testimony of the 17 Dr. Champlin said and why and what Dr. Minor said and why and
18 medical experts because I'm required. 1I'm not a doctor. I'm 18 based on their review of medical records, their standard
19 required to rely upon the experts competent medical evidence 19 kinds of examinations performed by doctors, and most of all
20 to determine if based on some medical or mental or both 20 the explanations for their opinion. That's what 1 always
2} condition by virtué of that condition somebody is 21 look to in terms of who's more persuasive.
22 substantially incapacitated they used the word "for"” for the 22 So like 1 said, I think in just terms of what I
23 performance -- go figure, I'm not an English teacher -- for 23 have heard so far it is always clear to me that witnesses,
24 the duties of that performance. So now we're talking about 24 when there's a conflict in the evidence, 99 percent of the
25 how this witness pefceived the doctor and she had a very 25 time no one is fabricating.

It's a difference that somebody
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1 heard something in one way, somebody processed it in one way 1 MR. CCFFEY: I'm prepared to make a few closing
2 and that's the nature of human beings. So at any rate we can 2 remarks, your Honor.
3 pursue it, but I want to make it clear to the Dean's. 3 THE COURT: Okay. Mr. Whitaker, are you interested
4 Because the lawyers already know this. ¥alking in the door 4 in submitting a written argument?
S5 they know the rules and what the elements are I'm going to 5 MR. WHITAKER: More interested in written arguments
6 use. Okay € submitted because of the arguments set forth in this matter
7 MR. DEAN: Okay. 7 and in terms of what I believe is the required scope of
8 THE COURT: And 1 want you to be clear because we 8 Government Code Section 21192 and in these kinds of
9 spend a lot of time out there in the wilderness. 9 reinstatements of disability retirement two steps of the
10 Continue. 10 process one if the finding under 21192 and first of all and
11 I'm not going to sustain the objection. 11 the offer of reinstatement under 21193.
12 I'm going to overrule the objection to the question 12 And so I would like to crystallize the issues for
13 posed, lbut you probably don't remember the objection 13 the Court in a written argument and 1'm prepared to make an
14 at this point? 14 oral statement if the Court wishes to do that.
15 MR. COFFEY: No. I was starting to say no further 15 THE COURT: ¥ell, okay. Thank you very much.
16 questions, your .Honor. 16 You were about to say something?
17 THE COURT: Then strike what I just said. 17 MPR.. COFFEY: Your Honor, and I understand Counsel's
18 Mr. vhitaker? 18 request, but I don't think we should do belt and suspenders.
19 MR. WHITAKER: HNo further questions. 19 THE COURT: You took the words out of my mouth.
20 THE COURT: Mr. Dean, any further questions to ask 20 And I can tell you if I got belts and suspenders
21 your wife? 21 I'm not going to listen to belt because 1 know suspenders are
22 MR, DEAN: 1 have no further questions. 22 coming. And not always, but most of the time if lawyers are
23 THE COURT: Mrs Dean, anything you want to say that 23 involved they are probably going to do a better job of
24 your husband didn't ask you about? 24 describing the suspenders if they put their thoughts together
25 MS. DEAN: I think I've said pretty much of it. 25 and put them on paper.
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1 THE COURT: Let's see the magazine. 1 And I don't want the Dean's to be at any
2 Just the cover, just the picture of that horrendous 2 disadvantage and it sounds like counsel are going to submit
3 accident. 3} written argument. And you have the right to submit a written
4 MR. DEAN: The picture and the article written 4 argument as well. And the way it works in the terms of just
S about the accident. 5 particulars, you send e-mails to the other two. And
6 THE COURT: The whole article? 6 Mr. Coffey will give you the O.A.H. e-mail address, it's
7 MR. DEAN: Yes. 7 O.A.H. filing or something like that.
8 THE COURT: And you wish to offer it into evidence? 8 MR. COFFEY: My office has it.
9 MR. DEAN: Yes. 9 THE COURT: And send it as an attachment to e-mail
10 THE COURT: Any objection? 10 to the other parties and to me and that's the easiest way to
11 MR. COFFEY: No, your Honor. 11 do it.
12 MR, WHITAKER: No, your Honor. 12 MR. DEAN: Okay.
13 THE COURT: And it will be received, that the 13 THE COURT: And it's gonna be -- boy, ! hesitate.
14 Dean's will make copies and send copies to the other parties 14 It's on the O.A.H. website, but maybe it isn't.
15 and send a copy to the Office of Administrative Hearings,. 15 I ought to be careful of that.
16 Let's see how about to make it easier. 16 MS. DEAN: Can somebody get the address to us?
17 Mr. Coffey, if they send you a copy, will you 17 THE COURT: 1I'll do it before we leave today.
18 forward a copy to O.A.H. then? 18 Off the record.
19 MR. COFFEY: Sure. 19 (¥hereupon, there was a brief recess.)
20 THE COURT: All right. Any further evidence from 20 THE COURT: Back on the record.
21 any party today, folks? 21 The parties agreed they will submit written
22 MR, WHITAKER: Nothing for me. 22 arguments by e-mail, attachment to one another. And the
23 THE COURT: Okay. vhat about closing statements, 23 filings, e-mail address of Cffice of Administrative Hearings,
24 written argument? 24 on or before midnight February 14, 2014.
25 Mr. Coffey, your burden. What is your pleasure? 25 And response, written arguments, on or before
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1 midnight of two, February 21, 2014.
2 And with respect to Ezhibit T.
3 The Dean's have agreed that they will copy the
4 article. They will send it to Mr. Whitaker and send it to
S Mr. Coffey.
€ knd, Mr. Coffey, take responsibility for forwarding
7 the Srticle to the filing e-mail address to the Office of
8 Administrative Hearings.
9 Okay. Any questions to anybody about that process?
10 MR, WHITAKER: No, your Honor.
11 MR. COFFEY: No, your Honor.
12 THE COURT: Off the record.
13 {Whereupon, the hearing ended at 3:19 p.m.)
14 /7 /7
15
16
17
18
19
20
21
22
23
24
25
183

1 STATE OF CALIFORNIA )

)
2 COUNTY OF SACRAMENTO )
3
4
5 1, DAWN A, TIMBERLAKE, HEREBY CERTIFY THAT:
€ The foregoing is a full, true, and correct
7 transcript of the testimony given and proceedings had in the
8 above~entitled action taken on December 19, 2013 that it is a
9 full, true, and correct transcript of the evidence offered
10 and received, acts and statements of the Court, also all
11 objections of counsel, and all matters to which the same
12 relate; that I reported the same in stenotype to the best of
13 my ability, being the duly appointed and acting stenographic
14 reporter of said hearing, and thereafter had the same
15 transcribed into typewriting as herein appears.
16
17 Dated: January 30, 2014
18
19
20
21 Dawn A. Timberlake, C.S.R.

Certificate No. 11629

2 11/
23
24
25
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