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California Public Employees' Retirement System
Legal Office
P.O. Box 942707

Sacramento, CA 94229-2707
TTY; (877) 249-7442

CalPERS (916) 795-3675 phone • (916) 795-3659 fax
www.calpers.ca.gov

File r OPY

RefNo. 9711

October 24, 2013

CERTIFIED MAIL - RETURN RECEIPT REQUESTED

John M.Jensen, Esq.
Law Offices of John Michael Jensen

11500 W. Olympic Blvd., Suite 550
Los Angeles, CA 90064

Subject: In the Matter of the Application to Establish Reciprocity: FRED
GUIDO, Respondent, and CITY OF CUDAHY, Respondent,
Case No. 9711

Dear Mr. Jensen:

Enclosed is a copy of the Proposed Decision of the administrative law judge in the
above matter.

The Board of Administration, at its meeting on 10/16/2013, considered the Proposed
Decision and concluded not to adopt it, but Instead to decide the matter itself on the
record after affording the parties an opportunity for argument at a subsequent meeting
(currently scheduled for December 18, 2013). 1have enclosed the Notice of Hearing for
December 18, 2013, at 9:00 a.m.

For reference, a copy of the procedures for the conduct of full hearings before the
Board, as revised in September 2005, are enclosed.

If you have any questions about this procedure, you may contact me at (916) 795-0725.

Sincerely,

u
WESLEY E. KENNEDY

WEK:v/rh

Enclosures

cc: Joaquin Vazquez, Law Offices of Olivarez Madruga
Jeff Rieger, Reed Smith LLP
City of Cudahy
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GINA M. RATIO, INTERIM GENERAL COUNSEL
WESLEY KENNEDY OUTSIDE COUNSEL,, SBN
CALIFORNIA PUBLIC EMPLOYEES' RETIREMENT SYSTEM
Lincoln Plaza North, 400 "Q" Street, Sacramento, CA 95811
P. O. Box 942707, Sacramento, CA 94229-2707
Telephone: (916) 795-3675
Facsimile: (916) 795-3659

Attorneys for California Public
Employees' Retirement System

BOARD OF ADMINISTRATION
CALIFORNIA PUBLIC EMPLOYEES' RETIREMENT SYSTEM

In the Matter of the Application to
Establish Reciprocity of

CASE NO. 9711

OAH NO. 2012030387

NOTICE OF HEARING

Date: December 18, 2013
Time: 9:00 a.m.

Location: CalPERS Lincoln Plaza

North; 400 Q Street, Sacramento,
California 95811

FRED GUIDO,

Respondent,

and

CITY OF CUDAHY,

Respondent.

TO THE RESPONDENTS, and to his attorney of record, JOHN M. JENSEN, ESQ. and

to CITY OF CUDAHY, and to its attorney of record:

YOU AND EACH OF YOU WILL PLEASE TAKE NOTICE that the Board of

Administration of the California Public Employees' Retirement System, at its meeting of

10/16/2013, voted to decline to adopt the administrative law judge's Proposed Decision

dated 8/6/2013, but to instead decide the matter itself on the hearing record produced

before the administrative law judge without admission of any further evidence. This

matter has been placed on the agenda to be considered by the Board of Administration

at its regular meeting scheduled for: December 18. 2013. beginning at 9:00 a.m.. or

as soon thereafter as the matter can be tieard on the calendar of agenda items.

NOTICE OF FULL BOARD HEARING

-1-
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at Robert F. Carlson Auditorium. CalPERS Lincoln Plaza North. 400 Q Street.

Sacramento. CA 95811.

In accordance with section 11517(c) of tlie Government Code, arguments either

oral or written, or both, may be submitted to the Board. Written argument, if any,

must be received by CalPERS by December 6, 2013, and sent to: Board

Secretary. Post Office Box 942701. Sacramento. CA 94229-2701. in order to be

mailed to the Board members with the agenda item package. Please note that if

you miss this date, the Board may consider this matter without your argument.

Any written argument submitted to the Board Secretary should be titled as

Respondent's Argument.

BOARD OF ADMINISTRATION

CALIFORNIA PUBLIC EMPLOYEES' RETIREMENT SYSTEM

2 4 2013
Senior s/aff Attorney

NOTICE OF FULL BOARD HEARING

-2-
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BEFORE THE

BOARD OF ADMINISTRATION

CALIFORNIA PUBLIC EMPLOYEES' RETIREMENT SYSTEM

In the Matter of the Statement of Issues

Against:

FRED GUIDO and

CITYOFCUDAHY,

Respondents.

Case No. 9711

OAHNo. 2012030387

PROPOSED DECISION

Thismatterwas heard by Eric Sawyer,Administrative Law Judge (ALJ), Officeof
Administrative Hearings, State of California, on November 13-15,2012, in Los Angeles.

Jeffrey R. Rieger, Esq., represented ComplainantCalifornia Public Employees'
Retirement System (PERS).

John Michael Jensen, Esq., represented Respondent Fred Guido.

Juanda Lowder Daniel, Esq., and Christine Hsu, Esq., represented Respondent City of
Cudahy.

Therecordremained openafter the conclusion of the hearing for theparties to submit
closing argument briefs, which were timely received and marked as described in the ALJ's
ordersdiscussing post-hearingevents (marked as exhibits A and B); except that Respondent
Guide's reply briefwas marked as exhibit 229. The record was closed and the matter
submitted for decision on April 26,2013.

FACTUAL FINDINGS

Parties andJurisdiction

1. The Statementof Issues was filedby Karen DeFrankin her officialcapacityas
the Chief of Customer Account Services Division for Complainant.

2. PERS administers a defined benefit retirement plan for qualifiedemployeesof
the state of California and other contracting local agencies. Benefits for its members are
funded through member and employer contributions and investment earnings on those
contributions. CAUFOraitAPUBUC0B»lOVEE8f

RETIREIipirsySTEM
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3. Respondent FredGuido (Guido) is a retired member of PERS.

4. Guide's membership in PERSis based on theservicehe provided to
Respondent City of Cudahy (Cudahy), which participates in PERS as a contracting local
agency.

5. As explained in moredetail below, Guido was alsoemployed by an agency of
LosAngeles County and thereby becamea member of the Los Angeles County Employees'
Retirement Association(LACERA).On a numberof occasionsbefore Guido retired,PERS
employees advised himthat hequalified for reciprocity between the twodifferent pension
systems,LACERAand PERS.Such statuswould enhancehis pensionbenefits under PERS.

6. On April 7,2009, Guido filed a Service RetirementElection Application with
PERS. He indicated that he intended to retire concurrently from LACERA and PERS,
effective June 1,2009.

7. By letter dated June 30,2009 (which was the culminationof several
communications between Guido and PERS staff), PERS informed Guido that he was not
entitled to reciprocal status. Accordingly, his PERS retirement benefit would be drastically
less than ifhe had reciprocity. PERS st^advised Guido ofhis right to appeal its
determination.

8. On July 29,2009, Guido filed an appeal. He concedes he is not entitled to
reciprocity. However, he contends that he relied on erroneous representations from PERS
staff that he had reciprocal status to his detriment, in that he made several employment
decisions, including retirement, based on those representations. Guido argues PERS should
be estopped from denying him reciprocal status, among other theories of relief.

Guido *sPERS Service

9. Guido was elected to public office with the City Council of Cudahy and he
began serving in 1970.

10. Beginning on October 25,1975, Cudahy contracted with PERS to provide
pension benefits to city council members. The contract provided city council members with
service credit for prior years' service back to April 21,1970. Guido was therefore credited
with the time between April 21,1970, and October 25,1975.

11. Duringhis tenure on city council. Guide's monthly salarywas $150 per
month. The salary was set by the Government Code based on the city's population. Cudahy
madeemployee contributiqns to PERS for Guidobasedon his salary of $150per month.
Guido contributed a total oif $821.41 to the fund while onCudahy City Council.

12. Guido chose not to run for a fourth term and he left city council in April 1982.
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13. Guidons PERS servicecredit is 12.25years, basedon his membership from
April 21,1970, to April 1982.

Guido's Service Under LACERA

14. Guido joined theLos Angeles County Sheriff's Department as a deputy in
March 1973 and was thereafter credited for time and service under LACERA.

15. Guido maintainedemploymentwith Los Angeles County through November
1977(approximately four and one half years). The periodin which Guidoserved positions
under both PERS and LACERA is known as "concurrent service."

16. After leaving Los Angeles County in 1977, Guido went into the private sector
for the next 19 years in outdoor billboard advertising.

17. Guido returned to employment with Los Angeles County in December 1996 to
serve as Los Angeles County Supervisor Don Knabe*s Chief of Staff, at which time he began
earning additional service credit with LACERA.

PERS Communications to Guido Regarding Reciprocity

18. In Fall 2003, Guido was feeling bumed-out in his job with Supervisor Knabe
and decided to look for anotherjob in government service. Thinkingabout eventual
retirement, he sought information about what, if anything,was necessary to maximize
pension credit for both his PERS and LACERA service.

19. At the time, Guidowas earningat least$10,000per month. He understood
that, by law, if he was entitled to reciprocity between the two pension systems, his PERS
pension would be calculated using his total PERS service credit multiplied by his much
higherLACERA "fmal compensation" of $10,000 per month, as opposedto his $150per
monthcompensation from Cudahy.Guido contacted PERS to inquire about the
establishmentof such reciprocity. PERS' transaction notes for this contact indicate that
Guido was "currently with LACERA and may return to a CalPERS agency." That transaction
note corroboratesGuido's testimony that at the tune he was seriously considering whether he
would need to find a job in a PERS agency to maximizehis PERS benefits. The PERS
employee told Guido over the telephone that she thought he had established reciprocity, but
she would further research it and send him a letter.

20. By a letter dated October 6,2003, PERS advised Guido:

CalPERS has reviewed your account and determined that
Reciprocity has been established between CalPERS and
LACERA. Since you have established Reciprocity, CalPERS
will use the highest final compensation earned under either
system as long as you retire on the same date under both
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systemsand youare not an "Elective or Appointed Officer" on
or after July 1,1994.

Please provideus with yourfinalcompensation amount with
LACERA. That final compensation amountmaybe higher than
your final compensation amount is with CalPERS.

21. PERS providedGuido a retirement estimatein October2003which utilized
the $10,000figure as Guidons final compensation amountfor all of the service credit he had
earned in connection with his Cudahy employment.

22. When deciding which new job to take in Fall 2003, Guido's choices and
opportunities included(1) startinga new positionwith Los AngelesCountyin a department
that had pension benefits with LACERA or (2) starting a new position with the county in an
agency which contracted for pension benefits with PERS.

23. One of those opportunitieswas with the Los Angeles County Department of
Public Works (DPW), which was a LACERA-coveredposition that would allow Guido to
increase his LACERA service credit.

24. Guido also considered a position with the Los AngelesCounty Community
Development Commission (CDC). Although a county department, employees of the CDC
are enrolled in the PERS system rather than in LACERA. CDC was the only such county
agency; all other county departments were covered by LACERA.

25. Guido consulted with Michael Henry, the County's Human Resources
Director. Mr. Henry knew Guidofrom his work for SupervisorKnabe and respected his
abilities. Mr. HenrycounseledGuido to considerhis retirement in making this employment
decision. Along that line, Mr. Henryadvised Guido that the position widi CDC wouldhelp
him enhance his PERS benefits if he did not have reciprocity.Guido told Mr. Henry that his
reciprocityrecently had been confirmed by PERS. Mr. Henry advised Guido about the DPW
job as well. Although the agencies in question had the ultimate hiring authority, Mr. Henry
wieldedsubstantialclout in the decision-making process. If he referred a specific candidate
to a department for an open position, the agency would have to report to him and offer a
valid reasonfor not hiring his referral. Mr. Henry was prepared to refer Guido for the CDC
and DPW positions.

26. Based on PERS' representation that reciprocity had been established, Guido
determinedthat he did not need to seek the CDC position to enhance his PERS benefits. He
preferred the subject matter work and culture of DPW over CDC and opted to apply for that
position. Mr. Henry provided him a referrd. In October 2003, Guido transferred to the
position of Chief of Administrative Operations of the DPW. He earned the same salary he
had with Supervisor Knabe's office.
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27. On a date not establishedin 2007, Guidorequesteda written retirement
estimate from PERS. In doingso, he listed bothhis PERS service with Cudahy andhis
LACERA service with thecounty. In response to thequestion if he hadestablished
reciprocity withanother government agency, Guido marked the"YES"box,

28. In a retirement estimate dated October 2,2007, PERS listed Cudahy as a
PERS Employer, Guido's final compensation as $11,775.00 permonth, and an estimated
modifiedallowance of over $3,000 a month, indicating Guido had reciprocity.

29. As he began to approachretirement, GuidoaskedPERS to provide himwith
an officialretirementestimate. On October 20,2008, PERS again confirmedreciprocityand
wrote Guido that:

CalPERS has reviewed your account and determined that
Reciprocity has been establishedbetween CalPERS and
LACERA.

Per your request, CalPERS has used the final compensation
amount of $11,838.00 with LACERA. The information in this
estimate has been provided by you and has not been verified by
your employer. Any changes to your final compensation could
affect your retirement estimate and a new estimate would need
to be requested.

Guido Retires

30. By early 2009, Guido had decided to retire within the next few months. He
againconsidered his employmentoptions.The expectedamountof the LACERAand PERS
pension benefits played a determining factor in Guido's decision whether to retire.

31. On April 7,2009, Guido filed his retirement application form at the Rej^onal
PERS Office in Glendale. He indicated on the form that he would retire from two public
employmentsystems effective June 1,2009, and that he would be using his single highest
year of salarywith LACERAfor purposes of calculating his benefitsfrom both PERS and
LACERA.

32. PERS' representative in Glendalewho reviewedGuido's applicationconsulted
Guido's electronic file in the PERS database, and validated that reciprocity had already been
established.

33. Guido relied on the specific representation of the PERS representative that
reciprocity had beenestablished and thathe wasentitled to thehigher PERS benefit when he
filed hisapplication. HadPERS raised questions about reciprocity at that time, Guido would
not have ^ed his retirement application.
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34. After filing his retirement applications with PERS and LACERA, but before
retiring onJune 1,2009, Guidowas approached byTempleCity MayorVincent Yu about
the CityManager position. TempleCity is a PERS contracting city. Respondent was a
mentor of Mayor Yu and well-known to him.

35. At that time, Guido did not want to continue working. He felt his career of 30
years was sufficient and he wanted to spend time with his family and pursue personal
interests. Since PERS confirmed that he had reciprocity and he was satisfied with the
estimated $3,000 per month pension he would receivefirom PERS,plus an amount from
LACERA not specified, Guido told Mayor Yu that he was going to retire and was not
interested in applying for the position.

36. Mayor Yu testified that in a closed session meeting on May 5,2009, the city
council rejected the idea of hiring Guido outside of the normal competitive hiring process
because their plan was to appoint an acting interim dty manager and then engage in the
competitivehiring process. The competitive processwas multi-staged, in which the city
council and its consultants reviewed approximately 18 to 20 applicants, who were initially
narrowed down to five, then two, and then the city council made the final selection. Guido
did not participate in that process.

37. By a letter dated April 11,2009, LACERA advised PERS that Guido had
requestedreciprocity and requested PERS to provide it widi Guido's information. On May
18,2009, LACERAemployee Clarence Malonehad a telephonicdiscussionwith PERS
employee KerryGriffin. The twoconcluded thatGuido couldnot establish reciprocity
between the two systemsbecauseof his concurrent servicewith Cudahy and Los Angeles
Countyfrom 1973 through 1977,and becausemore than six months has lapsed between the
time Guido left his position with Cudahy(1982) and re-enteredLACERAin 1996. (See
LegalConclusions 3-6.) PERS employee Griffinrealized that the prior statements to Guido
about reciprocity had been in error and made note of that in Guido's file that day. At the
time, the system would have shown that Guido had already submitted his retirement
applicationand the effective date of his retirement.By a letter dated May 19,2009,
LACERA advised PERS that it was unable to establish reciprocity with PERSbecauseGuido
had a period of concurrent service between LACERA and PERS. It was not established why
theletter didnot include thatmore thansixmonths hadlapsed from whenGuido leftCudahy
and returned to the county.

38. Guido remained employed with the county until he retired on June 1,2009.

39. By a notice dated June 5,2009, PERS advised Guido that his PERS service
retirement allowance would be approximately $70 per month.This notice did not state per se
that reciprocity had been denied, but the stated benefit amount was consistent with him not
having reciprocity. At first, Guido believed PERS and/or LACERA had simply made a
mistake or had miscommunicated with each other. Guido began writing letters to PERS,
explaining that he had been previously advised by PERS that reciprocity had been
established and that his pensionbenefitswouldbe approximately $3,000 per month.
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40. At this time, Guido conferred with two attorneys familiar with government
pension systems who hadcontacts withLACERA officials. After discussing thematter with
theattorneys, Guido maintained hisbeliefthathe still hadestablished reciprocity and that
LACERA and/or PERS were simply mistaken.

41. On June 30,2009, after a few weeks of correspondence with PERS, Guido was
advised by PERS that it had deniedreciprocity. It was at this time that Guido abandoned his
notion that PERS had made a mistakeand began believingthat PERS would not grant him
reciprocity. For the next few months, Guidohopedthe attorneys he was workingwith could
persuade PERS otherwise.

42. The Temple City job was not filled by the end ofJune 2009. In fact, the ads
for the position were not placed until June and the applicationsfor the position were still
being received in August 2009.

43. Guido made no effort after LACERAand PERS denied reciprocity to seek any
other PERS-eligiblejob or otherwise find a way to achieve his desired retirement allowance
from PERS. By the time Guido finally realizedhis attorneyscould not help him and that
PERS would not reverse its denial of reciprocity, Guido was unsure how he could set aside
his retirement from both systems. He was also simply uninterested in working at that time.
He wanted to retire. He was almost 61 years old.

Guido's KnowledgeofReciprocity

44. Guido was a high-ranking public employee, who had experience reviewing,
interpreting and applying ordinances and public policies.

45.' Guido had received and reviewed materials over the years from PERS and
LACERA which explained that a member is not eligible for reciprocity if he leaves one
system and does not join the other within six months, or if he has concurrent service with the
two systems in question. During the hearing, Guido admitted that he understood those rules
when he asked PERS whether he was entitled to reciprocity. He testiiSed that the purpose of
his inquiriesof PERS was to find out how he could"remany or reconnect" his LACERA
time with his PERS time to take advantage of the 12 years that he had with PERS.

46. Guido testified that when he initially spoke with the PERS employee in Fall
2003, he took her preliminarily statement that he had established reciprocity as "speciously
favorable." When asked to elaborate, Guido testified that what he meant to say was that he
was '^encouraged," understanding that the PERS employeewould do further investigation.
When PERSconfirmed in writingthat reciprocity hadbeen established, Guido was satisfied,
assumingthat he had somehow been "grandfathered in" to different rules. He did not feel the
need to investigate how PERS came to that conclusion.
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PERS' SystemicMisrepresentations to MembersConcerningReciprocity

47. EmUy Perez de Flores was PERS' designated "person most knowledgeable"
on reciprocity issuesfor this hearing. She testifiedthat reciprocity is an importantbenefit to a
member and that it could have a significant financial impact. Ms. Perez de Flores furdier
agreed in her testimony that it would be important to inform a member about problems with
their reciprocity statusbefore the memberretired.

48. Ms. Perez de Flores became head of PERS' retirement estimate unit in June
2003 and remained in that position until she left that unit in February 2009. The letter that
Guido received in October 2003 informing him that reciprocityhad been established was
preparedwhen Ms. Perez de Flores was head of the unit. At some point after becoming unit
head, Ms. Perez de Flores became aware that her staff was not followingcorrect procedures
to validate whetherreciprocityhad been established prior to sendingmembersletters
advising them that reciprocity had been established,and that they were providing erroneous.
information on reciprocity to PERSmembers. She therefore oversawdevelopment of
procedures to ensurestaff properlydetermined whetherreciprocity had been established and
that unit staff was trained in those procedures.

49. It was not established when Ms. Perez de Flores first learned her staff was

making the reciprocity errors. However, she testified that the above above-describednew
procedures were in place at least fi:om 2007 to 2009.

50. The retirement estimate unit was generating over 100,000 retirement estimates
per year duringthe time Ms. Perezde Fibreswas in charge. She does not know how manyof
those involvedreciprocity. Ms. Perez de Flores couldnot estimate how many members were
misinformed about their reciprocity rights.

51. PERS took no action to inform members who had been toldreciprocity existed
that PERS had not done a complete determination or had given erroneous advice. Ms. Perez
de Flores testified that was because no mechanismexisted to identify all the individualswho
might have received incorrect information. However, Ms. Perez de Hores and her unit had
access to the customer transaction note database, which was searchable. The customer
transaction note program contains a line entry for "category." Guido's customer transaction
noteshaveseverd instancesin which "Reciprocity" is denotedas the categoryof an inquiry
from him or transaction concerning him. Moreover, as discussed above, a PERS employee
placed a note in Ouido's customer transactionnotes on May 18,2009, indicating that the
employee realized a previous letter to Guido confirming his reciprocity was "sent in error."
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LEGAL CONCLUSIONS

Burden and Standard ofProof

1. The parties do notdispute thatGuido bearstheburden of proofin thiscase.
Generally, thepartyasserting a claimhastheburden of proof. {Brown v. City ofLosAngeles
(2002) 102Cal.App.4th 155;Evid. Code, § 500.)Thus, theperson against whom a statement
of issues is filed generally bears the burdenof proof at the hearingregarding the issues
raised. {Coffin v. Alcoholic BeverageControlAppealsBd (2006) 139Cal.App.4th471,
476.) It follows that when an applicantseeks to establisheligibilityfor governmentbenefits
or services, the burden of proof is on him. {fjindsay v. San Diego RetirementBd. (1964) 231
Cal.App.2d 156,161 [disability benefits]; Greatorexv. Board ofAdmin. (1979)91
Cal.App3d54,57 [retirement benefits].)

2. The standard of proof in administrativematters such as this is the
preponderanceof the evidence, unless a law or statute requires otherwise. (Evid. Code, §
115.) In this case, no other law or statute was cited or applies. Since this case does not
involve the discipline of a professional license, the clear and convincing standard is not
applicable. {ImportsPerformance v.Dept. ofConsumerAffairs^ Bur. ofAutomotiveRepair
(2011) 201 Cal.App.4th 911,917.)

GuidoDoes Not Satisfy the StatutoryRequirementsfor Reciprocity

3. Government Code section 20125^ provides that, "The board shall determine
who are employees and is the sole judge of the conditions under which persons may be
admitted to and continue to receive benefits under this system."

4. The computation ofa PERS member's retirement allowance is based, in part,
on that member's "final compensation," which is based, in part, on the member's
"compensation eamable." Section 20638 provides, in pertinent part, "The average monthly
salary during any period of service as a member of a county retirement system shall be
consideredcompensation eamable by a member of this system for purposes of computing
final compensation for the memberprovided: (a)(1) entiy into employment in whichhe or
she became a member in one system occurred on or after October 1,1957, and within 90
days of discontinuanceof employment as a member of the other system."

5. Section 20355 provides, in pertinent part, "Wherever in this part the rights ofa
member, because of membership in another retirement system, are conditioned upon
employmentwithin 90 days of terminationof membership in this system or another system,
with respect to that employment that occurs on or and after January 1,1976, the period shall
be six months rather than 90 days."

^All further statutory references are to the Government Code unless otherwise noted.
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6. Pursuant to section20638,a PERS member has reciprocity, and is able to use
his highest salary while working under a LACERA-participating employer tocalculate his
PERS retirement allowance, if he (1)leaves employment under onesystem, (2)establishes
employment under the other system within sixmonths, and (3) retires concurrently from the
two systems. The parties agree thatGuido did notsatisfy the first two requirements ofsection
20638, because (a)hedidnotterminate hisPERS-eligible service before starting hisfirst
LACERA-eligible service in 1973 (i.e., hehadconcunent service), and (b) there was a 14-
year break inservice between histermination from hisPERS-eligible service andhissecond
periodof service in a LACERA-eligible service.

EstoppelIs AvailableAgainstPERS in thisParticular Case

lA, Thepivotal issuein this caseis whether estoppel is available against PERS, a
government entity. That is because appellate courts haveheldthat"estoppel is barred where
thegovemment agency to be estopped doesnotpossess the authority to do what it appeared
to be doing." (Medina v. Board ofRetirement (2003) 112Cal.App.4th 864,870.) InMedina,
the courtof appeal found estoppel was not available because the retirement boardlacked
authority to classify as safetymembers employees whoseduties did not encompass beinga
police officer and did not otherwise meet the statutorydefinitionof safety members.

7B. PERS also relieson the recentcaseof CityofPleasanton v.Board of
Administration (2012) 211 Cal.App.4th 522, in which a trial court awardedincreased
retirement benefits to a PERS member based on the trial court's reading ofthe law and,
alternatively, basedon equitableestoppel. The courtof appealfoundthat the trial courthad
misapplied the lawand it also reversed the trial court's equitable estoppel rulmg, explaining:
"Becausewe disagree with the trial court's conclusion, and find section20636did at all times
preclude PERS fromtreatmgLinhart's standbypay as pensionable compensation, we holdany
award ofbenefits toLmhartbasedon estoppel is barred as a matter oflaw."(Id. at p. 543.)

7C. In thiscase, PERSarguesthatapplying estoppel is prohibited becauseGuido
doesnot meet thestatutory requirements for reciprocity undersection20638and therefore
PERS does nothave statutory authority to provide himwithpension benefits for which he does
notqualify. However, theprohibition against applying estoppel against a govemment entity is
not as clear-cut as PERS suggests.

7D. Forexample, Guido citesCrumplerv. Board ofAdministration (1973)32
Cal.App.3d 567, a case in which the court found PERShad broadauthority to reclassify
members' pension benefits. In Crumpler, the city had misclassified animal control officersas
police officers, and had made representations to those employees that they were in fact
entitled to greater safety member benefits. When the misclassificationcame to PERS'
attention, it reclassified the officers retroactively as miscellaneous members with less
pension befits and the employees sued. The court ofappeal affirmed the trial court's set-
aside ofPERS' decision, in part, on groundsof estoppel. (Id, at pp. 583-584.) Specifically,
the court found that, "In view ofthe statutory powers coniferred upon the board by section
20124 [since renumbered as 20125], thisis not a case where thegovernmental agency 'utterly

10
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lacks thepower to effect that whichan estoppel againstit wouldaccomplish.'" at p. 584,
quotingCityofLongBeach v.Mansell (1970)3 Cal.3d462,499.)

7E. Section20125 relieduponby the court in Grumpieris the same statutecited
by PERSin the Statementof Issues as one of the applicable statutes in this case.The court in
Crumpler found that statute gave PERS broad enough authority to reclassify the animal
control officers, otherwise subject to a miscellaneous classification, to the safety member
classificationreserved for police and fire personnel.Thus, Crumpler suggests PERS does
have broad enough authority to establish reciprocity for Guido.

7F. Next, the City ofPleasanton case is not a good fit as applied to this case. In City
ofPleasanton, there was simply no statutoryauthorityallowingstandbypay to be used in the
formula for calculating aniemWs pensionable compensation; stated another way, the
memberin that case could assert no statuteor law wMch could have provided him with the
pensionbenefits he was claimingthrough standbypay,other thanestoppel. That is not the
situationin this case. Even without reciprocity, Guidocould still have increasedhis final
compensation in PERS by simply finding a fijll-timejob under PERS his last few years of
employment, which would have raised his final ^^compensation eamable" fix)m $150 per month
to something akin to what he was earningwhen he retired from thecounty.

70. Guido's ability to do this was due to whatPERS refers to in its closingbrief as a
**historical loophole," in which local electedofficialsreceivinglow monthlypayments could
still relyon thoseyearsof servicefor purposes of calculating theirPERSbenefits. In 1993, the
Legislature amended the Public Employees* RetirementLaw (PERL) to '̂eliminate windfall
benefits to certain elected or appointed board/council members who can now receive full-
timePERScredit for monthlymeetings." To address thatproblem, theLegislature provided
thata member with suchelected or appointed service wouldhavetwoseparatefinal
compensations; one based on his highest elected/appointed pay applied to that service,^d the
otherbased on his highestpay in any otherPERS-eligible (or reciprocal) job he mayhaveheld
whilea member of PERSor a reciprocal retirement systemapplied to that other service. (See
Gov. Code, § 20039.) However, thatprohibition is notretroactive. It onlytookeffect on and
after1994. Guido's servicein Cudahy was longbeforethat change, so by law he was entitled
to take advantageofthat **historical loophole."

7H. PERS admits m its closingbrief that "in theory, Guido could have taken
advantageof this historical loophole and obtained what the Legislature described as
^windfall' benefits if he had been hired into a PERS-eligiblejob at full-time pay." As
discussed in more detailbelow,Guido had the opportunity to do so, but did not basedon the
representations from PERS that he had reciprocal status,whichwould have essentially
provided him with the same pension benefits. In sum, Guido could have formulated a plan,
fully supported by statutory authority, to provide him with the benefits he now requests,
which makes his situation different from the City ofPleasanton case.
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8A. Therefore, theMedina and City ofPleasanton cases cited by PERS do not
prevent estoppel from being applied in this case. The AU acknowledges the appellate law
applyingestoppel to pension rights is far from clear; in some respects the decisions are in
flux andat odds with each other. Nonetheless, in its decision of CityofLongBeach v.
Manselly supra, 3 Cal.3d 462, the CaliforniaSupremeCourt providesone last safe harbor to
thosesubjectto thesechoppyseas. Readin this context, Mansell stands for the proposition
that estoppel is availableagainst a governmententity, whetheror not the requestedrelief is
within the legal authorityof the governmentagencyin question, **when the elements
requisite to such an estoppel against a private party are present and... the injustice which
wouldresultfrom a failure to upholdan estoppel is of sufficient dimension to justify any
effect uponpublic interest or policy which would result fromthe raising ofan estoppel."(Id.
at pp. 496-497.)

8B. The situation the Supreme Court confronted in Mansell was the need to
balancea clear constitutional prohibitionbarring the alienation of tidelands on the one hand,
against thecompeting fact thatinsistence on thatprohibition would have caused greatharm
to the thousands of homeowners whohadpurchased suchlands in the City of Long Beach in
detrimental reliance on the assurances that those lands were available for sale. There was no
questionthat the Mansell property fell under the alienationprohibition. "It must thereforebe
concluded that those lands, to the extent they are in fact public 'tidelands' within the
meaning of article XV, section 3, of the California Constitution, have not been withdrawn
from that category byproper legislative action and remain subject to the prohibition against
alienation contained inthat section." {City ofLongBeach v, Mansell, supra, 3 Cal3datp.
487.) But the Supreme Court nevertheless found estoppel was warranted against the State
andtheCity of Long Beach, opining:

We conclude without hesitation that the activities, representations,
andconduct of thestateandits subtnistee thecity during theperiod
herein question rise to the levelof culpability necessary to support
an equitable estoppel against them relative to the lands described in
section 2(a)of chapter 1688. Thestipulated facts clearly establish
that from an early date the state and city have been awareof the
serious and complex title problems in theAlamitos Bayarea. More
importantly, thosepublic entitieshavebeen in a position to resolve
suchproblems andto determine the true boundaries between public
and private lands.This they havenot done. Instead, theyhave
conducted themselves relative to settled and subdivided lands in the
section2(a) area as ifno titleproblems existed andhavemisled
thousands of homeowners in the process. Under thesecircumstances
we thinkit clear thatknowledge of thetrueboundaries between state
and privatelandsin the section2(a) areamustbe unputed to the
public entities in question, andthattheir conduct in light of this
imputed knowledge mustbe deemed so culpable thatfraud would
resultif an estoppel were not raised. (Id. at p. 492.)
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8C. Thus,even if PERSdoes nothave theauthority to effect the changethat Guido
requests, the Ma/i^e// case indicates that estoppel still may beavailable. Inthis case, PERS
made several misrepresentations to Guido indicating that hehadreciprocity when, in fact, he
did not. Atsome point in time, while these misrepresentations were being made, PERS had
actual knowledge that its staffwas not properly responding to reciprocity inquiries andwas
giving incorrect information to members. Guido received oneor more misrepresentations
aboutreciprocity afterPERScameto thatunderstanding. Nonetheless, PERS could have
advised Guido about the priormisrepresentations butit didnothing. PERS' argument that it
could not have discovered Guido was given erroneous advice about reciprocity was not
persuasive. Theevidence indicates theconsumer transaction database could havebeen
searched underthe category of "Reciprocity" contacts. Moreover, once PERSdiscovered it
was systemically providingincorrectinformation about reciprocity to its members, it would
not have been difficult to include an advisement in its annud statements and/or newsletters
sent to members;or more directly, a special bulletin advising members of the problem. More
alarmingis that by May 18,2009, two weeks before Guido's returement became effective,
PERS staff member Kerry Griffin actually realized that Guido had been misinformedabout
reciprocity. No evidence was presented explainingwhy Guido could not have been contacted
immediately upon that realization.PERSdid nothing to contactGuido(or apparently any
othersimilarly situated member) to advise himof the incorrect reciprocity information he
received. PE^' complete failure tocorrect the false information previously provided to Guido
and others is such that fraud would result if an estoppelwere not raised in diis case.

8D. PERS argues applyingestoppel in this case will undercutpublic policy and is
therefore not consistent with the Mansell decision. For example, the Court in Mansell
cautionedthat it applied estoppel m that imique case because "the rare combination of
governmentconduct and extensive reliance here involvedwill create an extremely narrow
precedentfor applicationin foture cases." (CityofLongBeach v. Mansell, supra, 3 Cal.3dat
p. 500.) PERS contends that applyingestoppel to the present case would set a dangerously
broad precedent, in that retirement law is highly complex and PERS administers
contributionsand benefits for over 1.5 million active and retired public employees. PERS
fears that if estoppel is applied in this case, it could be applied in any case where a PERS
member claims to have relied on inaccurate information from PERS before making decisions
about where to work and when to retire. However, this case is much narrower than PERS
suggests. Guido is one of a few memberswho can utilize the previouslydiscussedhistorical
loophole to be in positionto assertestoppel. Guidohas a unique employment history
involvingconcurrent service and two different stints of service under a LACERA-covered
employer separated by several years. Though PERS was unable to provide an estimate of the
number of members given incorrect reciprocity information, it is not presumed that such is
an overwhelming percentage of the overall PERS population. Moreover, it is assumed that
the failures leading to the incorrect reciprocity information is not so systemic that it leaked
into other areas of member inquiries. Under these circumstances, it is not anticipated that
many members will be able to present circumstances similar to Guido. InMansell, the Court
opened thedoor to estoppel for thousandsof homeowners. PERSpresentedno evidence
indicating this case will apply to more than that.
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8E. PERS next argues that as a public trustfund with no profit motive, applying
estoppelagainst it will punish the tax-paying public, which is ultimately responsible for
funding additional benefits that may be awarded to PERS members by estoppel. However,
that is the same argument any government entity can make against applying estoppel in
any case, since all government entities are funded by the public. The Supreme Court in
Mansell was undoubtedly faced with the same situation. But where it would be an
injustice under the circumstances to not apply estoppel, such concerns must be set-aside.

8F. PERS also argues the balanceof equitiesdoes not support applyingestoppel
here, because the relief Guido seeks is a ^Svindfall" from the above-described historical
loophole.This argument completely misses the point. The PERL explicitly permits Guido to
havehis pensionallowancecalculated as a productof his highestqualifying PERS
compensation multipliedby his total service credit, includinghis elective service.This is true
for all electedcity council membersor county supervisors who began their electiveservice
prior to July 1,1994. The Legislature considered servicerendered up to that point to be
vested under the old arrangements. Guido was perfectly within his right to take advantage of
this situation. He missedan opportunity to do so basedon PERS* misrepresentations that he
had reciprocity. On the other hand, the conduct of PERStips the balance of equities in favor
of Guido. As betweenthe two parties, PERSwas moreknowledgeable about the
complexities of the PERL and reciprocity. Moreover, PERS had constructiveand actual
notice thatit had misinformed several members, including Guido, aboutreciprocity. Yet
PERS failed to takeany action to inform those members of thisproblem. If this casesupports
a publicpolicyor interest, it is that when the government systemically misinforms its
constituentsabout something material to their lives, subsequently learns of that but then fails
to take any action to mitigate the situation, it is in the public interest to allow those
potentially harmed to seek equitable avenues of redress, including estoppel.

80. Basedon the above,estoppelis available againstPERSin this case, becauseit
wouldbe an injusticeto not allowGuido to pursue it, and application of estoppelagainst
PERS will not undercut a public policy or interest

GuidoEstablished the ElementsofEstoppel

9. The requisiteelements for equitableestoppelare the same whetherapplied
against a privateparty or the government: (1) the party to be estopped was apprisedof the
facts, (2) theparty to be estopped intended by conduct to induce reliance by the otherparty,
or actedso as to cause the otherparty reasonably to believereliancewas intended, (3) the
partyassertingestoppelwas ignorant of the facts, and (4) the party assertingestoppel
suffered injury in relianceon the conduct.(CityofLongBeadt v. Mansell, supra, 3 Cal.3dat
p. 489.) PERSdoes not dispute the first two elementsare present.PERS was apprisedof the
facts, i.e., Guido requesteda confirmation of his retirement benefits, includingreciprocity; it
represented to him that he had reciprocity; later, it learnedthat those representations were
incorrect. PERSintended to induceGuido's reliance when making the representations. That
is the purpose ofproviding retirement benefit estimates to members. But PERS contends
estoppel is not available here because Guido has not established the third or fourth elements.
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lOA. In CityofPleasanton v. Board ofAdministration, supra, 211 Cal.App.4th at
page 544, thecourt discussed the third element and explained that theperson asserting
equitable estoppelmustprove he "did not have noticeoffacts sufficientto put a reasonably
prudent man upon inquity, the pursuit ofwhich would have led to actual Imowledge." In this
case, PERS argues that Guido ^d not satisfy the third element of his estoppel claim because
he knew or should have known that he did not qualifyfor reciprocity when he made his
inquiries. PERSbases this argumenton the facts thatover the years Guido had received
materials from LACERA and PERS explainingreciprocity (includingthe prohibitionof
concurrent serviceand the six-month re-entry requirement) and his general knowledge of
reciprocity; his testhnony that PERS' first indication of reciprocity was "speciously
favorable;" and that he undertook no effort to research the rules or laws in which he felt he
hadbeengrandfathered after reciprocity hadbeenconfirmed to him by PERS.

lOB. It mustbe noted that the PERL is complex andnoteasilyaccessible to the lay
person. Thestatutes regarding reciprocity citedabove are notstraight-forward. PERS is the
stateagency withpowerand expertise to research andconfirm reciprocity, andevenPERS'
st^failed toproperly understand or mterpret whether Guido had reciprocity. In its materials,
PERSencouragesmembers to contact it for retirement benefit estimates and advice. Guido
called and relied onPERS' expertise in this area. A reasonable person in this position would
rely on PERS' pronouncements on whether he hadreciprocity.

IOC. Even if Guido was put on inquirynoticeby the annual documents sent to
members explaining theirbenefits, andhisgeneral understanding of reciprocity, he met his
obligation by inquiringabout it directly to PERS.On severaloccasionsPERStold him that
he established reciprocity. PERS consistently responded with thesameinformation andthe
same assurances that reciprocity had beenestablished; therewasnothing in anyof PERS'
communications which would havegiven Guido reason to seeka second opinion. Even if
Guido contacted PERS andspecifically told them hedoubted their prioranswers, the
systemic errors by the retirement estimate unitweresuchthatGuido probably would have
received thesame answer, overandover, as hedid. It is notreasonable tofoist upon Guido
theduty of expending additional money and time seeking other expert opinions when PERS,
whoshould be theexpert, kept tellingMm he hadreciprocity.

lOD. Seizing on Guido's clumsy testimony that he took thepreliminary indication
of reciprocity as "speciously favorable" is ofno moment. It is clear from the context ofhis
hearingtestimony, and the supportingdocumentary evidence, that Guidosimplymeant that
hewascautiously optimistic withthe initial response, in lightof the PERS employee telling
himthatsheneeded to do further research. PERS quickly confirmed, unambiguously and in
writing, thatreciprocity had beenestablished. Given howoften andconsistently PERS staff
thereafter told him that he had reciprocity, it was notunreasonable for Guido to assume he had
been "grandfathered in" to reciprocityby some set or laws or ruleswith which he was not
familiar. In fact, Guido's city council service in the 1970s andearly1980s had essentially been
grandfathered in as full-time PERS service due to thehistorical loophole discussed above,
indicating that the conceptofgrandfathered pensionbenefitswas not unknown to Guidoat the
time theseevents were happening.
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lOE. PERS'coreargument here is that Guido seemingly suspected thathedidnot
have reciprocity, butkept asking thesame question over and over again, hoping tohear what
he wanted to hear.That indeedwouldhavebeen a recklessly dangerous game of"gotcha" for
Guido to have played, staking his retirement and financial fiiture on PERS* niistake(s). The
evidence does notsupport thatconclusion. Forexample, the PERS employee withwhom
Guido spoke with inFall 2003 noted that Guido was making the inquiry because hewas trying
to decide whether he had redprodty or needed to re-enter PERSserviceif he did not.Mr.
Henry of the county wasclear inhis testimony that hewarned Guido tonotoverlook hisprior
PERSservice, but that Guido toldhim that he had established reciprocity and did not needa
job witha PERS-eligible agency. The evidence presented in thiscaseindicates thatGuido was
at all times focused on maximizing hispension benefits underbothPERSandLACERA, he
seriously pursued thatobjective, andhe would nothaveacted recklessly in thatregard.

lOF. Therefore, Guido met his burden of establishing by a preponderance of the
evidence that he was ignorantof the fact that he had not established reciprocity whenPERS
had misrepresented to him that he had.

IIA. Finally, PERS contends Guido did not satisfy the fourth element of his
estoppelclaim because he did not prove that he reasonably reliedon PERS' error to his
detriment. In a nut-shell, PERS argues thatGuido neverappliedfor or provedhe wouldhave
been selected for either the CDC or TempleCity positions.

IIB. The reason that Guido did not applyfor either positionwas becauseof his
reliance on PERS' representations that reciprocity had been established. If he did not believe
he had reciprocity, it would havebeen relatively easyfor Guido to obtain the samepension
benefits by taking advantage of the historical loophole discussed above and simply finding a
positionwith a PERS-eligibleagency in 2003 or thereafter. The evidence presented
concerning the CDC and Temple City positionsestablished that such opportunities were
available to Guido. It was established by a preponderance of the evidence that had he wanted
such a position, Guido was a qualified and desirable candidate for them. In fact, the
testimony ofMr. Henry stron^y suggests that with his referral, the CDC more probably than
not would have hired Guido in 2003. The fact that Guido relied on PERS' misrepresentations
is manifest in his statementto Mr. Henrythat he had alreadyestablished reciprocity and did
not needa PERS-eligible position; and his decisionto not pursuethe Temple City position
becausehe believedhe had reciprocity and neededno furtherPERSservice.

IIC. The real harm done to Guido by PERS' misrepresentations was that he
detrimentally relied on the same from 2003 to 2009 when he could have taken steps to
remedy the fact that he actually did not have reciprocity. PERS' argument here ignores the
essence of estoppel: that Guidoacted on PERS' representations by not seeking the positions
in question or any other. By the time Guido had submittedhis retirementpapers and his
retirement became effective, it was too late and the damage had already been done.
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IID. There is no confusion on whether Guido's reliance was detrimental. Guidp
thoughthe had alreadyestablished reciprocity. His failure to actuallytake the steps necessary
to establish it flowed directly from the fact that PERShad repeatedly told him he had already
doneso and did not need to do anythingfurther. Oncehe retired, PERSgave him thebad
news that his PERS pension benefitwas 97.5 percent less than what PERS had previously
told him it would be.

1IE. Under these circumstances, Guido met his burden of establishing by a
preponderance of the evidence that he reasonablyreliedon PERS* error to his detriment.

12. As all four elements have been proven, Guido has met his burden of
establishingby a preponderance of the evidence that estoppel applies in this case. PERS shall
be estopped from denying that Guido has the benefit of reciprocity for purposes of
calculating his PERS pension benefits. The order below is therefore warranted. For that
reason, determination of Guide's other theories for obtaining the same relief is unnecessary.

ORDER

Respondent Fred Guido is entitled to have his '^compensation eamable" based on his
"average monthly salary during any period of service" as a member of LACERA, for the
purposes of calculating the '"final compensation" used to determine his retirement allowance
from the CaliforniaPublic Employees' Retkement System, pursuant to Government Code
section 20638.

DATED: August 6,2013

ERIC SAWYER

Administrative Law Judge
Office ofAdministrative Hearings
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BOARD OF ADMINISTRATION

CALIFORNIA PUBLIC EMPLOYEES' RETIREMENT SYSTEM

STATEMENT OF POLICY & PROCEDURES

PROCEDURE FOR FULL HEARINGS BEFORE THE BOARD

This document is effective immediately upon adoption, and is adopted pursuant
to California Government Code sections 11517 and 20120, and California
Constitution, article XVI, section 17.

I. PURPOSE

This policy establishes procedures for conducting full hearings before the
Board of Administration (Board) where the Board has elected to suspend
action on a proposed decision of an Administrative Law Judge (ALJ) so
that It can evaluate the entire record itself and hear the parties argue the
merits of the case on the record.

II. OBJECTIVE

The objectives of this policy are to:

A. Establish consistent procedures for conducting full hearings before
the Board; and

B. To provide advance notice of those procedures to the parties
involved;

III. POLICY & PROCEDURES

A. Applicability: This policy applies to full hearings before the Board
where the Board has declined to adopt the Proposed Decision of an
Administrative Law Judge (ALJ) but rather has determined to
evaluate the entire Administrative Record Itself, and hear the
parties argue the merits of the case on the record. Pursuant to
Government Code section 11517, subsection (c)(2)(E), the Board
has the authority to decide such cases upon the record, "with or
without taking additional evidence."

B. Procedure for Full Hearings Before the Board:

1. Board President announces agenda Item for hearing.

2. Parties^ seat themselves at presentation table.
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3. CalPERS counsel introduces parties.

4. CalPERS counsel:

a) states the nature of the proceeding,

b) notes compliance with notice requirements, and

c) states brief procedural history of the case:

1) date of the administrative hearing,

2) date Proposed Decision presented to Board,
and

3) Board's action on Proposed Decision.

5. CalPERS counsel reminds Board and parties of procedural
requirements, and announces that the parties have received
a copy of this document, entitled Procedures for Full
Hearings Before the Board ofAdministration, and, in the
case of an unrepresented member, that the member has
been offered assistance in understanding the procedural
requirements for a full hearing.

6. CalPERS counsel presents staffs position and supporting
arguments. This presentation shall not normally exceed 15
minutes. (See 8, below, regarding allocation of time among
more than one party.) (See section lll.C., below, regarding
exceptions to this time limit.)

7. Respondent, or respondent's counsel, presents respondent's
position. This presentation shall not normally exceed 15
minutes. (See 8, below, regarding allocation of time among
more than one party.) (See section lll.C., below, regarding
exceptions to this time limit.)

8. If more than one party shares the position of CalPERS staff
or the respondent, these parties shall split the time allocated
to CalPERS staff or the respondent. The total time for each
position shall be allocated on a pro rata basis among all the
parties presenting argument for that position, unless those
parties agree among themselves to allocate their time
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differently. (See section III.C., below, regarding exceptions
to this time limit.)

9. Upon conclusion of the last presentation of respondent's
position, there will be a maximum of 5 minutes to offer
rebuttal argument for the staff and the respondent, in the
same order as the original presentations. Ifthere Is more
than one party who shares the same position, the 5 minutes
will be allocated on a pro rata basis among them, unless
those parties agree among themselves to allocate their time
differently.

10. The Board Secretary shall keep track of time allotted to all
presenters, and shall notify each speaker when he or she
has two minutes remaining, and when time has expired.

11. Upon conclusion of arguments. Board Members may
question the parties or their counsel.

12. CalPERS counsel states the alternatives which are available

to the Board for action and the consequences of each
alternative.

13. Upon a majority vote, the Board President will recess the
hearing for the purpose of holding a closed session to
consider facts and legal arguments presented, and to
deliberate. The Board shall provide appropriate notice in
advance of a full hearing that a closed session may take
place. The closed session will be attended by Board
members only. Following its deliberations in closed session,
the Board shall re-convene in open session for the purpose
of making a decision in the matter before it. The closed
session will be recorded; the record will be kept confidential
unless a court action is filed in which case the record will be

transcribed and released upon request by a party to the
action.

14. Board makes its decision by voting to adopt one of the
resolutions formulated by staff, or another alternative of its
choice.

15. CalPERS counsel announces that the Legal Office will
prepare a formal decision based on the Board's vote, for its
adoption at the next meeting of the Board.
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16. Board President announces conclusion of agenda item.

C. Requests for Exceptions to Time Limitations

It is the Board's intent to provide scheduling flexibility while
maintaining a measure of oversight of these proceedings. In
accordance with the goals of the Board, the following will be the
Board's policy with respect to exceptions of time limitations.

1. Some flexibility is possible in the relatively simple case in
regard to the 15-minute time limitation in that it is subject to
extension by the presiding officer of the Board at any time.
However, in the interest of efficiency, parties should inform
the Board and other parties of any need for additional time at
the earliest opportunity.

2. In addition to the above exception, ifa matter is unusually
complex, a party may request a greater allotment of time in
advance. The Board requests that in this type of case,
requests for additional time should be handled as follows;

a. The request should be filed no later than 5 days prior
to the hearing, with:

Chief Executive Officer

California Public Employees' Retirement System
P.O. Box 942701

Sacramento, CA 94229-2701

b. The request should specify the amount of time
needed.

c. The request should be supported by a clear, written
justification of the need for additional time.

d. A copy of the request should be served concurrently
on each party or their attorney of record.

The party requesting additional time and all parties or their counsel
will be notified prior to the hearing whether the request has been
granted or denied. Ifgranted, the total time designated for the
parties who share the opposing position will also automatically be
extended so that each position has the same total amount of time
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for oral presentation, allocated among the parties as provided in
these policies and procedures.

D. Scope of Review: The scope of the Board's review in full hearings
will normally be limited to the Administrative Record of the hearing
before the ALJ as it stands. In rare circumstances, however, the
interest of achieving a just result may require the consideration of
newly discovered documentary evidence which could not, with
reasonable diligence, have been discovered and produced at the
hearing, and which is therefore not part of the Administrative
Record.

E. Requests for Introduction of Evidence Which is not Contained in the
Administrative Record:

1. This policy applies only to documentary evidence. Under no
circumstances will the Board accept new witness testimony
at a full hearing.

2. A party who wishes to introduce evidence before the Board
which is not contained in the Administrative Record must

submit a written request to that effect on or before the due
date for written arguments. Such a request must be served
on all parties and filed, by mail or facsimile, with:

Board Secretary
California Public Employees' Retirement System
Post Office Box 942701

Sacramento, CA 94229-2701

Facsimile: (916) 795-3659

3. All requests for introduction of evidence not included in the
Administrative Record must be accompanied by a complete
and legible copy of any documentary evidence to be offered.
In addition, the request must:

a) Show good cause why the evidence could not, with
reasonable diligence, have been discovered and
produced at the hearing;

b) Show the relevance of the evidence offered; and

c) Show that the evidence is othenA/ise admissible under
the evidentiary rules of the Administrative Procedure
Act.
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4. After reviewing the written request and oral argument, if any,
the Board may, in Its discretion, decide to admit the evidence
at the hearing.

IV. RESPONSIBILITIES

A. Except as othenwise specified within this document, CalPERS'
Chief Executive Officer Is responsible for implementing these
policies and procedures. The Chief Executive Officer may delegate
responsibilities to subordinate staff as may be necessary.

Attachment C 
Notice of Hearing 
Page 26 of 27



PROOF OF SERVICE

I am employed in the County of Sacramento, State of California. I am over the age
of 18 and not a party to the within action; my business address is: California Public
Employees' Retirement System, Lincoln Plaza North, 400 "Q" Street, Sacramento, CA
95811 (P.O. Box 942707, Sacramento. CA 94229-2707).

On October 24, 2013,1 served the foregoing document described as:

NOTICE OF HEARING: PROPOSED DECISION; STATEMENT OF
POLICY & PROCEDURES FOR FULL HEARINGS BEFORE THE
BOARD - In the Matter of the Application to Establish Reciprocity: FRED
GUIDO, Respondent, and CITY OF CUDAHY, Respondent, Case No.
9711

on interested parties in this action by placing the original XX a true copy thereof
enclosed in sealed envelopes addressed as follows:

John M. Jensen, Esq.
Law Offices of John Michael Jensen

11500 W. Olympic Blvd., Suite 550
Los Angeles, CA 90064

City of Cudahy
P.O. Box 1007

Cudahy, CA 90201

Joaquin Vazquez
Law Offices of Olivarez Madruga
1100 S. Flower Street, Suite 2200
Los Angeles, CA 90015

Jeff Rieger
Reed Smith LLP

101 Second Street, 18th Floor
San Francisco, CA 94105

[XX]

[ 1

BY MAIL ~ As follows: I am "readily familiar" with the firm's practice of
collection and processing correspondence for mailing. Under that practice it
would be deposited with the U.S. postal service on that same day with
postage thereon fully prepaid at Sacramento, California, in the ordinary
course of business. I am aware that on motion of the party served, service
is presumed invalid if postal cancellation date or postage meter date is more
than one day after the date of deposit for mailing an affidavit.

BY PERSONAL SERVICE --1 delivered such envelope by hand to the
offices of the addressee(s).

Executed on October 24, 2013, at Sacramento, California.

I declare under penalty of perjury under the laws of the State of California
that the above is true and correct.

Summer Hazlett

NAME ATURE

Attachment C 
Notice of Hearing 
Page 27 of 27




