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Law Offices of John Michael Jensenj
11500 West Olympic Blvd Suite 550, Los Angelss CA 90064-1524

johnjensen@johnnijensen.coin tel. 310.3112,1100

December 5,2013

To: The CalPERS Board of Administration:
Board President Feckner
Board Vice President Diehr
Board Members Bilbrey, Chapman, Chiang, Costigan, Jelincic, Jones. Lind, Lockyer,

Mathur and Slaton

Re: Full Board Hearing Re the Matter ofthe Application toEstablish Reciprocity:
FRED GUIDO and CITY OF CUDAHY, Respondents
CalPERS Case No. 9711, OAH Case No. 2012030387
Board Hearing: December 18,2013, at 9:00 am

President Feckner, Vice President Diehr, and Members of theBoard of Administration:

On October 16,2013, the CalPERS Board ofAdministration declined to adopt the
Proposed Decision prepared by Administrative Law Judge Eric Sawyer in the above-captioned
administrative proceeding, andvoted instead to conduct its own hearing onthe matter.

That hearing is scheduled for December 18,2013.1willbe appearing at the hearing on
behalf ofRespondent Fred Guido.

Pursuant to the October 24, 2013 letter to me from Wesley Kennedy of the CalPERS
Legal Office, together with the Notice of Hearing and otherattachments, I anioffering this
written argument in advance of the hearing. I willalso present oral argument at the hearing itself.

Attached please find RESPONDENT'S ARGUMENT which sets forth an outline of the
issues 1contend the Board must consider in deciding this matter.

I will present the arguments in more detail at the hearing itself, but offer this
RESPONDENT'S ARGUMENT so that the Board may consider Respondent Guido's position in
advance of the hearing.

Jensen
JMJ:gm
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RESPONDENT S ARGUMENT

1. Issues in This Heanng;

The core issues in this matter concern the doctrine ofequitable estoppel and its
application to CalPERS. Underlying this case is CalPERS' duties to provide accurate, reliable
information to its members that they canuse to plan theirlives.

CalPERS has adopted an affirmative duty togive information to its members that is
sufficiently reliable to enable those members to make good choices. CalPERS' constitutional and
statutory mandate is to put the interests ofMembers over any other duty. (Cal.Const., art. XVI.
§17; Government Code, §20151.) CalPERS "owes a fiduciary duty to provide timely and
accurate information to its Members. {City ofOakland v. Public Employees* Retirement System
(2002) 95 CalApp.4th 29,40.) CalPERS' own precedential decision holds that "[t]he duty to
inform and deal fairly with members also requires thattheinformation conveyed becomplete
and unambiguous." {Jn reApplication ofSmith (March 31,1999) PERS Prec. Dec. No. 99-01.)

Because members putgreat trust in CalPERS, they often make detailed requests about
theirpension rights and benefits over many years - issues that onlyCalPERS canprovide
reliable information about. Basedon the information provided by CalPERS, members make
important decisions overmany years involving theiremployment options, careers, family well-
being, investments, and eventud retirement.

It is unavoidable that an institution as large as CalPERS will occasionally make mistakes
in theadvice provided to its one and one-halfmillionmembers and their beneficiaries.
Respondent Fred Guido is not demandingperfection. The issue posed by this case is much
narrower and rare:

Shoulda memberbe entitled to rely on information that CalPERS leads themto believe is
corrcctfor years, after many requests, with the result that the memberretires basedspecifically
on that information? Can CalPERS after that retirement renege on its promises and force the
member to suffer the consequences, bear the loss or burden alone?

Inparticular, does CalPERS' repeated, long-standing andsystemicwrongfiil advice to
Guido and its assurances that he had established reciprocity between his CalPERS and LACERA
service rise to the level where CalPERS shouldbe estoppedfrom denyingreciprocityyearsafter
that advice and after Guido had retired from both CalPERS and LACERA, too late for him to
"rewind" his life and make different decisions?

Respondent submits that "this case presents one of those exceptionalconditions in which
estoppel against a governmental agency is justified andshould be applied." (City ofLong Beach
V. Mansell (1970) 3 Cal.3d 462,495.)CalPERS' legal counsel pointed out in theirclosing briefto
Administrative Law Judge Eric Sawyer tliat estoppel should only beapplied against tlie
government in "special," "unusual," "exceptional," "unique" or "extraordinary" circumstances.
Guido's claim is precisely that.

Respondent FredGuido's Argument Re CalPERS Board Hearing onDecember 18,2013
Page 1
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II. Standard On Review:

The Board has declined to adopt the AU's Proposed Decision and to instead conduct its
own hearing on the matter. Pursuant to Government Code sections 11517 and 20120 and the
"Statement ofPolicy and Procedures: Procedure for Full Hearings Before the Board" which has
been adopted by the Board based upon those two statutes, the Board will decide the matter based
upon the administrative record. Respondent Guido and CalPERS staffshall be permitted to make
arguments of law, as well as the application oflaw to the factual fmdings in the administrative
record, butno witoess testimony willbe permitted.

A. Standard for Findings of Fact;

Respondent has made no request that the Board permit the introduction ofadditional
evidence, andto his knowledge neither has CaJPERS staff. Therefore, the Board's decision must
bebased on the documentary and testimonial evidence received by the ALJ. "The statement of
the factual basis for the decision shall be basedexclusively on the evidenceof recordin the
proceeding and onmatters officially noticed inthe proceeding- The presiding officer's
experience, technical competence, and specialized knowledge may beused inevaluating
evidence." (GovernmentCode^ §11425.50(c),)

While the Board is authorized to consider the administrative record and make its own
findings of fact that dififer firom thosefindings made by the ALJ, it mustdo so without the
prejudicial abuseof its discretion or it subjects itselfto judicial oversight pursuant to writ of
administrative mandamus. {Code ofCivil Procedure, §1094»5.)

B. Standard for Legal Conclusions;

The Board is authorized to make its own de novo review of the law and its application to
the facts in the matter. However, Guido respectfullyrequests that the Board consider the very
careful presentationofpublic policy, the PERL statutes, constitutional case law, equitable
estoppel, and agency liability in the Proposed Decision.

If the Board has questions regarding the law and its interpretation set forth in the
Proposed Decision^ Guido encourages the Board to request an independent opinion from the
California Attorney General'sOfficc. He expectsthat it will supportALJ Sawyer's reasoning.

C. Standard for Facts and Determination of Witness Credibility!

Since the Board will decide the matter based upon the administrativerecord and no
witness testimony vvill be permitted, it follows that the Board shall afford great deferenceto the
ALJ's fmdings concemmg the credibility of witness testimony at the administrative hearing
presided over by the ALJ.

Evidence Code section 780sets forth the following concerning a determination ofthe
credibility or non-credibility of witness testimony by the finderoffact:

Respondent Fred Guido's Argument Re CalPERS Board Hearing on December 18,2013
Page 2
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Except as otherwise provided by statute, the court orjurymay consider in
determining the credibility of a witness anymatter that hasanytendency in reason
toprove ordisprove thetruthfulness ofhis testimony at the hearing, including but
not limited to any ofthe following:

(a) His demeanorwliile testifying and the mannerin whichhe testifies,
(b) The character ofhis testimony,
(c) Theextentof his capacity to perceive, to recollect, or to communicate
any matter about which he testifies.
(d) The extent ofhis opportunityto perceiveany matterabout whichhe
testifies.

(e) His character for honesty or veracity or their opposites.
(f) The existence or nonexistence of a bias, interest,or other motive.
(g) A statementpreviously madeby him that is consistent withhis testimony
at the hearing.
(h) A statement made by him that is inconsistent with any part ofhis
testimony at the hearing.
(i) The existence or nonexistence ofany fact testified to by him.
0) His attitude toward the action in which he testifies or toward the giving
oftestimony.
(k) His admission of untruthfiilness.
{Evidence Code, §780.)

All ofthe foregoing criteria require the trier of fact to consider and evaluate the "'live"
testimony as it is given. Inasmuchas the Boardhas declinedto hear any witness testimony and to
rely on the admiiustrative record. The Boardmust also defer to the findings of the ALJ on these
credibility issues.

Further, the Administrative Procedures Actmandates that "]i]fthe factual basis for the
decision includes a determination basedsubstantially onthe credibility of a witness, the
statement shall identifyany specificevidenceof the observed demeanor, manner, or attitudeof
the witness thatsupports thedetermination, and onjudicial review thecourt shall give great
weight to the determination to the extentthe determination identifies the observed demeanor,
manner, orattitude ofthe witness that supports it...{Governmeni Code, §11425,50(b).)

Therefore, if the Board rejects thecredibility findings of the ALJ or rejects facts
determined by the ALJ, The Board must articulate ^e specific evidence that forms the basis for
rejecting the credibility determinations or the facts determined by the ALJ. The law requires that
the Board articulate specific evidence detailing why the facts orthe credibility determination of
the ALJ were not supported by therecord. TheBoardmustset forth thosematters in therecord
that support the Board's contrary factual orcredibility findings,

ni. Elements ofEquitable Estoppel:

The law ofequitable estoppel islargely determined by court decisions, including those of
the CaliforniaSupreme Court.

Respondent Fred Guido's Argument Re CaiPERS Board Hearing on December 18,2013
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The requisite elements forequitable estoppel are the same whether applied against a
private party or the government: (1) theparty to be estopped was apprised of the facts, (2) the
party to beestopped intended by conduct to induce reliance bythe other party, oracted soas to
cause the otherpartyreasonably to believe reliance was intended, (3)the party asserting estoppel
was ignorant ofthe facts, and (4) the party asserting estoppel suffered injury in reliance on the
conduct. {Mcmsell, svpra^ at 489.)

Mansell qualifies that "an estoppel will not be applied against the government if to do so
would effectivelynullify 'a strong rule ofpolicy, adopted for the benefit of the public,
[Citation]" {Mansell supra, at 493),but explicitly statesthat "[t]hedoctrine of equitable estoppel
may be appliedagainst the government where justice and right require it [citations omitted]" and
summarizes that ^*[t]he tension between these twinprinciples makes up the doctrinal context in
M'hich concrete cases are decided" {Mansell supra^ at 493, emphasis added.)

In other words, courts must balance the appropriatenessof estoppel against the
government by weighinga "strongrule of policy, adoptedfor the benefit of the public" against
situations "where justiceand rightrequire" estoppel, Mansell clarifies that there are "exceptional
cases" where estoppel is verymuchappropriate.

IV. Facts of Claim

TheProposedDecision recounts in detail howCalPERS repeatedly andconsistently told
Guido over many years ofhisemployment that hehad established reciprocity. Guido had no
reason to believethat CalPERS'information was wrong. Guido reliedon CalPERS' information
in planning for and taking his retirement, leadinghim to rely on that information until it was too
late for him to doanything else. The Proposed Decision details thepervasive, continual nature of
CalPERS' advice and Guido's reliance, which aresummarized briefly as follows:

• In 2003, Guidobegan thinking of possible future retirement and contacted
CalPERS to find outhow to"marry" the service between the two retirement systems to
maximize hispension allowance. Heasked what steps he would need to take toestablish
reciprocity, including tlie possibility ofleaving LACERA employment and obtaining ajob
with a CalPERS agency. {Factual Findings^ Nos, 18-19.)

• The CalPERS representative said she thought he had already established
reciprocity, but would research it furtlier and send him definitive word inwriting,

• Soon after that Guido received a letter fi-om CalPERS which explicitly said that
CalPERS had reviewed his account, determined that reciprocity had been established
between his CalPERS and LACERA service, and said he had the right to retire based on his
highest earnings ineither system soJong ashe retired from both onthe same date. (Factual
Findings,^0.26)

• CalPERS provided Guido with aretirement estimate inOctober 2003 utilizing his
$10,000 LACERA highest compensation figure, confirming reciprocity infact. (Factual
Findings, No. 21.)

• During the same period, Guido consulted with Michael Henry, LA County's
Human Resources Director, about possible newjobs. Henry was prepared to help Guido fmd
aCounty job with CalPERS coverage ifnecessary to help him establish reciprocity. {Factual

Respondent Fred Guido's Argument Re CalPERS Board Hearing on December 18,2013
Page 4
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Findings^ No. 25.)
• Based on CalPERS' representation that Guidoakeady had reciprocity, Guido told

Henrythat he had establishedreciprocity. GuidodeclinedHenry's offer to find him a
CalPERS-covered position (that would have establishedreciprocity) and instead took another
LACBRA-covered job. {FactualFindings, No. 26.)

• In 2007, Guidorequested and received another tetirementestimate fromCalPERS
that again utilizedhis LACERA compensation figure. (Factual Findings,Nos. 27-28.)

• Ashe approached retirement, Guido asked CalPERS to provide himwithan
official retirement estimate. CalPERS responded by letter in October2008whichreiterated
that he had establishedreciprocityand provideda retirementestimateutilizing his LACERA
highestcompensation figure. {FactualFindings,No. 29.)

• Guido retired in reliance on CalPERS' long-standing representations. On April 7,
2009,Guido filedhis retirementapplication with the CalPERS regional ojBEice in Glendale,
indicating that he was retiringsimultaneously fromCalPERS and LACERA. A CalPERS
representative reviewed his application,consultedGuido's electronicfile in the CalPERS
database, and confirmed that reciprocity had been established. {FactualFindings,Nos. 31-
32,)He counted on receiving the pension allowance CalPERS promised him as part of those
representations.

• Afterfilingbothhis CalPERS andLACERA retirement applications but before
hisactual retirement date, Guido wasapproached by an elected official about possibly taking
an executive-level position with Temple City,a CalPERS-contracting agency. Guido,
however, declinedany interest in the position in largepart because he believedhe had
already established reciprocity. {Factual Findings. Nos. 34''35.)

• However, at leastweekspriorto Guide's retirement, CalPERS' staffknewor
should haveknownAat reciprocity was not established. Unbeknownst to Guido,
representatives of LACERA and CalPERS spoke byphone on May 18,2009,two weeks
before Guido's chosen retirement date, and definitively determined that he h^ not
established reciprocity between the two systems. Further, theCalPERS representative
conclusively determined before Guido's retirement thathehad been systematically
misinformed for years and made a note ofthis inGuido's file. Nevertheless, CalPERS again
did not tell Guido that he bad not established reciprocity (when hestill had time toact on it).
Unaware, Guido went forward with his retirement asplanned. {Factual Findings, No. 37.)

• Although CalPERS staffknew that Guido was scheduled to retire intwo (2)
weeks from both systems, irrevocably setting him on a course headed for shipwreck,
CalPERS staffdid absolutely nothing to inform or communicate to Guido for six (6) weeks.

• Weeks after Guido's retirement, CalPERS cavalierly informed him that he did not
in fa.ct have reciprocity. Weeks afterretirement, CalPERS stafftoldGuido thathe would
receive about $3,000 per month less than he had been told he would receive —money he
without question had relied on when planning his retirement. {Factual Findings, No, 41.)

V- CalPERS* Errors Concerning Reciprocitv Advice

Guido relied for years on CalPERS' specific advice to him about an important benefit.
Guidons detrimental reliance on CalPERS' assurance ofthe establishment ofreciprocity warrants
imposition ofestoppel. CalPERS* misrepresentations to Guido were ofaserious nature,
firequency and duration about important rights.

Respondent Fred Guido's Argument Re CalPERS Board Hearing on December 18,2013
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At the hearing, CalPERS' "person mostknowledgeable" ("PMK") aboutreciprocity
testified that reciprocity is an importantbenefit to Members and couldhave significant financial
impact She agreedthat it would be importantto correctly informMembersabout their
reciprocity status before they retired. (Factual Findings, No. 47.)

The PMK, however, freely admitted that CalPERS failed to conduct the investigation
necessary to establish whether Members askingabout reciprocity had established it, and that it
regularlymisinformedMembers over many years that they had established reciprocitywhen they
had not. {Factual Findings^No. 48.) The PMK testified that she established a new protocol after
becoming head ofthe Retirement Estimate Unit to make sure reciprocity was actually confirmed
before Members weretold it had beenestablished {Factual Findings^ No.48),but acknowledged
that staff failed to follow the new protocolandhad cofirmwet/misinforming Members.

Althou^ the PMK testified that she had access to the searchable CalPERS Customer
TouchPointdatabase which could have been utilizedto identifyMembers who had sought
information or advice about reciprocity, shesaidneither shenor anyone in her department had
done so. (Factual Findings, No. 51.) The ALJ also notedthat CalPERS could have issueda
notice in Members' annui statements asking them to contact CalPERS about reciprocity
determinations but did not {Legal Conclusions, No. 8C.)

In short,when CalPERS had the knowledge andopportunity to correctits errorsin a way
that Members couldeffectively change their retirement planning, CalPERS did nothing to correct
the false information that it had provided to Members that reciprocity wasestablished. Guide's
situation was no fluke, butthe logical outcome ofa policy and practice byCalPERS ofcallously
ignoring its fiduciaty duty to "provide timely and accurately information to itsMembers". {City
ofOakland, supra,) CalPERS hasStill notcorrected the false impression andinaccurate
information aboutreciprocity that staffprovided to many Members.

VI. Applicable Law Governing Estonncl

CalPERS' legal staffargued inthis case that estoppel can never apply to CalPERS, no
matter how long it hasmisinformed a Member orhowegregious that misrepres^tation has been,
so long as CalPERS can point tosome element ofthe statutory law in the PERL allegedly
justifying CalPERS' actions. Indeed, CalPERS' legal staffhas made the same argument in other
cases. Judge Sawyer systematically examined and rejected the legal basis ofeach ofCalPERS'
legal arguments, summarized briefly as foUovvs:

• Judge Sawyer identified the pivotal issue as whether estoppel is available against
government entities like CalPERS, referencing CalPERS* reliance on Medina v. Boardof
Retirement (2003) 112 Cal,App.4''' 864 and City ofPleasanton v. BoardofAdministration
(2012) 211 Cal.App.4"' 522 for the proposition that "estoppel is barred where the government
agency to be estopped does not possess the authority to do what itappeared to be doing."
{Medina, supra, at 870.) As Judge Sawyer pointed out, both cases are vastly different.^

• ^The Medina opinion is not authority to deny estoppel in this case. The Medina
court denied estoppel after finding that the Los Angeles County Employees' Retirement

Respondent Fred Guido's Argument Re CalPERS Board Hearing on December 18,2013
Page 6

Attachment B 
Page 7 of 11



12/05/2013 14:53 3103121109 L PAGE 09/10

Association board lacked authority to classiiy plaintijBFs as safety officers when tliey
performed no safetyduties, As tlieProposedDecision points out, however, Section 20125 of
the PERLgrants the CalPERS Boardauthority to "judge ... conditions underwhich persons
maybe admitted to and continueto receive benefitsunder this system." Fortyyearsago the
appellate courtin Grumpier v. Board ofAdministration (1973) 32 Cal.App.3d 567imposed
estoppelagainst CalPERS, citing to that precise code section.

• The City ofPleasanton opinion is not authority to deny estoppel in this case. In
CityofPleasanton^ plaintiffwas denied credit for standbypay becausehe could cite no
statutory authority to include it in pensionable compensation. As the ProposedDecision
notes, by contrast, Section 20039 permitted Guido to increase his final compensation in
CalPERS simply by finding a CalPERS-contracting job - something he testified he was
prepared to do but for CalPERS' assurance thathehadreciprocity.

• The Supreme Courtdecision in ManseU authorizes estoppel in this case. Judge
Sawyer pointed out that the Supreme Court inManseU, supra, ruled that evenwithout
statutory authority, "estoppelis available against a government entity, whetheror not the
requested relief is within liie legal authority ofthe government agency in question, 'when the
elements requisite to suchan estoppel agamst a private partyarepresent and ... the injustice
which would result from a failure to uphold anestoppel is ofsufficient dimension tojustify
any effect upon public interest orpolicy which would result from the raising ofanestoppel.'"
{Legal Conclusions, No. 8A, quotingManseU.)

• Judge Sawyer recounted (i) therepeated representations to Guido thathe had
reciprocity, (ii) CalPERS staJBPs actual knowledge that misrepresentations onreciprocity were
notaccurate, (ii) CalPERS siafPs failure to do anything to identify the misinformed
Members; (iii) CalPERS staffs failure tocorrect thefalse information, (iv) CalPERS staffs
explicit knowledgeprior to Guido's retirement that Guido had not in fact established
reciprocity but (v) CalPERS staffs failure toinform him until a month after he retired (and
after itwas too late for Guido toeffectively correct his career choices). (Legal Conclusions,
No. 8C.) Judge Sawyer found that all this "is such that fraud would result ifan estoppel were
not raised." (Ibid)

• The Proposed Decision notes that estoppel would be available toa much smaller
number ofCalPERS Members than claimed {Legal Conclusions, No. 8D) and dismisses the
wgument that granting estoppel to Guido would beagainst public interest because CalPERS
is fijnded by public tax payers, noting that the same would apply to any government entity
{Legal Conclusions, No. 8E).

Finally, the ProposedDecision rejects CalPERS' claim that the equities tip against Guido
because he is seeking an alleged "windfall", noting (a) that the Legislature explicitly allowed the
benefits Guido seeks under Section 20039, benefits he would have every right to claim under
reciprocity had CalPERS simply given him accurate information and afforded him the
opportunity to take aCalPERS-covered job, and (b) CalPERS' actions were such that "[i]fthis
case supports apublic policy or interest, itis that when the government systematically
misinforms its constituents about something material to their lives, subsequently learns ofthat
but then fails to take any action to mitigate the situation, itis in the public interest to allow those
potentidly harmed to seek equitable avenues ofredress, including estoppel." {Legal Conclusions,

Respondent Fred Guide's Argument Re CalPERS Board Hearing on December 18,20) 3
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VII. Guide Satisfies AM Elements ofEstoppel;

Factually and legally, Guido satisfies all four elements of estoppel: (1) CalPBRS knew or
should have known there was a discrepancy between thereciprocity requirement andthe
information that it provided Guido that reciprocity wasestablished; (2) CalPERS either intended
thisrepresentation (its failure to identify thisdiscrepancy) berelied upon, or Guido hadtheright
to believe it was SO intended; (3) Guidowas ignorantof the discrepancy; and (4) Guidorelied
upon the conduct of CalPERS in making his retirement plansto Guide's injury. (See Driscoll v.
CityofLos Angeles (1967) 67 Cal.2d 297,305,)

Again, the Board must give great deference to the AO's findings concerning the
credibilityofthe testimony of Guido and other witnesseswhich led to the Factual Findings set
tbrdi in theProposed Decision. If the Board findsotherwise, it must set forththe evidence in the
administrative record which supports a contrary finding. (GovernmentCode, §11425.50(b).)
There is no evidence that supports a contrary finding.

VIIL Conclusion

In a fair and unbiased inteipretation of existing law, ALJ Sawyer carefully examined each
of CalPERS' arguments, foundthemunpersuasive, andrejected them. In detail. Judge Sawyer's
ProposedDecision meticulously considers the nature and application of equitable estoppel, the
elements of estoppel, and conclusively finds that estoppel isavailable against CalPERS, (Legal
Conclusions, Nos. 7-8.) As part ofhis ruling.Judge Sawyerfinds that the numberofcases where
estoppel would apply is likely quite small, but that they do exist and similar interpretations ofthe
law would apply,

As far as whether equitable estoppel canbe applied, the Board should consider the
following logic: does CalPERS have theauthority to grant reciprocity atall? The answer is
clearly yes. Did CalPERS inform Guido and others that they had established reciprocity? The
answer is yes. Did Guido rely on it? The factual finding is yes. If Guido had known thathehad
not established reciprocity, would he have taken a CalPERS job and established reciprocity? The
factual finding is yes. Ifthat course had been taken, there would be no issue before you on
appeal. Guido would have reciprocity. But because CalPERS misinformed Guido while at the
same time CalPERS has the authority to establish reciprocity at that time, then itisappropriate to
grant Guido thebenefit of reciprocity under equitable estoppel.

Although popularly stated in movies and elsewhere, the saying "With great authority
comes great responsibility" applies directly to the Board here. Rather than limiting CalPERS
authority, the attached Proposed Decision wisely and legally implements CalPERS' authority.

Finding inGuido's favor would also give the Board the opportunity toensure that
CalPERS' employees take greater care to advise membership correctly. Although limited and
rare, estoppel can apply against CalPERS when itconducts itself^ it did inGuido's case.

ensen
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