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INTRODUCTION B T T
On September 12 2013 CaIPERS sent the underslgned a letter along wrth the.,:
Progosed Decrslon of Karen J: Brandt, Administrative Law.Judge;. -which.was rendered.on -
September 8, 2013.. - The -letter ptovided" Respondent James Roberson .and“the R
underslgned gounsel; upthroughand iicluding October4, 2013t6.submitwritten: argument,- L
of no more than six pages Respondent submftted his tlmely wntten argu)‘neht C

"~ CalPERS submitted ts STAFF'S ARGUMENT:on, of aboitt, Octobier 16,2043, The;.
matter was’ calendared as Agenda Item 8¢ on the October 16»2013 meeting of the Board'-, '
ofAdmmrstration TR . R L

Thereaﬂer on October 21 2013the Boardof Adm;nlstratron adopted as: |ts an the . - .
Proposed Decision, dated~8eptember (:‘:i 2013 issued by Karen\J Brandt Admmlstrative. e
Lanudge : - B - e Jo T
O Pursuant to frhe October 21 2013 lettenfrom Glna &Raﬁo. Respondent now has.' o
, up through.ant: includmg November 20, 2013 to.submit this: Pétition:for Recongideration .+~~~
L via feosumlle Smce tms Petrtlon is being submrtted prlorto November 20 2013, |t |strmely L

Respondent specrf‘ cally reserves hts rrght to f le a Wrrt of Admrmstratlve Mandamus : L

.....

coN e

T (810) 48631071 * Fagceimie, (010) 4831371 + &l dSglAwyer@sboglopalnet

P "



11/18/2613 10:35 9164831371 DANIEL S GLASS ATTY PAGE ©3/85

R R AL AL Bt [N EERA AL M- F R TR Coe L.
Yy e Y RN LA TR A 0y . -~ PRI H @ T, .. . % LIPS .3 Lo,
. e LTt e MR S e T R . SN I . ce €.

Glna M Ratto .
lntenm General COunsei
GqIPERS Legal Ofﬂi:e

Pae 2
November 18 2013

p 1) ALJ Brandt fauled fo foilow thelaw and failed to consider all avidenoe before her e
. when rendering her Proposed Decision, Spgclﬂeally. shérhad before het ciear ex(ldenoe_ R
. that'the:Saclal Secunty Administration found.Mr. _Robérson was. ungble’ foengddeinany * ..
gainfui -employmént as of March, 2007." Mr. Roberson remains eligible for, and contihues | -
to recelve; Social' Security Disability benefits. The Propesed Decision fails to address this', e
- .fact. This- Social Security Administration Award is substantial evidence of disabilrly which S
was not: given any credit orweight by ALJBrandt. - '

o - 2) ALY Brandt fanled fo, follow the law and falled to oonsrder all evrdenoe befone her S
when rendering | her Proposed | Decision. Specmcaliy. shie had before.her acertiﬂed copy .. . . -
- .ofan Award by the Worker's: Companeation Appeals Board. The Board determined; inter . .
alia that as.a direct result of the. December 6,. 2008, ingident (which is the subject of . ST
reapondent's nequestforadlsabiﬂty retirement) ceqppndenthad sustained per’manent R
disability of 60% .. . ) TR

>
v e .

These two ﬂndfngs which ware reached after the respective agencies reviewed.-,
extenaiva medicalevi;ic—:anq‘..!r,l mustbe fuliy cgnsldered in détermininiy iuhetheer Roberson = . ...
. I8 entitied to_his: disability‘retirément,:By merely nofing the existénce of these reertsin - *
paragraph 28 of her decision; ALY Brandt did not. give-preper: creditﬁr mreigh‘t fa:these . : AR
‘ determinationis. - She.pravided no @nalysis as to:whyher findings’ were entiraly: ‘o’pposiie to
the Social Secuniy Admiulstration and the Workers Compensahan Appeals Board B :

: R Both of these wall. reasoned determinatlons rndicate ‘et objective parsons; L
L reviewing Mr Robarsons medicai isuesbelieve h1m to be disabled R

LB ALJ Brapdfs ﬁndln that CalPERS retained expert Robert Hennchsen M D L -
was mare credible | than Carl Shin, M.D;, who has, beerer Roberson s treatmg physlcian;- T
for the past five years, is not supported by the evidence L

4) ALJ Brandt‘s willingnsss to lgnore ‘the initlal mediwi opinion of Ben}amin XN
Kaufman, M.D.; which clearly. found that Mr. RoBierson was “substartially Incapacitated”", . ;-
- fiom his occupatien, and only give credit to: Dr, Kaufman's later. opinions, which were - - *
' rendered-afier be]ng ooached” byCaiPERS i obfective evidenoe ofJudge Brandt‘s’ta.ck..y .
-of. objectivlty S N G

.*_:
.
’
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5) The Proposed Decislon siates that “dtsabllity" must be. based upon "oompetent A
med;eal opipion.” Although s stichis theterminology fouiid In Govemment Code sec. 20026,
"_Itis obvious that ALJ Brandt interpreted the term to mean that disabifity can.only be found

" ifitis supported by: m&eﬂuﬂgm Judga Brandt stated ln paragraph“]b' of '-.'
her-Proposéd Decision ' "

T ,.When all of Dr Shln s rnedlcal records regardlng respondent

o .areconsldered other than respordant pctive complaint: [ I
. .gf_gam.there Is little additional support for elther pr:. Shlns N _
.- . . oplnion that respondent is substantlally mcapaoltated or the PR
S 'workrestrioﬁons Dr. Shln lmposed [gmpjmggd] Ty T

‘e

T ~.~ Nowhere ln the- law is there,a provlsion whtch requires- that the only admlssible
DAL evidenoe ‘of dtsabil‘ty Is obleetlve vidence of in]ury Sub]et;tive oomplafnm miust-be . -
U consic}ered Iry reality, subjective oomplaln& of painand/or injury is the reason all por’sons . g j_ \
S seek med!oel cﬂre whlcn is not based on lmmedlate emprgent need.\ LA E o
. SN g
: Govemment Code seo 20026 does not requlre "objeobve rnedieak evtdence to ~.: "
prove disability. Itmerely requires “‘competent medical opinion.” DF. Shik, who hastreated .. v.'
M, Roborson for.more than five years, offered “coippetent: | ‘medical opinion’that.Mr.. ~ -« '~
-.-Robgrsén could not \'etum 1o his oocupatfon as:a’Custodian. He ould notméet Me,lifting o
requiremems He.could rot:mget a numbér of the-job:requiremenits.. . Dr. Shin' smedlgal W
opinlons wére oompetent" ahd were clearly supponod by the evldence, ‘ o

T, pnly accept. objective evidenoe oﬂnjury” and to, either partially or. oomp!ete'ly. i
R ,lgnore subjeotble oomplalnts of pain Iq a failurq to follow the |aw, ' T G
8).. Although Judge BrandfsProposed Dec!ston oontamsasecﬁoniitledLEGAL
QONCLUSIONS this sectionfailg to address any of the legal auithority relafing to the legat
' ."'mandatg that If Respondent.is"found to. be.“not sybstantially. lnoapaoltgted" !rom hls .
occupation. he-must be, teinstéted to Statg Sevics. - o e AR
Lo “In Keck supm, the Admlmstrative Law Judge detprmined that Ms Keck was: not
S substanﬁalty ‘incapacitated from her: oocppatlon Howeyer, upon‘such a_finding; the ALJ.
* .. -was required to arder the enjployes: “rinstated:” In Raygoza v.. County.of Los. Angeles
v (‘i 983) 17.Cal.App: 41240, the court-determined that if the-empioyee js found to not ha
SRS subdtantlally lnoapaclt'ated“ frorn his oecupatton, he must be reinstateﬂ
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P d that Mr: Roberson Js not "substantially e

'thé, Proposed Declsmn 't}n
must be‘ remétated to his OUstodian ppsiﬁpn..

11ﬁ34"§u3 ﬁunﬂ be

i ns sgt, for:th ﬁereln. respondent rqs})ectfuliy reques !
; reeenslder msdeclslon:to dop‘t theProposed Pecision: it shioutd.entef a‘new and dfffem
" Decision:which finds that MF.-Robereon is suhstau_-i_tiglly lnc@paeitmed from hfs 0ustodian
posiﬁan amd' award him'-hig di sablllty.;etlremen PR DR
In .the.-al&ematwe‘ sﬁc;tﬁd the: Board agree that Mi. Roberson is not Sme§i¥
a bk s'n Y.

LRI

lncapacitated from his, Gustatiiah posiiion; nursuant to Raygeza, supra, ﬂ]e

orqerj'i : relngated ;q hls -Guafodian positlo i _
fe ri'éél..back tp' 4 néw and d!ff

thismatter should be re
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Daniel S. Glass

Attorney at Law
641 Fuiton Ave. Suite 200
Sacramento, CA 95825
(916) 483-1971
Fax: (916) 483-1371

e-mail: dsglawyer@shcalobal.net
FAX COVER SHEET

FAX NUMBER TRANSMITTED TO: (916) 795-3972

To: Cheree Swedensky, Assistant to the Board
Of. California Public Employees' Retirement System
From: Daniel S. Glass, Esq.

Client/Matter: Roberson v. CalPERS (Department of General Services)
Date; November 18, 2013
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Petition for Reconsideration

Original will foliow via U.S. Mail.

The information contained in this facsimile message is information protected by attornsy-client and/or the attorngy/work
product privilege. It iy intended only for the uss of the individual named above and the privileges are not waived by virtue of
this having been sent by facsimile. Jf the person actually receiving this facsimile or any other reader of the facsimile is not the
named recipient or the employse or agent responsible 1o deliver it to the named recipient, any use, dissemination, distribution,
or copying of tha communication is strictly prohibited. Jfyou have recetved this communlcation i error, please immediately
notify us by telephons and return the original message to us at the abova address via U.S. Postal Service.

¢ NOT COUNTING COVER SHEET. IF YOU DO NOT RECEIVE ALL PAGES, PLBASE TELEPHONE US
IMMEDIATELY AT (916) 447-5697.



