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ATTACHMENT A
1 BOARD OF ADMINISTRATION
2 CALIFORNIA PUBLIC EMPLOYEES’ RETIREMENT SYSTEM
3
4| In the Matter of the Cancellation of the ) Case No.: 2012-0695
Application for Industrial Disability ) OAH No.: 2012101074
5 || Retirement of: )
)
6l JOHN M. FOGERTY, )
) PETITION FOR
Respondent, ) RECONSIDERATION
) .
8 .
v ; Received
9 EEgARTMENT OF CALIFORNIA )
IGHWAY PATROL, 4
10 | : ocT -7 203
1 Respondent. )
) CalPERS Board Unit
12
13 Respondent John M. Fogerty, through his attorneys, the Law Offices of O’Mara &

14 || Hampton, petitions for reconsideration of the Board Decision dated and mailed on
15 || September 23, 2013.

16 The ALJT’s decision, which the Board adopted as its own, turns on Fogerty’s
174 knowledge and information of the six month time limit in which to have re-filed his
18 || Application for Disability Retirement. The testimony at hearing demonstrates Respondent
19 1{ did not know there was a six month time limit. Clearly had he known of such time limits,
20 { he would have contacted his attorney and proceeded promptly.

21 As Respondent set forth in his written argument to the Board, the ALJ"s proposed
22 || decision, which the Board adopted, rests on the ALI’s assumption that Respondent knew
23 || the contents, including the time limitations of Gov. Code §20160. As Respondent argued,
24 thefe is nothing to support this standard.

25 CalPERS owed a fiduciary duty to Respondent, one of its members, to provide
26 || accurate and complete information concerning the retirement application process including
27| critical time limits. CalPERS failed to do so.
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The testimony at hearing demonstrates the acknowledged failures in the CalPERS
| system concerning notification and documentation. The testimony at bearing also
demonstrates Fogerty’s lack of knowledge of key information- the time limit for refiling
| his Disability Retirement Application.

Respondent petitions for reconsideration on the basis that the ALJ’s proposed
decision based on the ALJ’s assumptions of Respondent’s knowledge has no basis in fact
j or law. The ALJ’s proposed decision cites no authority for the standard imposed that based
| on his career and rank of chief, “Respondent is assumed to have known the contents,

including the time limitations of Gov. Code §20160.”

Respectfully submitted,
LAW OFFICES OF O’MARA & HAMPTON

14| Dated:__qu:_ZML signed: < ﬁ‘
; SCOTT A. 'MARA, ESQ

ATTORNEY FOR R.ESPONDENT FOGERTY
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PROOF OF SERVICE
(C.C.P. §§1013a & 2015.5)

1 declare as follows:

That I am, and was at the time of the service of the papers herein referred to,
over the age of eighteen years, and not a party to the within action; and I am employed
in the County of San Diego, California, within which County the subject service
occurred. My business address is 2370 Fifth Avenue, San Diego, California 92101.

1 served the within:

* PETITION FOR RECONSIDERATION

RE: JOHN M. FOGERTY, Respondent, v. DEPT OF CALIFORNIA
HIGHWAY PATROL, Respondent. '

Case No.:  2012-0695
OAH No.: 2012101074

by placing a copy via fax only to:
Cheree Swedensky, Asst. to the Board
CalPERS Executive Office
(Via facsimile only to 916-795-3972)
Gina M. Ratto, Interim General Counsel

CalPERS Executive Office
(Via facsimile only to 916-795-3659)

The above copies were faxed on _{ &J: a:’ uﬂ:s at San Diego,
California.

I declare under penalty of perjury under the laws of the State of California
the foregoing is true and correct. Executed on _Déi’ ’1 i'zt')ls at San

Diego, California.

MattheW Smelser
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