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Attachment C

VIA FACSIMILE AND U.S. MAIL
Fax No.: (916) 795-3972

CalPERS Board ofAdministration
c/o Cheree Swedensky, Assistant to the Board
CalPERS Executive Office
P.O. Box 942701
Sacramento, California 94229-2701

Re: Respondent City's Argument: In the Matter of the Applicability of Government
Code Section 20638 to Member Fred Guide: FRED GUIDO, Respondent, and CITY
OF CUDAHY, Respondent, Case No. 9711

Dear CalPERS Board ofAdministration:

I serve as counsel for Respondent Cit>^ of Cudahy (the ''City") in the above-referenced matter
(the "Matter"). This correspondence constitutes the City's responsive argument to the August 6, 2013
proposed decision (the "Proposed Decision") of Eric Sawyer, Administrative Law Judge of theOffice of
the Administrative Hearings in this Matter. Judge Sawyer erroneously concludes that Respondent Fred
Guido ("Guido") is entitled to reciprocity pursuant to Government Code section 20638 thereby enabling
him to have his compensation from his service as a member of Los Angeles County Employees'
Retirement Association (LACERA) figure into the calculation of his retirement benefits underCalPERS.
The City requests that the Board reject the Proposed Decision because: 1) Government Codes sections
20638 and 20355 preclude reciprocity; 2) Guido has failed to meethis burden of satisfying the elements
of estoppel; 3) estoppel is not available as a matter of law; and 4) Guido's other theories do not save his
estoppel claim.

Government Code sections 20638 and 20355 allow a CalPERS member to use his highest salary
while working under a LACERA-participating employer to calculate his CalPERS' pension retirement
allowance, if he: 1) leaves employment under one system; 2) establishes employment under the other
system within six (6) months; and 3) retires concurrently from the two systems. Guido did not satisfy
the first two requirements of Government Codesections20638. Guido terminated his employment with
the City in April of 1982. In order to be eligible for reciprocity and thereby have his earnings while
working under Los Angeles County (a LACERA-participating employer) considered for the purpose of
determining his retirement benefits under CalPERS, he must have entered into employment within a
LACERA-participating employer no later than September 1982. Since he did notenterintoemployment
with Los Angeles County until December 1996, over fourteen (14) years later, the statutoryprovisions
preclude Guido from reciprocity.

In this proceeding, Guido had the burden of proving the elements of estoppel as follows: 1)
CalPERS was apprised of the facts; 2) CalPERS intended that its conduct would be acted on, or must
have so acted that Guido had a right to believe it was so intended; 3) Guido was ignorant of the true state
of facts; and 4) Guido reasonably relied on CalPERS conduct to his injury.
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Guide failed to satisfy the third and fourth elementsofhis claim becausehe did not prove that he
did not know that he did not qualify for reciprocity and did not prove that he reasonably relied on
CalPERS' error to his detriment. All of the information provided to Guido over the course of his
employment with the City, as well as with Los Angeles County, clearly states thathis employment with
thesecond system must begin within six (6) months of leaving thefirst system inorder for reciprocity to
apply. The CalPERS' documents also advised Mr. Guido to read all of the information regarding
retirement and reciprocity beforemaking such an important decision. Accordingly, Mr. Guido is unable
to demonstrate that he was ignorant of the true facts. In addition, in order to prove that he reasonably
relied on CalPERS' inaccurate representations to his detriment, Guido wasobligated to prove thatwould
have been hired into a CalPERS job. He only provided evidence of his pursuit of employment
opportunities, but didnot prove that he would have been hired into a CalPERS eligible job. Therefore,
the fourth element of estoppel was not met.

Estoppel is also precluded in this case as a matter of law. It is not available to oppose the
statutes or provisions that determine thepowers of the government agency to be estopped. InMedina v.
Boar ofRetirement (2003) 112 Cal.App.4^ 864, 870, the court held that "equitable estoppel is barred
where thegovernment agency to beestopped does not possess the authority to do what it appeared tobe
doing." Inthis case, CalPERS employees donot have the authority tocalculate pensions greater that the
proper amounts detennined by state law. Thus, even if Guido relied on thestatements of CalPERS staff,
estoppel is not available as a matter of law.

Finally, Guido's additional theories for defense to not remedy the defects inhis estoppel claim.
Rather, these tiieories either do not apply to the case or simply reiterate the defective estoppel claim.
The statute of limitations and laches theories are inapplicable since CalPERS did not assert a claim
against Guido. Guido's breach offiduciary duties claim asserts benefits which restate his estoppel claim
which is barred as a matter of law. With regard to both estoppel and breach of fiduciary duties claims,
only those benefits allowed by law are eligible to members. Mclntyre v. Santa Barbara County
Employees' Ret. Sys, (2001) 91 Cal,App.4'̂ 730, 734. Consequentiy, Guido is only entitied to benefits
that do not incorporate reciprocity fi-om Guido's tenure under LACERA.

For the foregoing reasons, the City respectfully requests that the Board reject the Proposed
Decision in accordance with Government Code section 11517.

Very truly yours,

Isabel Birrueta
Attorney for Respondent, City ofCudahy

cc: AlbertSantos, Acting City Manager (Via -EmailOnly)
Steven Dobrenen, Finance Director ^ia -Email Only)
Rick R. Olivarez, City Attorney (Via-Email Only)
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Attachment C

Law Offices ofJohn Michael Jensen
11500 West Olympic Blvd Suite 550, Los Angeles CA 90064-1524

johnjensen@johnTTJiensen.cora tel. 310.312.1100

October 4,2013

Cheree Swedensky, Assistant to the Board
CalPERS Executive Office
P.O. Box 942701
Sacramento, CA 94229-2701

fojhe Matter oftheApnlicatipn to Establish Recmrocitv!
Fred Guido, Respondent and City of RiSspnndent
CalPERS Case No. 9711, OAH Case No, 2012030387

Dear Ms. Swedensky:

I Aug^16,2013 letter from Roland Hyatt ofthe CalPERS Legal Office tome, Iam enclosing Respondent Fred Guldo's Argument in support ofthe Boatd of
Aommistration's adoption ofthe ProposedDecision in the above matter.

Iam also asking the Board to designate tlie ProposedDecision as precedential.

deadline for this submission isOctober 4,2013. This
Respondent sArgument is tmiely submitted.

questions, please do not hesitate to contact me at your earliest
convciiicficc•

Siwely,

John Michael Jensen

JMJ:gm
Enclosure
cc: Fred Guido, OAH
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Law Offices ofJohn Michael Jensen
11500WestOlympic Blvd Suite SSO, Los Angeles CA 90064-1524

iohnjensen@johnrajensen.com tel.310.312.1100

October 4,2013
Respondent Fred Guido's Argument for Adoption ofProposed Decisinn

To CalPERS Board President Feckner, Board Vice President Diehr, Board Member
Bilbrey, Board Member Chapman, Board Member Chiang, Board Member Costigan, Board
Member Jelincic, Board Member Jones, Board Member Lind, Board Member Lockyer, Board
Member Mathur, and Board Member Slaton:

Fred Guido respectfully submits this Respond&nt's Argument. As this Board undertakes a
great responsibility, it is worthwhile to carefully read pages 10 through 14 ofthe meticulously
reasoned Proposed Decision by Administrative Law Judge Eric Sawyer.

Candidly, ALJ Sawyer's ProposedDecision carefully presents both sides ofpublic
policy, the PERL statutes, constitutional case law, equitable estoppel, and agency liability.

Ifyou have questions regarding the law in the ProposedDecision, Tencourage you to
request an independent opinion from the California Attorney General's Office. Iexpect tliat it
will support ALJ Sawyer's reasoning.

In other words, ALJ Sawyer's ProposedDecision islegally correct. In the end this is a
question of law. CalPERS must follow the law.

There are no far reaching effects to CalPERS to adopting the Proposed Decision.
Equitable Estoppel applies in the exceptional case where government misleads someone to act in
asignificantly detrimental way that causes the loss ofan important right that the person could
h^e otherwise gotten. For tlie individual, the person would not have acted in the way that hurt
them unless the person relied on the government's misrepresentation.

In other words, equitable estoppel is rare, but it applies to CalPERS. Equitable estoppel
does not m^e CalPERS liable for every single casual mistake. But this Proposed Decision is the
rare case where equitable estoppel applies.

A,, u ® CalPERS' duties to provide accurate reliable infonnation toMembers that Members can use to plan their lives. As aretirement system, CalPERS
radoubt^y wants to be able to give infonnation to its Members that is sufficiently reliable that

®eood choices. Often Members make detailed requests over many yeais toalPERS about certwn issues teat only CalPERS can provide reliable information about. Based
on the irformtion that CalPERS jwovides, the Members make important decisions over man
years, planning their work, family, investments, careers, and lives based on that information

So should aMember be entitled to rely on information that CalPERS leads them to
believe's correct for years, after many requests, with the result that the Member retires based
spKifically on that informatoon? Can CalPERS after retirement renege on its nromises and then
make the Member suffer the consequences, bear the loss or burden alone?

Respondent's Argument Urging Adoption ofthe ProposedDecision and ite Designation as Precedcmiar
Page 1
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In the Proposed Decision, AU Eric Sawyer carefully examined cach ofCalPERS' legal
arguments that would cause the Member to suffer alone the loss arising from being misinformed
about these important rights. The ProponedDecision examined CalPERS' arguments against the
availability ofestoppel and rejected them one by one. As discussed briefly below and in
extraordinary detail inthe ProposedDecision, Judge Sawyer has found:

(i) The PERL contains statutory authority that would have provided Guido the •
benefits sought ifCalPERS had correcdy and timely informed him. CalPERS staffs stark
legal argument voiding this Board's power and authority to grant estoppel is unfounded;

(ii) Even more broadly, current California law recognized by the Supreme Court in
City ofLong Beach u Mansell (1970) 3Cal.3d 462 is that estoppel ij. available agamst a
government entity^ whether or not the requested relief is within the statutory authority ofthe
governing body, when the injustice that the denial ofestoppel would create trumps any effect
on public interest that upholding estoppel would create;

(iii) Guido has satisfied all ofthe necessary conditions to raise estoppel; and

(iv) The granting ofestoppel will not open the flood gates to estoppel claims
whoever aMember is dissatisfied with CalPERS' advice. Instead, the law creates anarrow,
but justifiable, window to provide higher benefits under meritorious estoppel claims that
truly rise to the level warranting estoppel.

I- Background

CalPERS' constitutional and statutory mandate isto put the interests ofMembers over
any other duty. (Cal.Const, art. XVI, §17; Government Code, §20151.) CalPERS "owes a
fiduciaiy duty to provide timely and accuraie information to its Members, {City ofOaklandv
Public Employees'Retirement System (2002) 95 Cal.App.4th 29,40.) CalPERS' own
precedential decision holds that "[t]he duty to inform and deal fairly with members also requires
that the information conveyed be complete and unambiguous." (In re Application ofSmith
(March 31, 1999) PERS Prec. Dec. No. 99-01.) •

n. Facts of Claim

I. 1- consistently told Guido over many years ofhis employment,that he had established reciprocity, Guido had no reason to believe that CalPERS' information
was wrong. He relied on CalPERS' inaccurate mformation in planning for and taking his
retirement,

II... re^at^Iy told Gindo that he had established reciprocity, leading him to rely onthat until It was too late for him to do anything else. The ProposedDecision details the
pervasive, continual nature ofCalPERS' wrong advice and Gaido's reliance, which are
summanzed bnefly as follows:

ror-Dc, l«gan thinking ofpossible future retirement and contactedCalPEI^ to find out how to marry" the service between the two retirement systems to
maximiM h« p^sion dlowance. He asked what steps he would need to take to establish

the possibility of leaving LACBRA employment and obtaining ajob
with aCalPERS agency, {Factual Findings, Nos. 18-19.)

Respondent's Argument Urging Adoption ofthe ProposedDecision and its Designation ag
Page 2
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• The CalPERS representative said she tliought he had alreaciy established
reciprocity, but would research it further and send him a letter. Soon after that Guido
receded a letter from CalPERS which explicitly said that CalPERS had reviewed his
account, determined that reciprocity had been established between his CalPERS and
LACERA service, and said he had the right to retire based on his highest earnings in either
system so long as he retired from both on the same date, (factual Findings, No. 26.)

• CalPERS provided Guido with aretirement estimate in October 2003 utilizing his
$10,000 LACERA highest compensation figure. (Factual Findings^ No. 21.)

• During tlie same period, Guido consulted with Michael Henry, LA County's
Human Resources Director, about possible new jobs. Henry was prepared to help Guido find
ajob with CalPERS coverage ifnecessary to help him establish reciprocity. (Factual
Findings, No. 25.)

• Based on CalPERS' representation that he already had reciprocity, Guido declined
Henry's offer to find him aCalPERS-covered position and instead took another LACERA-
coveted job. (Factual Findings^No. 26.)

• In 2007, Guido requested and received another retirement estimate jfrom CalPERS
that again utilized his LACERA compensation figure. (Factual Findings, Nos. 27-28.)

• As he approached retirement, Guido asked CalPERS to provide him with an
official retirement estimate. CalPERS responded by letter in October 2008 which reiterated
that he had established reciprocity and provided aretirement estimate utilizing his LACERA
highest compensation figure. (Factual .Findings, No. 29.)

retired in reliance on CalPERS' long-standing representations. On April 7
2009, Guido filed his retirement application with the CalPERS regional office in Glendale
mdicating that he was retiring simultaneously from CalPERS and LACERA. ACalPERS '
representative reviewed his application, consulted his electronic file mthe CalPERS
database, and confirmed that reciprocity had been established. Nos 31-32.) He counted on receiving the pension allowance CalPERS promised him as part of those
representations.

• After filing both his CalPERS and LACERA retirement applications but before
his Mtual retirement date, Guido was approached about possibly talcing an executive-level
position with Temple City, aCalPERS-contracting agency. Ouido, however, declined the

^ established reciprocity. (Factual

u *iju least weeks prior to Guide's retirement. CalPERS' staffWnwv ni.Should have known that reciprocity was not established. Unbeknownst to Guido
r^resenta^es ofLACERA and CalPERS spoke by phone on May 18,2009, tvJo weeks
before Guido schosM retuement date, and defmitively determined that he had not
estabhshed reciprocity between the two systems. Further, the CalPERS representative
conclusively detemuned hrfore Guide's retirement that he had been systematically

Kespondenfs Argument Urging Adoption ofIhe ProposedDecision and its Designation as Precedential
Pages
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mismformed for years and made anote ofthis in Guido's file. Nevertheless, CalPERS again
did net tell Guido that he had not established reciprocity (when he still had time to act on it).
Unaware, Guido went forward with his retirement as planned. {Factual Findings, No. 37.)

• Although CalPERS staffknew that Guido was scheduled to retire in two (2)
weeks from both systems, irrevocably setting him on acourse headed for shipwreck,
CalPERS staffdid absolutely nothing to inform or communicate to Guido for six (6) weeks.

♦ Weeks after Guido's retirement, CalPERS cavalierly informed him that he did not
in fact have reciprocity. Weeks after retirement, CalPERS staff told Guido that he would
receive about $3,000 per month less than he had been told he would receive —money he
without question had relied on when planning his retirement. {Factual Findings, No. 41.)

in. CalPERS' Errors Concerning Reciprocitv Advice

Guido's detrimental reliance on CalPERS' assurance ofthe establishment of reciprocity
warrants imposition ofestoppel. CalPERS' misrepresentations to Guido were ofaserious nature,
frequency and duration about important ri^ts.

At the hearing, CalPERS' "person most knowledgeable" ("PMK") about reciprocity
testified that reciprocity is an impor^t benefit to Members and could have significant fmancial
impact. She agreed that itwould be important to correctly inform Members about their
reciprocity status before they retired^ (Factual Findings, No, 47.)

The PMB:, however, freely admitted that CalPERS failed to conduct the investigation
necessary to establish whether Members asking about reciprocity had established it, and that it
regularly misinformed Members over many years that they had established reciprocity when they
had not (Factual Findings, No. 48.) She testified that she established anew protocol after
be^mmg head ofthe Retirement Estimate Unit to make sure reciprocity was actually confirmed
before w^ told it had been established (FactualFindings, No. 48), but acknowledged
that stafffailed to follow the new protocol and had continued misinforming Members.

T 1. P'*® testified that she had access to the searchable CalPBRS CustomerTouch Pomt database which could have been utilized to identify Members who had souaht
tnformation or advice about reciprocity, she said neither she nor anyone in her department had
done so, Mgs, No. 51.) The AU also noted that CalPERS could have issued a
notice mMembers annual statements asking them to contact CalPERS about reciprocitv
determinations but did not. (ieja/Co»e/iwfons, No. 8C.)

that the toowledge and opportunity to correct its errors in awayMt MernbCTS could effecttvely change their retirement planning, CalPERS did nothing to conwt
^1^^ provided to Members that reciprocity was established. Guido'ssituation fluke, but the logical outcome ofapolicy and practice by CalPERS ofcallouslv

o/oS" "provide timely and accurately information to its Members". {City
IV- Applicable Law Gnveming R-jtonpAi

CalPERS' legal staffargued in this case that estoppel can never annlv to CaiPPR «

maUerhowlongithasmisinformedaMcmberorhowe^egiousSSSSSeen,
Respondents Argument urging Adoption of ^oposedDecision and rts Designation as P..«edenti,(-

Page 4
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SO long as CaJPERS can point to some element ofthe PERL allegedly justifying CaJPERS'
actions. Indeed, CalPERS' legal staff has made the same argument in other cases. Judge Sawyer
systematically examined and rejected each ofCalPERS' legal arguments, summarized briefly as
follows:

• Judge Sawyer identified the pivotal issue as whether estoppel is available against
government entities like CalPERS, referencing CalPERS' reliance on Medina v Board of
Retirement (2003) U2 Cal,App.4"' 864 and City ofPIeasanton v. BoardofAdministration
(2012) 211 Cal.App.4^ 522 for the proposition that "estoppel is barred where the government
agency to be estopped does not possess the authority to do what itappeared to be doing,"
{Medina, supra, at 870.) As Judge Sawyer pointed out, both cases are vastly different.

• The Medina court denied estoppel after finding that the Los Angeles County
Employees' Retirement Association board lacked authority to classify plaintiffs as safety
officers when they performed no safety duties. As the ProposedDecision points out,
however, Section 20125 ofthe PERL grants the CalPERS Boaid authority to "judge'...
conditions under which persons may be admitted to and continue toreceive benefits under
this system." Forty years ago the appellate court in Grumpier v. BoardofAdministration
(1973) 32 Calj\pp.3d 567 imposed estoppel against CalPERS, citing to that precise code
section.

• In City ofPleasanton^ plaintiffwas denied credit for standby pay because he
could cite no statutory authority to include it in pensionable compensation. As the Proposed
Decision notes, by contrast, Section 20039 permitted Guido to increase his final
compensation in CalPERS simply by finding aCalPERS-contracting job - something he
testified he was prepared to do but for CalPERS' assurance that he had reciprocity.

• Judge Savvyer then went on to point out that the Supreme Court in City ofLong
Beach v. Mansell (1970) 3Cal.3d 462 ruled that even without statutory authority, "estoppel is
available against agovernment entity, whether or not the requested relief is within the legal
authority of^e government agency in question, 'when the elements requisite to such an
estoppel against aprivate party are present and... the injustice which would result fi*om a
failure to uphold an estoppel is ofsufficient dimension to justify any effect upon public
interest or policy which would result fi-om the raising ofan estoppel.'" (Legal Conclusions,
No. 8A,quotmgMfl«5e//.) ,

• ^ Judge Sawyer recounted (i) the repeated representations to Guido that he had
reciprocity, (ii) CalPERS staffs actual knowledge that misrepresentations on reciprocity were
not accurate, (uKaMRS staff's failure to do anything to identify the misinformed
Members; (m) CalPERS staffs failure to coirect the false information, (iv) CalPERS staff's
explicit knowledge pnor to Guido's retirement that Guido had not in fact established
reciprocity but (v) CalPERS staffs failure to inform him until al^onth ^ he retired (and
^er It w^ too late for Gmdo to effectively coirect his career choices) .{Legal Conclusions

mmThP, ^ to amuch smaUernumber ofCalPERS Members than claimed (Legal Conclusions, No. 8D) and the
argument that granting estoppel to Guido would be againat public interest because CalPERS

Respondent's Argument Urging Adoption ofthe ProposedBecmor, and its Designation as PrecedenliiT
Page 5
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is funded by public tax payers, noting that the same would apply to any government entity
{Legal Conclusionsi No. 8E).

• Finally, the ProposedDecision rejects CalPERS' claim that the equities tip against
Guido because he is seeking an alleged "windfall", noting (a) that the Legislature explicitly
allowed the benefits Guido seeks under Section 20039, benefits he would have every right to
claim under reciprocity had CalPERS simply given him accurate information and afforded
him the opportunity totake aCalPERS-covcred job, and (b) CalPERS' actions were such that
"[i]fthis case supports apublic policy or interest, it is that when the government
systematically misinforms its constituents about something material to their lives,
subsequently leams ofthat but then fails to take any action to mitigate the situation, it is in
the public interest to allow those potentially harmed to seek equitable avenues ofredress
including estoppel" {Legal Conclusions, No. 8F.)

V, Conclusion

fIB? ^ unbiased interpretalion ofexisting law, AU Sawyer CMefuUy examined eachofCalPERS' argents, found them unpersuasive, and rejected them. In detail, Judge Sawyer's

TT v^onciusiom, jNos. As part ot hisrulinfJudge Sawyer finds that the number ofcases where estoppel would apply is likely quite small
but that they do exist and similar inteipretations of the Jaw would apply. '

.As fer as ^ether equitable estoppel can be applied, the Board should consider the
following logic: does CalPERS have the authority to grant reciprocity at all? The answer is
clearly yes. Did CalPERS inform Guido and others that they had established reciprocity'' The
aiKwer is y«. Did Guido rely on it? The factual finding is yes. IfGuido had known that he had
not es abb^ed reciprodly. would he have taken aCalPERS job and established reciprocity? The
factua^ IS yw. Ifthat course had been taken, there would be no issue before you on
apped. Guido wo^d have reciprocity. But because CalPERS misinformed Guide while at the
^e toe CdPERS to fte authority to establish reciprocity at that time, then it is appropriate to
grant Guido the benefit ofreciprocity under equitable estoppel.

Although popiriarly slated in movies and elsewhere, the saying "With great authoritv
comes grea responsibility" applies directly to Uie Board here. Rather than limftinB CalPE^
authonty, the attached ProposedDecision wisely and legally implements CalPERS' authority.

fhof would also give the Board the opportunity to ensurethat CalPERS employees take greater care to advise membership correctly. Although limited andrare, estoppel can apply against CalPERS when it conducts itselfas it did mGuido'fcaT

ofthe »eks (i) Board approval ofthe ProposedDecision; and (ii) adoption
ftt^. "^® "le^sion in order to guide CalPERS' actions in L

JMJ:gm
cc: Fred Guido, OAH

ichael Jensen

Kespondenfs Argument Ui^ng Adoption ofthe Uec^u^ and its Dosignatian as Preoedenliar
Page 6
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