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PROPOSED DECISION

On March 27,2013, Ann Elizabeth Sarli, Administrative Lav/ Judge (ALJ) of the
Office of Administrative Hearings, State of California, heard this matter in Sacramento,
California.

Complainant, California Public Employees' Retirement System (CalPERS), was
represented by Wesley Kennady, Senior Staff Attorney.

• Applicant Debra A. Dougherty was represented by James Tiehm, Attorney at Law.

There was no appearance on behalf of California Department of Corrections and
Rehabilitation, Mule Creek StatePrison.'

Evidence was received. The matter was submitted and the record was closed on
March 27,2013.

' The matter proceeded as a default against this respondent pursuant to Government
Code section 11520.
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FACTUAL FINDINGS

Background

1. Applicant is 50 years old. In December 1993, applicant was hired by the
California Department ofCorrections, Mule Creek State Prison (Mule Creek) as an office
assistant. By virtue of this employment, applicant became a state industrial member of
CalPERS, subject toCalifornia Government Code sections 21150 and 20048. Applicant
worked at Mule Creek until 2004.

2. The duties of anoffice assistant are toperform a variety ofgeneral office work
which may include typing, dictation, transcription, mail and document handling, document
preparation and review, correspondence composition, statistical and other record keeping,
cashieringand ordering and maintaining supplies andequipment.

3. Applicant maintained that on March 30,2000, she sustained an injury toher
right shoulder when a chair collapsed and she fell tothe floor. Appellant maintained that on
September 13,2002, she sustained injuries toher neck, back and shoulders atwork and on
September 17,2003, she sustained injuries to her upper extremities when she was punched in
theshoulder bya coworker. OnMarch 14,2004 she sustained a psychiatric injury after a
seriesof traumatic events at work. These events included repeated harassment by coworkers,
causing hermental distress. Applicant filed worker's compensation claims in respect to
these injuries.

4. Applicant was released to full duty by.her treating physician, Michael B.
Pumell, onApril 5,2004. On August 27,2004, due towritten medical restrictions
prohibiting her fi*om lifting more than 10 pounds, applicant was placed on modified duty.
Mule Creek was able to permanently accommodate her by assigning her to work inthe
mailroom, where shesorted andre-routed mail andinspected it forchecks or contraband.
The job involved sitting at a computer, taking individual items of mail outofa bin, and
looking upinformation onthe computer to re-route the mail. The evidence ispersuasive that
there was no lifting required in this position.

5. OnNovember 24,2004, respondent left work complaining of severe pain in
her right shoulder that radiated into her neck and lower back. Her supervisor, Ronda Holtorf,
toldher not to return to workuntil shesaw herdoctor. Respondent advised Ms.Holtorfthat
she had an appointment with Dr. Pumellon November 29.

6. Dr. Pumell saw appellant on November 29,2004. Inhis "Primary Treating
Physicians Progress Report" datedthatday, .Dr. Pumell noted thatappellant was
apprehensive to use her arm away from her body incertain positions, butthat"it is important
that shecontinue to tryto use thearm asmuch as possible for normal daily activities." He
wrote that if therestrictions that hadbeen imposed were met, she could continue to work.



7. Dr. Pumell did not take applicant off work as a result of the November 29,
2004, visit. Applicant, though, did not return to work. She called Ms. Holtorfand told her
that if she came back to work and was required to do the duty she was currentlyassigned, she
would haveto be sent home. Ms. Holtorfasked appellant to providea doctor's note which
documented that she could not perform hercurrent duties and listed any newrestrictions.
Appellanttold Ms. Holtorf that Dr. Pumell was dictating this information and it would be
sent to the Return to Work Coordinator. The employernever received a note from Dr.
Pumell taking appellant off work, and she has notprovided sucha note to her provider. Dr.
PumelPs WorkStatus Report for November 29,2004 states that appellant's restrictions were
the sameas those in his previous note [8/27/ 2004].

8. It was the usual and customary practice at Mule Creek that employeeswho
had notpreviously received approval for leave, based on a physician's note,wereto call their
supervisor each dayoftheir absence. Appellant had leave to be absent on November 29,
2004. Shedid not call in to request leaveon any of the remaining work days in November.
Nor did she call in to request leave in December.

9. OnDecember 2,2004, appellant called Ms. Holtorfand then went intoher
office to pick upherpaycheck and herpersonal items. She gave Ms. Holtorfa copy of Dr.
PurcelPs Work Status Report forNovember 29,2004. OnDecember 3, Margaret Holsteine,
CDCR Personnel Officer andReturn to Work Coordinator, spoke with appellant and
discussed a doctor's note which added work restrictions to those that were in effect on
November 29. Ms. Holsteine told appellant thatMuleCreekcouldaccommodate the
restrictions in the new doctor's note and that she was "offwork on her own time." In
response, appellant told Ms. Holstemthat the doctorwas sending in additionalrestrictions.

10. On December 9,2004, appellant received a December 7,2004 "Warning
Letter" from Mule Creek, The letter informed her that she had not made contact with her
supervisor or the Return to Work Coordinator regarding herabsence andthat Mule Creek
hadnotreceived any documentation from herdoctor excusing herfrom work. The letter
wamed appellant thatif shedidnotresign, return towork, orobtain approval forher
absences, she would beautomatically resigned. Appellant did not respond to the letter.

11. OnDecember 13,2004,appellant called Ms.Holsteine and told her that her
doctor had advised hernot to retum to work. Ms. Holsteine told appellant shedidnot have a
note saying appellant could notwork. Appellant told herthat Dr. Purcell would notput that
statement in a note. Ms. Holsteine asked appellant to retum to work andtold hershewould
beseparated if she did notretum to work. In response, appellant told Ms, Holsteine shewas
going to call herdoctor andherattomey.

12. Byletter dated December 13,2004, appellant was notified that shewas being
"automatically resigned" from herposition pursuant to Government Code section 19996.2.
Government Code Section 19996.2 provides inpertinent part;

(a)Absence without leave, whether voluntary or
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involuntaiy, for five consecutive working days is an automatic
resignation from state service, as of the last date on which the
employee worked....

Reinstatement may be granted only if the employeemakesa
satisfactory explanation to the department as to the causeof his or
her absence and his or her failure to obtain leave therefore, and the
department finds that he or she is ready, able, and willingto resume
the dischargeofthe duties ofhis or her position or, if not, that
he or she has obtained the consent of his or her appointing power to
a leave ofabsence to commence upon reinstatement....

[1...1!]

GovernmentCode section 19996provides in pertinentpart:

The tenureof every permanent employee holding a position is during
good behavior. Anysuch employee maybe temporarily separated
from the state civil service through layoff, leave ofabsence, or
s\xs,pQns\oxiy permanentlyseparated through resignation or removal
for cause, or permanently or temporarily separated through retirement
or terminated for medical reasons under the provisions ofSection
19253.5. (Italics added)

13. Appellant pursued herappeal rights from her"automatic resignation," anda
hearing washeldbefore an Administrative LawJudge (ALJ) of theDepartment ofPersonnel
Administration (DPA) on August24,2005, and September 27,2005. Appellantwas
represented by counsel andtestified at thehearing. The ALJ identified Ae issues at hearing
as: Whether appellant had a validexcuse forbeing absent from work; whethershe had a
valid reason fornotobtaining leave and whether shewas ready andwilling to return to work.
Appellant'sburdenof proofwas the preponderance of the evidence.

14. TheALJ found that appellant failed toprove she had a valid reason forbeing
absent. She failed toproduce a doctor's note showing a need to beabsent from work. Her
statements thatshecould notperform theduties assigned to her immediately preceding her
absence were unsubstantiated. Her statements that her doctor excused her from work based
on Mule Creek's failure to accommodate her restrictions were unsubstantiated. Mule Creek
had notbeenpresented withany restrictions, otherthanthose in existence at the time
appellant failed to return to work. TheALJ also found thatappellant failed to reportto work
aher she was informed that Mule Creek could accommodate any restrictions that were
presented.

15. The ALJalso found that appellant failed to provethatshe had a valid reason
fornotobtaining leave. Although sheassured Mule Creek thatshewould be providing a
doctor's note validating herabsence andproviding even additional workrestrictions, she



failed toproduce such information. Because she did not provide a doctors' note excusing her
absence, shewasrequired to call hersupervisor each day of herabsence. Shefailed to
follow thisstandard procedure. TheALJ found thatappellant's testimony that anyrequest
for leave would have beendenied wasnotpersuasive andwas not supported by the evidence.
The ALJ found appellant's testimony that she was communicating mih Mule Creek Staff
about her absence was not persuasive or supported by the evidence.

16. The ALJ's ProposedDecision wasadopted by DPA and appellant was not
reinstated to employment with Mule Creek. Ms. Holsteine testified persuasively thatdueto
appellant's termination pursuant to Government Code section 19996.2, shewas permanently
prevented from returning to work at the California Department of Corrections and
Rehabilitation.

17. OnDecember 29,2004, respondent signed a Disability Retirement Election
Application (Application) on thebasis ofa right shoulder injuiy in2000 and two assaults in
2003. She stated her limitations were "norepetitive motions and I become so sore thatI need
to take pain pills while on thejob." Shenoted she was currently working on modified duty
that her "Dr. discourages returning to MCSP [Mule Creek]." CalPERS denied the
application on February 27,2006, pursuant to Haywood vs. American RiverFire Protection
District (1998) 67 Cal. App. 4th 1292, on the ground respondent was temiinated for cause
andthe discharge wasnot the uhimate result ofa disabling medical condition or preemptive
of an otherwise valid claim for disability retirement.

18. Appellanttimely appealedthe denial of her application. Donna RamelLum,
CalPERS Chief BenefitServicesDivision, made andfiled a Statement of Issues on October
16,2006, in her official capacity. The matter was heard beforean Administrative Law Judge
ofthe Office ofAdministrativeHearings,an independent adjudicativeagency, pursuant to
Government Code section 11500 et seq.

Applicant's Testimony

19. The ALJ's findings in the DPAmatter are bindingupon appellant and she is
collaterally estopped from disputing them. Appellant provided additional information at the
instant hearing regarding the reasons she didnotreturn to workaftermeeting with Dr.
Pumell on November29,2004. She testified that she did not return to work after November
29,2004,even aftershegot the"AWOL letter" because she was "physically and mentally
unable to do anything." "Physically I was soreandbecause of the assaults I had mental
issues and started bawling when I approached work...They would all playheadgames... and
I felt I got the badendof the deal." Shetestified, asshedid in the DPAhearing, that shewas
not being accommodated before November 29andshebelieved shewasnot going to be
accommodated thereafter. She testified that Dr. Pumell told her on November 29 that she
shoulddisability retire and that she intended to disability retire becauseMule Creek was not
accommodating her restrictions.



20. Appellant's testimony that shewas not beingaccommodated on November 29
was vague and unpersuasive, particularly in light of Ms. Holsteine*s persuasive testimony
diat she had beenpermanentlyassigned a job sortingmail to accommodate her 10pound
lifting limitation. It is also clear that appellantwas not happy with this assignment.
Appellant volunteeredat hearing that she objected to this job assignment because "I felt I
was being reprimanded because of the assaults and they changed me from the package area
and made me sort the mail and sit at a computer lookingeverything up. I felt I was being
reprimanded because I was not being quiet about the assault... toward the end, they had me
doing it all day."

Issue

21. The issue at hearing is whetherappellant is precludedfrom filing an
application for disability retirement, because she had been"automatically resigned" from her
position pursuant to Government Code section 19996.2, and did not meetthe exceptions set
forth Haywood vs. AmericanRiverFire ProtectionDistrict (1998)67 Cal. App. 4& 1292
[Haywood\. Appellant maintains that Haywooddoes not apply to automatic resignations and
that evenifHaywoodwas to apply, appellant'sdischarge was the ultimate result ofa
disabling medical condition or preemptive of an otherwise validclaim for disability
retirement.

Application ofHaywood and Smith

22. In Haywood v. American RiverFire Protection District (1998) 67 Cal.App.4th
1292, (S'̂ Dist.) the appellate court found: "Where an employee is terminated for cause and
the dischargeis neither the ultimateresult of a disabling medical conditionnor preemptiveof
an otherwise validclaim for disability retirement, the termination ofthe employment
relationship renders the employee ineligible for disability retirement regardless of whether a
timelyapplication is filed." The courtexplained that: "A firing for cause constitutes a
complete severance of the employer-employee relationship, thus eliminating a necessary
requisite for disability retirement-the potential reinstatement of [the employeewith the
employer] if it is ultimately determinedthat he is no longer disabled... The disability
provisions of the PERS law contemplate a potential return to activeserviceand a terminated
employee cannot be returned to active service." {Id, at 1306-1307.)

23. The Haywood court held:

Because faithful performance ofduty is an impliedconditionof
employment, (citing cases)^ an employee's unwillingness to
fai^fUlly discharge his duties is ample cause to terminate
employment. Thus, there is an obvious distinctionbetween an
employee who has becomemedically unable to performhis
usual duties and one who has become unwilling to do so.
Disability retirement laws address only the former. They are not
intended to require an employer to pension-off an unwilling



employee in orderto maintain thestandards of public service
(citingcases)...This unable/unwilling dichotomy, and the role
of disability retirement in addressing only the unable-to-work
prong, is apparent in the PERS law. Forexample, whilenothing
in the PERS law restricts an employer's right to fire an
unwilling employee, the Legislature hasprecluded an employer
from terminating an employeebecause ofmedical disability if
the employeewould be otherwise eligible for disability
retirement (citing statute). In such a case, the employer must
insteadapply for the disabilityretirement of the employee. In
addition, while termination ofan unwilling employee for cause
results in a completeseveranceofthe employer-employee
relationship, (citing statute), disability retirementlaws
contemplate the potential reinstatement of that relationship if the
employee recovers and no longer is disabled. Until an employee
on disability retirement reaches the age of voluntary retirement,
an employermay require the employee to undergoa medical
examination to determme whether the disability continues,
(citing statute). And an employeeon disability retirement may
apply for reinstatement on the ground of recoveiy. If an
employee on disability retirement is found not to be disabled
any longer, the employer may reinstate the employee, and his
disability allowance terminates, (citingstatute).

Id, at 1304-1305

24. The Haywood court also noted that its decision was consistent with two
analogous workers' compensationsystem cases thatheld that where an employment
relationship has been terminated byresignation, anaward under Labor Code section 4S50 is
precluded. Haywood, supra, 67 Cal.App.4th at pp. 1307-1308.

25. More recently, the court inSmith vs. City ofNapa (2004) 120Cal App.4th 194
[Smith], also a Third District case, enlarged on the holdingin Haywood. The Smith court
held that dismissal for cause extinguishes the right to disability retirement, except if a
plaintiffwereable to prove that the right to disability retirement matured before the date of
the event giving cause to dismiss; the dismissal cannot preempt the right to receive a
disability pensionfor the durationof the disability. Id, at 206. The court identified the key
issue as whether theright to thedisability retirement matures beforethe date of separation
fromservice. It found that a vestedright matures when there is an unconditional right to
immediate payment. And, in the case ofCalPERS disabilityretirement, there is no
unconditional right to immediate payment without a finding by CalPERS that there is a right
to a disability retirement pension. {Ibid.)

26. In Smith, the court pointed out that in its Haywood ruling



We took pains to exclude from our holding in Haywooda party
otherwise entitled to a disability retirement before a dismissal
for cause.... The distinction with which we were concerned is

between employees dismissed for cause and employees unable
to work because ofa medical disability....We repeatedly
cautioned that our holding would notapply where thecause for
dismissal was the result ofa disabling medical condition, or
wherethe dismissal wouldbe ^preemptive ofan otherwise valid
claimfor disability retirement* Thiscaveatflows from a public
agency's obligation to apply fora disability retirement on behalf
ofdisabledemployees rather thanseekto dismiss diem directly
on the basis of the disability (citingHaywood) or indirectly
through cause based on the disability .. ..Our use ofthe term
^preempt' admittedlycould lead one to the interpretationthat
both defendants have embraced: an intent to thwart an otherwise
valid claim for disability. However, as the plaintifThas
correctlyattemptedto argue throughout the CalPERS
proceedings, even ifan agency dismisses an employee solelyfor
a cause unrelated to a disablingmedical condition,this cannot
result in the forfeiture ofa matured right to a pension absent
express legislative direction to thateffect... Thus, if a plaintiff
wereable to provethat the right to a disability retirement
matured before the date of the event givingcause to dismiss, the
dismissal cannot preempt the right to receivea disability
pension for the duration of the disability... Conversely, the right
maybe lost uponoccurrence of a condition subsequent such as
la\^l termination ofemployment before itmatures....In the
presentcase, a CalPERS determination of eligibility did not
antedate the unsuccessful certification on the ladder truck. His
right to a disabilityretirement was thus immature, and his
dismissal for cause defeated it

(/fi?.at205- 206.)

Conceivably, there may be facts under which a court, applying
principles ofequity, will deem an employee's right to a
disability retirement to be matured and thus survive a dismissal
for cause. Thiscasedoesnotpresent facts on which to explore
the outer limits of maturity, however. It is not as if the plaintiff
hadan impending ruling ona claim for a disability pension that
WM delayed, through no fault of hisown, until afterhis
dismissal. Rather,he did not even initiate the processuntil after
givingcause for his dismissal. Nor, forthatmatter, is there
undisputed evidence that theplaintiffwas eligible for a
CalPERS disability retirement, such that a favorable decision on
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his claim would have been a foregoneconclusion (as perhaps
with a loss of limb). At best, the record contains medical
opinionsofa permanent disability for puiposes ofthe prior and
pending workers' compensation claims. But a workers*
compensation ruling is not binding on the issue ofeligibility for
disability retirement because the focus ofthe issues and the
parties is different. And for purposesofthe standard for a
disability retirement, the plaintiffs medical evidence is not
unequivocal.

(/^/. at 206-207.)

The defendants would havea basis for litigating whether this
evidence demonstrated a substantial inability to performhis
duties or insteadshowed onlydiscomfort making it difficult to
performhis duties, whichis insufficient. {Ho^ord v. Board of
Administration (1978) 77 Cal.App.3d 854, 862,143 CaLRptr.
16^\Mansperger v. PublicEmployees'Retirement System (1970)
6 Cal.App.3d 873,877, 86 CaLRptr. 450;/« re Keck(2000)
CalPER5 Precedential Bd. Dec.No.00-05, pp. 12-14.) TTius,
an entitlement to a disabilityretirementcannot rest on the
medical evidenceofthe plaintiff.

(A/,at 207 FN 13.)

27. The evidence is persuasive herethatappellant willfully failed to return to work
afterNovember 29,2004,willfolly failed to request leave and thatappellant wasunwilling to
return to workat a job that metherwork restrictions. The evidence is persuasive that
applicant's "automatic resignation" under Government Code section 19996.2 was equivalent
to a termination for cause from employment in that she was terminated for her conduct
(absent for five consecutive working days without leave) and ispermanently precluded from
reinstatement by her employer.

28. Appellant maintains, as shedid in herDPA appeal, thather "automatic
resignation" was a retaliatory action her employer took against her for filing four worker's
compensation claims, and particularly forreporting thatshe hadbeenpunched in the
shoulder. TheDPAALJfound thatappellant failed to provide good cause for her failure to
cometo workfor more than five workdaysor to secure leave(or evento ask for leave) and
that appellant wassubject to theautomatic resignation statute for thesereasons. This finding
precludes a finding thatthe automatic resignation was retaliatory. In addition, appellant
produced no evidence in support of her argument of retaliation, at the DPA hearingor at the
instant hearing.

29. Appellantmaintains that the employer'suse ofthe "automatic resignation"
statute was preemptive ofher otherwisevalid claim for disability retirement. However, at



the time ofher termination, appellant did not have amatured right to a disability pension, as
that right is articulated in Haywood and Smith, She had not even filed an application for
disability retirement and had simply been thinking about it and perhaps telling others that she
was going to file for disability retirement.

30. Appellant maintains that her termination arose from her disabling medical
condition. Shemaintains that she stoppedworking because her employer was not
accommodating her restrictions and she was in pain. She maintains that her employer knew
she had stopped working due to disability and took advantage ofthe "automatic resignation"
statute to terminate herbecause she was not able toproduce a doctor's note recommending
that she beplaced on leave. Essentially, appellant's claim is that she meets the exception in
Haywood in that her discharge was the ultimate result ofadisabling medical condition.
Appellant was not persuasive. There was no persuasive evidence in the instant hearing or at
the DPA hearing that appellant's failure to obtain leave orto return towork was caused by a
disabling medical condition. Rather, the evidence was that she chose not to return to work or
to request leave.

LEGAL CONCLUSIONS

1. Government Codesection 21152 provides in pertinent part:

Application tothe board ofretirement ofa member for disability
may be made by:

(d) Themember orany person inhis orherbehalf.

2. Government Codesection21154 provides in pertinent part:

The application shall be made only (a) while the member is in
stateservice, or (b)... or (c)within four months of
discontinuance of state service ofthe member, or while on an
approved leave ofabsence, or (d) while the member is
physically ormentally incapacitated to perform duties firom the
date ofdiscontinuanceofstate service to the time ofapplication
ormotion...On receipt ofan application for disability retirement
of a member... the board shall,or of its own motion it may,
ordera medical examination of the member who is otherwise
eligible to retire for disability to determine whether the member
is incapacitated for the performance ofduty....

10



3. As set forth in the Findings, Applicant's application for disability retirement is
precludedby the holding in Haywood v. AmericanRiverFire Protection District (1998) 67
Cal.App.4th 1292. Applicant's "automaticresignation'' extinguished her right to file a
Disability Retirement ElectionApplication.

ORDER

CalPERS's determination that applicant may not filea Disability Retirement Election
Application is Affirmed.

DATED: May 9,2013

11

Administrative Law Judge
OfficeofAdministrative Hearings


