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I HARLAND W. BRAUN, ESQ. 
1880 Century Park East, Suite 710 

2 Los Angeles, California 90067-1608 
State Bar No. 41842 

3 Telephone: (310) 277-4777 
Facsimile: (31 0) 277-4045 

4 
Attorney for Respondent 

5 PIER' ANGELA SP ACCIA 

6 

7 

8 BOARD OF ADMINISTRATION 

9 CALIFORNIA PUBLIC EMPLOYEES' RETIREMENT TRUST 

10 

II 

12 In the Matter of the Calculation of 
Final Compensation: 

13 

14 

15 

16 

PIER' ANGELA SPACCIA, 

Respondent, 

and 

17 CITY OF BELL, 

18 Respondent. 

19 

CASE NO. 2011-0789 
OAH NO. 2012020198 

RESPONDENT PIER' ANGELA 
SPACCIA'S RESPONSE TO CALPERS 
REQUEST FOR OFFICIAL NOTICE 
[GOVERNMENT CODE§ 11515] OF 
THE DECISION IN THE MATTER OF 
RANDY ADAMS, CASE NO. 2011-0788 

Hearing Date: December 27-28, 2012 
Time: 9:00 a.m. 
Location: Orange 
ALJ: James Ahler 

20 INTRODUCTION 

21 Ca1PERS requested that the Court take judicial notice of the decision in the 

22 Matter of Randy G. Adams, case no. 2011-0788, OAH no. 2012030095, because 

23 CalPERS believes that the decision in the Randy Adams case has relevance to the issues 

24 in the matter of Pier' Angela Spaccia's calculation of final compensation. 

25 Ca!PERS is correct that some of the reasoning in the Adams case is relevant to 

26 the calculation in Pier' Angela Spaccia's case. Ms. Spaccia believes that the difference 

27 between her status and Randy Adams' status could be usefully considered in her matter. 

28 
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I Employment 

2 Pier' Angela Spaccia was employed by the City of Bell from 2003, and she retired 

3 on July 31, 2010. Pier' Angela Spaccia was an employee and not a department head. As 

4 Assistant to and the Assistant Chief Administrative Officer Ms. Spaccia was assigned 

5 special duties when particular problems or projects occurred. 

6 Estoppel 

7 As an employee of the City of Bell, Pier' Angela Spaccia relied on the City of 

8 Bell, its attorneys, as well as CalPERS to assure that the CalPERS pension on which she 

9 relied was legally compliant. At no time while Pier' Angela Spaccia was employed at 

10 the City of Bell did any personnel from the City of Bell or its employees raise any issue 

II with respect to the validity of her pension. Nor did anyone at the City of Bell ever raise 

12 any issue as to whether her salary was to be used in the calculation of her CalPERS 

13 pension. 

14 Randy Adams did not rely on CalPERS or the City of Bell. Adams' demand that 

15 his Bell salary be "persable" shows a sophistication about compensation calculations 

16 which preclude him from claiming Bell or CalPERS impliedly misrepresented the 

17 validity of his extraordinary demand that his lifetime pension be doubled for a years 

18 work at Bell. 

19 In 2006, CalPERS visited the City of Bell and conducted a thorough review of 

20 the City of Bell's CalPERS pension compliance. Based on this audit, CalPERS issued a 

21 report which is Exhibit 7 of Pier' Angela Spaccia's exhibits at the previous hearing. In 

22 that report, CalPERS never questioned whether Pier' Angela Spaccia's or anyone else's 

23 pay was "compensation earnable" under the appropriate statutes and regulations. In the 

24 2006 CalPERS report, CalPERS never raised any issue about whether the salaries of any 

25 of the employees or public officials at the City of Bell were "publicly available" under 

26 the applicable regulations and statutes. 

27 Had Pier' Angela Spaccia been notified of any of these possible deficiencies by 

28 the City of Bell or CalPERS, she would have either taken action to demand compliance 
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1 to protect her pension, or left the employment of the City of Bell to work at a 

2 government agency that was in full compliance with the CalPERS regulations. At all 

3 times while she worked at the City of Bell she reasonably relied on the City of Bell and 

4 CalPERS for the assurance that her pension as represented to her was legally compliant 

5 and safe. 

6 CalPERS Treatment of Other Bell Retirees 

7 While Pier' Angela Spaccia worked at the City of Bell, she observed CalPERS 

8 treatment of a half dozen retirees, all of whom had single contracts based on the same 

9 template as hers. Ms. Spaccia observed Dennis Tavernelli, David Reed, Andreas Probst, 

10 Sergio Camacho, and Michael Chavez retire from the City of Bell with the identical 

11 CalPERS program. CalPERS treated their income from the City of Bell, which was in 

12 an identical form as Ms. Spaccia's, as compensation earnable. To the present date, Ms. 

13 Spaccia is unaware ofCalPERS challenging any of these retirees claiming that the salary 

14 that they received at the City of Bell did not qualify as "compensation earnable." 

15 Had CalPERS contested any one of these retirees, Ms. Spaccia would have taken 

16 action to protect her pension and assure herself that it qualified under the new 

17 interpretation by CalPERS. 

18 Subsequent to Ms. Spaccia's retirement, CalPERS has allowed Annette Peretz 

19 and Luis Ramirez, also employees of the City of Bell who were employed under 

20 identical circumstances as Ms. Spaccia to retire without any objection that their salaries 

21 did not qualify as compensation earnable. 

22 Robert Rizzo's Authority with Respect to 

23 Pier' Angela Spaccia's Employment Agreements 

24 An important distinction between Randy Adams and Pier' Angela Spaccia is who 

25 in the Bell city government can authorize employment agreements. Section 519 of the 

26 City Charter allows the City Council by resolution to authorize the Chief Administrative 

27 Officer [CAO] to bind the City for the acquisition of equipment, materials, supplies, 

28 labor, services or other items included within the budget approved by the City Council. 
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I However, Section 604(a) limits authorization under Section 519 because it provides that 

2 "the Chief Administrative Officer shall first review such appointment or removal [of 

3 department heads] with the City Council and obtain its approval." 

4 Rizzo interpreted Section 604 to mean that all he need do was discuss the hiring 

5 of Randy Adams with various City Council members, focusing on the word "review" 

6 and ignoring the fact that he was required to obtain from the City Council its approval. 

7 A reasonable reading of Section 604 is that the City Council as a whole had to approve 

8 the appointment of Randy Adams. 

9 Unlike Randy Adams, the employment agreement of Pier' Angela Spaccia could 

10 be approved by Chief Administrative Officer Robert Rizzo without the approval of the 

II City Council. The distinction between a regular employee and a department head is 

12 critical. 

13 The Declaration of Clifton Albright explains that Resolution 2006-42 clarified 

14 the distinction between Section 519 and Section 604. Section 519 required a resolution 

15 of the City Council authorizing the Chief Administrative Officer, whereas Section 604 

16 apparently did not. In an abundance of caution, Clifton Albright wrote Resolution 2006-

17 42 to remove any doubt about Robert Rizzo's authority. 

18 Pier' Angela Spaccia was informed that there was some ambiguity in the authority 

19 of Robert Rizzo, and was told that a resolution was to be passed clarifYing Robert 

20 Rizzo's authority. Pier' Angela Spaccia reasonably relied on Resolution 2006-42, as 

21 well as the information given to her by Robert Rizzo. 

22 Spiking 

23 The Court's decision in the Adams case discusses the fact that Government Code 

24 Section 20636 was specifically designed to curb "spiking" which is the intentional 

25 inflation of final compensation causing unfunded pension liabilities for CalPERS. 

26 Randy Adams' claimed pension, if allowed, would have been probably the most 

27 egregious example of spiking in the history of CalPERS pensions. When Randy Adams 

28 retired from the City of Glendale, he would have received a CalPERS pension of 
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I $258,175.28, and still would have been one of the highest pensions of retired public 

2 employees in the State of California. In a scheme designed to spike his pension, Randy 

3 Adams demanded that the City of Bell, rather than employing him as a consultant, must 

4 employ him as an employee requiring 'persable' compensation. This would have 

5 resulted in Randy Adams' yearly pension jumping from $258,175.28 to $510,270.60 per 

6 year. Under this scheme, Randy Adams would have doubled his pension by working 

7 only one year at the City of Bell. 

8 The only reasonable arrangement for Randy Adams to work at the City of Bell 

9 would have been to take his CalPERS quarter million dollar pension and then be 

10 employed by the City of Bell as a consultant rather than as an employee. This 

II arrangement would have given Adams the same income while he worked at the City of 

12 Bell, saved the City of Bell a quarter of a million dollars a year, and not bankrupted the 

13 CalPERS system. 

14 The issue of whether Pier' Angela Spaccia's salary constitutes compensation 

15 earnable under Government Code Section 20636 does not involve any issue of spiking. 

16 There is not even any claim that her salary was increased for spiking purposes. 

17 Therefore, the legislative rationale for Government Code Section 20636 does not apply 

18 to the case of Pier' Angela Spaccia. 

19 Public Availability 

20 CalPERS claims that Pier' Angela Spaccia's employment contract was not 

21 publicly available under Government Code Section 20636. The Court explained in the 

22 Randy Adams decision that Section 570.5, Title 2 of the California Code of Regulations 

23 became operative August 10, 2011. Pier' Angela Spaccia retired on July 31, 2010. Ms. 

24 Spaccia never had any information about the definition of publicly available pay 

25 schedules under Government Code Section 20636, and would not have even been able 

26 to predict that a year after she retired that a new regulation would be passed defining 

27 public availability. 

28 The CalPERS audit of2006 examined the Bell pay schedules, in which Ms. 
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I Spaccia's position referred expressly to another document. The audit report raised no 

2 issue of public availability. 

3 The fact is that the employment contract of Pier' Angela Spaccia was readily 

4 available to the public. Ms. Spaccia's employment contract was contained in her 

5 personnel file which was publicly available. Former City Attorney Ed Lee testified at 

6 the previous hearing that her employment contract was readily available. 

7 The L.A. Times requested that the City Clerk produce Pier' Angela Spaccia's 

8 employment agreement on July 6, 2010, and her employment agreement was delivered 

9 to the L.A. Times by July 9, 2010. Ms. Spaccia's employment agreement was delivered 

I 0 physically to the L.A. Times faster than if it had been mailed the very day that the 

II request had been received by the City of Bell. 

12 The District Attorney of Los Angeles requested Pier' Angela Spaccia's personnel 

13 file and it was delivered almost instantly, unlike Randy Adams' employment contract 

14 which was delayed. A copy of that file which was received by the District Attorney in 

15 2010 was made available to Pier' Angela Spaccia through criminal discovery in 2011. A 

16 copy of the full file which contains the employment agreement of Pier' Angela Spaccia 

17 will be produced at the hearing, showing without any doubt that Pier' Angela Spaccia's 

18 employment agreements were not missing from her personnel file. 

19 Creation of Fake Contracts 

20 The Court concluded in the Randy Adams decision that his contract was not 

21 readily available to the public. The Court also noted that Randy Adams participated in 

22 the creation of two fake contracts to be used to deceive the public about his salary. The 

23 decision did not focus specifically on this criminal conduct by Randy Adams in signing 

24 backdated contracts, but the fact that fake contracts were used to deceive the public 

25 means that his real contract was not readily available to the public. 

26 The fake contracts by Randy Adams were created by Lourdes Garcia and 

27 Rebecca Valdez, both of whom received use immunity from the District Attorney in 

28 order to testify about their criminal conduct. Obviously Randy Adams also participated 
6 
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1 in this conduct knowing full well that these documents would be used in response to a 

2 public records request. 

3 There is absolutely no evidence that Pier' Angela Spaccia participated in the 

4 creation of the fake contracts for Randy Adams, or the five fake contracts created for 

5 Robert Rizzo. Implicit in the Adams decision is the logic that one cannot claim that 

6 one's employment contract is publicly available while at the same time creating fake 

7 contracts to deceive the public. 

8 Ms. Spaccia's Participation in the Adams Negotiation 

9 Pier' Angela Spaccia has received serious criticism and bad publicity regarding 

10 her participation in the Randy Adams negotiation. In the Adams decision, the Court 

11 correctly concludes that, although Pier' Angela Spaccia participated mechanically in the 

12 negotiations, she was not directly involved in the negotiations that resulted in Adams 

13 becoming employed at the City of Bell. 

14 The reason the Court was able to accurately gauge Pier' Angela Spaccia's 

15 involvement in the negotiation was because Pier' Angela Spaccia made available to the 

16 Court the original demand by Randy Adams for his employment at the City of Bell. 

17 This demand and the response of Robert Rizzo set the parameters of the negotiations for 

18 which Pier' Angela Spaccia bore no responsibility. Unfortunately, this critical initial 

19 demand by Randy Adams was withheld from the Grand Jury which indicted Ms. 

20 Spaccia, and the preliminary hearing magistrate who unfairly criticized Ms. Spaccia's 

21 involvement in the Adams negotiations. 

22 Pier' Angela Spaccia does disagree slightly with the Court's findings regarding 

23 the Randy Adams negotiations, however, this disagreement does not involve the 

24 calculation of her final compensation. From Ms. Spaccia's perspective, there was 

25 secrecy in the recruitment of Adams because Rizzo was attempting to bring in a well-

26 respected outsider into the City of Bell as the chief of police in order to reform the 

27 police department and avoid what-had become serious civil liabilities resulting from 

28 police misconduct. Rizzo knew that members of the police department would resist an 
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I outsider and would attempt to go directly to the City Council to thwart his plans. From 

2 Ms. Spaccia's perspective, this initial secrecy was necessary and justified given Mr. 

3 Rizzo's perspective. 

4 However, once the Adams contract was signed, the contract itself was turned 

5 over to the City Clerk Rebecca Valdez. Ms. Spaccia knows this for a fact because she 

6 physically handed the Randy Adams contract to City Clerk Rebecca Valdez. Thereafter, 

7 Ms. Spaccia has no knowledge of whether the contract was withheld from Adams' 

8 personnel file, held by Rizzo at his desk drawer, or where the contract was kept. The 

9 Court also noted that the documents involving Randy Adams were to be filed separately 

10 in various departments and interpreted this to be an attempt at secrecy.' From Ms. 

11 Spaccia's perspective, the employment contract itself should have been available in 

12 Adams' personnel packet which would have been readily available to the public. The 

13 consulting agreement for prior work would be in accounts payable, not in his personnel 

14 packet, because it was not evidence of his current salary. The vehicle indemnification 

15 was an insurance matter which should have been in the insurance file, and the issue of 

16 Adams' workers compensation eligibility from Ventura was really a matter between Mr. 

17 Adams and previous employers. Again however, none of this bears on Ms. Spaccia's 

18 calculation of her final compensation. 

19 The most important fact about Pier' Angela Spaccia's participation in the Randy 

20 Adams negotiation is that it is irrelevant to the calculation of her final compensation. 

21 Even assuming that there was wrongdoing by Pier' Angela Spaccia, which she denies, 

22 her pension does not depend on her conduct with respect to the Randy Adams contract. 

23 The unfortunate e-mails, as well as the extraordinary pay of Randy Adams, has created a 

24 

25 

26 

27 

28 

The Court commented that assigning the mundane task of physically creating the Randy 
Adams contract to Pier' Angela Spaccia was part of the attempt to keep it secret. But, historically, 
Rizzo assigned the physical preparation of the contracts using the City of Bell template to Pier' Angela 
Spaccia for internal control purposes. In other words, he did not want the same person producing the 
physical contracts that would be funding the salary. Separating the production of contracts from the 
fiscal department was an internal safeguard. 
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I firestorm of publicity regarding the negotiation. However, there was no provision in 

2 her CalPERS pension that any wrongdoing by Pier' Angela Spaccia could deprive her of 

3 her pension. 

4 The Randy Adams Decision is Unique 

5 The Randy Adams decision involved an employment contract so unique its logic 

6 will not affect any other retired or current Bell employee. The decision in Ms. Spaccia's 

7 calculation will necessarily affect many other employees and retirees because a finding 

8 that her employment contract was disqualified as compensation earnable would apply 

9 logically to every Bell employee with an individual contract, whether current or retired. 

I 0 A finding that a municipality cannot purchase additional retirement service credits could 

II affect at least a dozen Bell city employees, some of whom are already retired. 

12 Such a decision would require CalPERS to then challenge the retirement of every 

13 employee in the State of California whose contract did not technically comply with 

14 Government Code§ 20636, and whose additional retirement service credits were paid 

15 by the employer. These employees, like Ms. Spaccia, had no knowledge that the 

16 pensions on which they relied were open to challenge. 

17 

18 CONCLUSION 

19 Pier' Angela Spaccia's case is rather straightforward once one understands the 

20 fact that the publicity surrounding the City of Bell is not relevant. Ms. Spaccia was a 

21 seven-year employee of the City of Bell who relied on the City of Bell and CalPERS for 

22 the assurance that her pension which she believed she was earning was lawful. 

23 Pier' Angela Spaccia's pay in no way involved spiking, and there is no issue that 

24 her contract had to be approved by the City Council given the rationale, language, and 

25 purpose of Resolution 2006-42, and the City Charter. 

26 Pier' Angela Spaccia's employment contract was publicly available as testified to 

27 by City Attorney Ed Lee, as demonstrated by the production of her contract to the Los 

28 Angeles Times within three days, as well as the fact that it was inside the file obtained 
9 
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1 by the District Attorney's Office in July 20 I 0. 

2 Moreover, with respect to the legal compliance of her CalPERS pension, she 

3 relied on the City of Bell and CalPERS itself. 

4 Respectfully submitted, 

: Date:~ 1,1, ~()/ V' 
I HARLAND W. BRAUN 

Attorney for Respondent 
ANGELA SPACCIA 
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I 

2 

PROOF OF SERVICE 

3 I am a citizen of the United States and a resident of the County of Los Angeles; I 

4 am over the age of eighteen years and not a party to the within entitled action; my 

5 business address is 1880 Century Park East, Suite 710, Los Angeles, California. 

6 On December 21, 2012, I served the within document entitled 

7 

8 

9 

RESPONDENT PIER' ANGELA SPACCIA'S RESPONSE TO 
CALPERS REQUEST FOR OFFICIAL NOTICE [GOVERNMENT 
CODE§ 11515] OF THE DECISION IN THE MATTER OF RANDY 
ADAMS, CASE NO. 2011-0788 

10 

II on the interested parties in said action, by transmitting a true copy thereof as follows: 

12 

13 Office of Administrative Hearings 
1350 Front Street, Suite 3005 

14 San Diego, CA 92101 
By E-mail: sanfilings~dgs.ca.gov 

15 By Fax: (916) 376-63 5 

16 Wesley E. Kennedy, Esq. 
California Public Employees' Retirement System 

17 P.O. Box 942707 
Sacramento, CA 94229-2707 

18 By E-mail: 
By Fax: (916) 795-3659 

19 
Stephen Onstot, Esq. 

20 Aleshire & Wynder LLP 
---111888-1 Von Karman ~s~mrt."te.--l-'17*01A-----

21 Irvine, CA 92612 
By E-mail: sonstot@awattorneys.com 

22 

23 

24 

25 

26 

27 

28 

I declare, under penalty of perjury, that the foregoing is true and correct. 

Executed this ,;)/~+day of December, 2012, at Los Angeles, California. 
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8 BOARD OP ADMINISTRATION 

9 CALIFORNIA PUBLIC EMPLOYEES' RETIREMENT TRUST 

10 

11 In the Matter of the Calculation of 
Final Compensation: 

12 

13 

14 

15 

PIER' ANGELA SPACCIA, 

Respondent, 

and 

16 CITYOFBELLs 

17 Respondent. 

18 

CASE NO. 2011-0789 
OAHNO. 2012020198 

RESPONDENT SPACCIA'S REPLY 
TO CALPERSt OBJECTION TO THE 
DECLARATION OF CLIFTON WADE 
ALBRIGHT, ESQ. 

Hearing Date: December 27-28, 2012 
Time: 9:00 a.m. 
Location: Orange 
ALJ: James Abler 

19 Respondent Spaccia believes that CalPERS' objections to the Declaration of 

20 Clifton Albright, Esq. are cotTect in part, and incorrect in part. Respondent Spaccia 

21 believes that the controversy over whether Albright's declaration is admissible to 

22 explain Resolution No. 2006-42 clarifies one of the central issues in the calculation of 

23 her final compensation. 
24 Intequ:etatjon of StAtutes_ Municipal Cocjes, and Resolutions 

25 CalPERS asserts that the Declaration of Clifton Albright is unnecessary because 

26 such matters are almost always in the exclusive purview of the Court. Spaccia agrees. 

21 The interpretation of the inter .. relationship between Resolution No. 2006-42, and 

28 Sections S 19 and 604 of the City Charter are questions of law for the Court. 
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1 Clifton Albright could be a competent witness to the fact that the resolution was 

2 presented to the City Council, discussed by the City Council, and approved by the City 

3 Council. However, CalPERS apparently does not contest these facts. 

4 The purpose for the potential Albright declaration or testimony is found in the 

5 CaJPERS objection at page 2, lines 8-11, where it categorizes the resolution as ''[A] 

6 resolution for the City granting the Chief Administrative Officer unilateral authority to 

7 enter into exorbitant employment agreements, including that ofMs. Spaccia, without 

8 review or consent of the City Council (no less the public.).., 

9 Legal AnalYsis 

10 . Bell's City Charter Section Sl9(a) (Exhibit A] provides in paragraph 2 that ''the 

11 City Council by resolution may authorize the Chief Administrative Officer to bind the 

12 City for the acquisition of equipment, material, supplies, labor, services or other items 

13 included within tbe bwlget AlUlfOVed by the City Council" (emphasis added.) 

14 City Charter Section 604(a) [Exhibit B]apparently gives the CAO the power to 

1 s appoint, promote, demote, employees of the City of Bell with some exceptions. 

16 However, Section 604(a) requires that the appointment or removal of department heads 

17 is subject to the approval of the City Council. 

18 There is an obvious potential conflict between Section S 19 declaring that the City 

19 shall not be bound by any contract except approved by the City Council, and Section 

20 604(a) which gives the Chief Administrative Officer the power to hire and remove 

21 employees with exceptions. 

22 Pursuant to paragraph 2 of Section S 19, the City Council passed Resolution No. 

23 2006-42 [Exhibit C] which as CaJPERS argues, should be interpreted only on basis of 

24 the written words. 

25 Ms. Spaccia agrees. The only reasonable interpretation of Section 519, Section 

26 604, and Resolution No. 2006-42 is that Robert Rizzo can hire, fire and promote using 

27 written contracts, employees except for department heads whose appointment or 

28 removal must be approved by the City Council. 

2 
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Resolution No. 2006-42 has several limitations. The limitations most pertinent to 

2 this case are that the hiring must be "included within the budget approved by the Bell 

3 City Council" and that the hiring be in writing. Section S 19 potentially could have 

4 allowed the Chief Administrative Officer to bind the City "with or without a written 

5 contract,tt but Resolution No. 2006-421imits Rizzo's authority to a written contract 

6 For the purpose of the orderly and efficient running of the City, it does not appear 

1 to be unreasonable for the City Council to approve the City Budget, and then allow the 

8 CAO to hire and fire within the city budget, and yet reserve to itself the power to 

9 appoint or remove department heads who are the main administrative officers of the 

to City. 

11 Without such a resolution. every employment contract and contract for goods or 

12 services would have to be individually approved by the City Council. The fact that the 

13 City Council did not fully delegate the authority to the CAO to bind the City ''without a 

14 written contract" and the fact that hiring must be included in the budget are significant 

15 limitations. 

16 CalfERS' Intewretation ofResolution No. 2006-42 

17 CalPERS claims that Resolution No. 2006-42 granted Rizzo "unilateral 

18 authority" to enter in~o "exorbitant employment agreements ... without review or 

19 consent of the City Council (no less the public.)" 

20 The resolution does not grant the CAO unilateral authority because he must hire 

21 and tire within the City Budget and his authority must be exercised only by a written 

22 document. Moreover, the claim that the resolution authorizes "exorbitant employment 

23 agreements" is misleading because the City Council itself has to approve the budget 

24 within which the CAO operates. 

25 The claim by CalPERS that the salary might be "exorbitant•' is rhetorical because, 

26 as CalPERS itself concedes, it does not have the power, purview !I or purpose to regulate 

27 salaey levels within its member municipalities. This regulation is a political mauer left 

28 to the governing bodies of the municipalities. 

3 
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1 The statement that an employment contract could be entered into without review 

2 or consent of the City Council is misleading because the budget within which the CAO 

3 operates is approved by the City Council. The purpose of Resolution No. 2006-42 is to 

4 allow the CAO to operate without being micro-managed. 

s The parenthetical statement ''no less the public,, is again rhetorical. When the 

6 City Council delegated to the CAO the power to enter into written employment contracts 

7 within the budget. there is no public procedure. The procedure is for the public to 

8 review, if it wishes, the employment contracts and takes its agreement or grievances up 

9 with the City Council. 

10 IfCalPERS' interpretation were to be correct, a City Council could not delegate 

11 authority to the CAO to enter into contracts included within the City Budget and tbe City 

12 Council would be required to individually consider every employment contract and 

13 contract for services in a public hearing without regard to how significant were the 

14 contracts. 

15 The Use of Legislative Histozy 

16 CalPBRS objects to the use ofthe Declaration of Clifton Albright because the 

17 declaration explains a resolution which should be interpreted from the face of the charter 

18 and the resolution. 

19 CalPERS, however, when it is convenient, takes an entirely different approach 

20 when it denied Ms. Spaccia her five years of additional retirement service credit. 

21 For example, in its June 6, 2012, letter denying her five years of ARSC credit 

22 [Exhibit 0], CalPERS in page 2, footnote 2, states: 

2:3 

24 

2S 

26 

For examj)le, the Senate Floor Anal)'"sis accompanying Assembly 
Bill 719 (the bilrthat implemented section 20909 in 2003) e¥1ained: 
''[T]~e cqst of [~SCl will be fuUy paid by the member, wit1i no employer 
contribut1on permtttecf." 

CalPERS apparently is denying many retirees additional retirement service credit 

27 based on a statement in a legislative analysis to AB 719 which mistakenly uses the word 

28 'permitted' when it should have been 'required., 

4 
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Conveniently, CaiPERS ignores the language of the statute and argues that a 

2 single word from a legislative analysis, never used in the statute controls the 

3 interpretation of the statute. 

4 In an attempt to trace down the use of the word "permitted, tt counsel for Spaccia 

5 contacted the consultant, Mr. Felderstein, to determine the accuracy and source ofhis 

6 use of the word "permittedu in his analysis of AB 719 which became Government Code 

7 Section 20909(a). Attached to this reply are the e-maiJs from counsel to Felderstein 

8 [Exhibit E]. 

9 CONCLUSION 

10 If the Court believes that the interpretation of the Charter and Resolutions is a 

11 matter for the Court exclusively, then the testimony of Clifton Albright would be 

12 wmecessary. 

13 With respect to the legislative history of Government Code Section 20909(a), the 

14 Court should disregard any reference to the casual use of a single word in an analysis by 

15 a lone consultant in 2003. 

16 Hopefully this reply will clarify the issues for the Court. 

17 

18 

19 Date:~ AJ/P-. 
I 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Respectfully submitteLt 

HARLAND W, BRAUN 
Att~or Re~ndent 
ANG SPACCIA 

5 
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l'<1U1~ 

ot general circulation pubtllhed In the Cfty, the City Coundl, annuatJy. prior to ~o beginning of each fiscal year, 
w,au publlah a nctrce Inviting bfda and cantract for the pubtlcatfan of ell legal notlcn at other matter required to · 
··)lubiJshed fn a newapaper of general cfrculatton In the City during the eneulng flacat year. In the ~~ fh~~e 

,. onJy one new•paper of general drcufatfon printed arid publllhad In the City. thlft the Clly Council ahall have 
che power to cantract with auch newtpap•tor the prlnU. and pubHshlng of auch feaal notfc11 or matter YAthout 
baing required ta ldvertlae for btda therefor. The nawapaper wlth which any auch contract 11 made thiH ba 
aeafgnated. the offfcfll nawepapar far the publication of aueh noucaa or other mattar for the period of such 
contract. · 
· In no case ahafl the cont:!lrfcee for auah publlcatlon exceed the cuatomary ratea charged by 8C.fCh 

nswapapar for the·pubflcatfon of r notfCII8 of • private character. 
In the event there il na fliWIPIPit of general olrcldatfan printed anct publflhed In tha Citv. ar ln the event 

no suCh newlpaperwfll accept auch notfcel cr other matter at the ratea permlltect herein, then all legal notJcae or 
other matter may be publfahed by poatlng copktl thenJof In at lealt Dna ,.mtfc pfacaa. In the City to be 
designated by ordinance. 

No defect ar irregularity In proaaedlnsa taken under thla Sectfan, or falfure to designata an offlclal 
newspaper. shalt lnvaffdata any publiCation whera the eame fa otharWfaa fn confGnnlty with thlll Charter ar law or 
ordlnanc•. . . 

Section 518. CON'f'RACTS. RE8TRICT,ON8. No contract or faaau or MCtenllcm th8reof tor a longer 
perlacd than 55,_.,. ahaU tNt valid unllllllfd contract. leaae or extenlfon be made or approved by ordfratce 
whfch ahall be 1ubjact to referendum. Thfl SaGtfon shall not apply to any firend1laa granted pursuant to the 
provlalona of thft Charter ar to anv cantract tor the ftwnflhfng. or acquisition of tha producte, commodity or 
servrcea ot any pubtfc utUfty. 

Sectfan 61a CONTRACTS. EXECUTION. 1M City altaR not be bound by any contract, except as 
flerelnafter prcwfdad, untlla the ume 8haiJ be made In writing, approved bv the City Cot.l'lCII and algnect on 
-)alf of lhl City by Ute Mayor, or fn tho ablenco of the Mayor, bV the VIce Mayor, or by the Membar of the City . 
.,~ prealdlng at the muting at whk:h the contract II appm.ved, or br IUCh othtr officer or offlcera aa ahail be 

deelgnated by the City council, and afteeted by the Cfty Clark. Any of said offlc8tt shall liOn a contract on 
behalf at the Ctlywhen dlracted to do 10- the City Council. 

By ordinance or reao1utfon the City Cauncll may authorize the ChJaf AdmfnlatfltiVe Officer ~ 
authorJzed rapreaentatlve to bind the City, Wflh or wlthaut a written contract. for the acqullltfon of equipment, 
matarlafl, auppU11, labor. arvlcal or ather Item• ~dedwfthfn the bUdQet approved by the CitY counca, 

The cay CaunGll may by otdlnance or reaalutlon pravlde a method for the aile or exchange of 1'811 at 
pereonal property not nudad In the City l8fVfce or not fit for the purpo1e for which Intended, and fer the 
c;onvayance of tlfa thereto. . 

Ccntracta for the life at the praduota, commodftlea or servfces ·of EmY pubflo uUJJty awned. controhd or 
operated by the CJty may be made by thi lnlftll8t of aldt ulfllty cr by tM hHd of the ctapaltment ar Chlef 
Admrnratratlve Oftic8r upon form• approved by the Chief Admlnlatrattve Offfoer and at ratea flrad by the Clty 
Council. 

The provfefor.u ot thf1 Seotfon ehafl not apply to aentlcaa rendered by anv per~on fn the employ of the 
City at a regadar salary. 

ARTJCLS VI· CHIEF ADMINISTRATIVE OFFICER 

Section 800. CHf&F ADMINISTRATIVE OFFICER. There ahaU be a Chflf Admfnl&tralfve Oftlotr who 
shall bit the chief admlnlatratfva afficar of tf"te City. 1he Chief Admlnlatratlve Offfcer ahafl be appointed by the 
affirmative· VCJte of at feast a majority of aU membert of the City Catmcll and ahaJf serve at the pleasure of the 
City COunoJf, provided. however, fhat the Chief AdmJnJatr.atlva Officer shall not be removed frcm the office 
except aa provlded In thfa Charter. Tha Chlef Admfnfatratlve OftJcer shall ba chosen on the baafa of executive J admlnfatratJve quallffcatfana. 

Section eo1. RESIDENCE. Tho Cnfef Admtnfatratlve Officer need not be a resident of the City at the 
time of appointm=nt, but shaH within 90 days after appointment. eatabBah residence within such diatanca from 

6A 
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In the Mauer ofthe Cplculatjan o(Fjnal Compensation.· 
PIEB'ANGff*A SPACCJA. Respondent. ant! CITY OF BBT1., Respondent 

CalPERS Board of Administration Case No. 2011-0789 

RESPONDENT SPACCIA'S REPLY TO CALPERS' 
OBJECTION TO 1HE DECLARATION 
OF CLIFTON WADE ALBRIGHT, ESQ. 
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EXHIBITB 

EXHIDITB 

Attachment I (k) 
Page 8 of 22



FILE No.249 12/21 '12 15:26 ID:• BRAUN * 
FAX:O 277 4045 2.77 2270 PAGE 10/ 22 

,, ·~ lol 

the City aa the City Council may eatabflsh, unleaa such period fa extended by the· City Counci~ and thereafter 
~'t_lntaln reaidenca wlthfn such dlatance durfng tenure of office. 

t . 

. Section 602 .. ~LIGfBIUTY. No peraon ehall be eJfglble to recalve &Jipafntment 11 Chief Admfnlatratlve 
Ofbr whle serving as a member of the City CouncJt nor within one year after ceaafng to be a member of the 
Clty CounctJ. · 

Section 803. COMPENSATION AND SONO. The Chflf Admlnfatratlve Officer ahaiJ be pafd a aaJary 
commeneurate wJth the reaponafbfUtfea of chfef admfnlllratlva officer of the CJtv. The Chief Admlnlatratlv8 
Officer shall fumfah a corporate aUNty b~. condltfonad upon 1he faithfUl performance of duttea In such form 
and fn such amount as may be datermlned by the CRy Council. 

Secffon 804. POWERS AND DUTIES. The Chfef AdmfnfatratiVe Officer 8haU be the admWatratfw head 
ot the City Government. Except aa athlt'Wfao provided fn thf8 Charter, the Chief Admfnf&traUve Officer lhaJI· be 
raaponllbfe to the City Council for the proper admlnlafratlon of aU aftaf11 of tha City. Without lmltJng the 
toregolng general grant o1 powera, reaponelb!Jithia and dutf88. e\lbjtct tD the provlllona of thla Charter, 
Including the pereonnetayetem pnMafona thereof. ttr. Chfef Admfnlatr'ldfw Officer ehall have power and be 
required to: 

(a) Appofnt. and may promote, demote, auapend or remove, all department heade. officers and 
empJoyeee of the City except tdectlwt afftoera and 111011 department headl, offlcn and employees the power 
of vmcae appGfntment '' vutad by thfa. Charter In the Cfty Council. The Chief Admfnlltrdtle Officer may 
authartzt the head at any depdrnent cr officii to appoint or remove IUbOrdfnateafn such department or cftlce. ..1!1 
case at the a I OffJcer lhal ffrlt reWtw 
~~· t . 

~- Prepare the bUdlet, aubmft to tha City Council, and bl tRponalb!a far Its admtnlatratlon after its 

,~a~) p,..... and aubmlt. io the City Councllaa af the end tl eaCh fracal year. a camprete Npott an the 
rnincea and admlnlatndlve actfvftfel to thl Cfty far the preceding flacal year. . 

(d) Keep the City CouncllacMied af the flnanctal aondJUon and future needa of the City and make 
such recomrnandatfonlaa may IHm d8lfrable. 

(e) Eatabllah a centraUzed purchiiJng system for an City offtcu. dap811menta and IQencf&a. 
(f) Prepare rulll and ragutllan• sovemlng the con1ractJng for purchalfna. lnapectfon. storing, 

Inventory. dlatltbUtlon and d!lposat of aU aupptfee. material and equfpmant required by ordinance, and 
admfnfater and enforce the l8m8 after adoption, · 

(g) See that the lawa af the State pertaining to the Cfty, the prcvlllans of thJe Charter and the 
ordfnancea. franchflll and rlghtl Of tha City are onforced. 

(h) ExurciN ~ of afl administrative offlc81 and departmenta of the City and of all appotntivct 
omcare and employen axcapt thou dlrlotlr appaJnfed by the City CCU1Ctl and ,preacribe auch general rulaa and 
regulations ae d•med necee1ary or proper far the general oanctuct of th8 1dmfnlatratlve afflcea and 
depirtmenta of the Cllv under jurladlcllon of the Chief Admfnfltratlve Officer.. . • 

(J} Perform aueh other dulfea conafetent Wfth thfl Ch.ter aa may ba required py the Cfty Council. 

· Section 605. MEETINGS. The Chief Admfn,atratlve Offfcar shall beaaaordad a eeat at afl meettnga of 
the City CouncU and of all boarda and eornmfnfDna and thai be entitled tD participate fn theft dalfbaratfona, but 
shatl not have a vate. ~ Chlef Admfnlltrltlva Offtcar ahaiJ receive notice of all apectaJ meeUnga of tha City 
Council, and·ot alf bOards and commJeatan•. 

Section 808. ASSISTANT CHIEF ADMINISTRATIVE OFFICER. The City Counctl may dfrect the Chief 
Actminlettatlve Olftctr to appoJnt an Aatlat~nt Chief Admlnlatratlve Officer. 

If there Ia no AaaJatant Chief A$nlnfatrattve Officer and the positron of Chtltf Adminfatratlve Officer 
jomea vacant or the Chfef Administrative Qfflcet: Ia abient or fa Jncapaaftated to aueh an extent the Chief 

Alfmtnfattatlve Officer cannot perform the dutlea of the omce. then the Mayort or If absent or unabta to act, the 
Vlce Mayor, ar If lbeent or unable to act, the aenfor member of the Cfty CQuncll temporarOy ahal ad as the 
administrative head or the City untiJ the CJty Council fllla the position of Chief AdministratiVe Officer or appoints 

7B 
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.RBIOLtmONNO. 2006-42 
RBSOLllT!ON Oll11l'B CI1Y CO'UNCIL OJ BELL lMPLEMBNTlNO 

SECTION$ OBTJIB.BBLL an'CBARTBR PUTAJNJNG TO 
A.CQtllSITJON C1l UJIOJlOlt SER.\'lCB CONTRACTS 

Wberea, the second pirasrapbofSecdon Sl9 of the CitY& Charta' allowa tho Bell City 
Council to aadboriza by reaoJPdou lbe Cbtof Admfnistrallvo Oftlcor to bind tho City. with ot 
wi1heut a writton colltract, for tba =quisition ot eqtfipatalt marorials, talppli-, labo.r. aerviceo or 
pdlet item• included withia the budaot approved by the City Council; 

Wilma•. the City Cotmoil haa Cfoftlmined dult it ·fa Jn the inJerost of eJliciont 
adminiatration of tho CJty to authorize the Chief Admtni8fraQvo Ofticer to bind the City with a 
wrJttcu ~~for tbo acqQiaitioa oflabot or settioea; 

N!)w, tlttYefore, thcs Cily Counoil Qftbo CitY of Bell does reaoJw as follows: 

1. PUI'I\Jint to tho HGOUd parqraph of Secdon $19 of the Ci,Ya Charter. the BeD City 
Cowoil hereby ~ tba Chief Admlaiatndivo Oftiocr to bind dlo City by written 
oontract for the aoqujafdon of labor or Mtflc• incluclccl wjthin 1hp budset approved by 
tho DoD Chy ConciJ .. 

2. Any written contract cmtemcl into by~ QUef Adminiatradve Oi!icer pQI'BUIDlt to tbia 
teSolutiOD sball comply wUb Soctioll 1111 o£ t1ut at,•a Charter ft S•don 1111 woufcl 
otltOIWise be appUoableJu Clio abaenefl oftldl resolution. 

3. The autbQrilJ sraatcd· by thi• taO!udGn sbaJl not apply to any wriUdn contract for 
semee. reaclered by aay p~tson iD ch.e 8Dlploy oftha aty at • toplar sahvy. 

4. Bft'CGU.va date ottbie resolution shall be .July 31, 2006. 

S. The City Clctlc will oem1) to the adoption of thdi" UNiON~ 
APPROVDI> TIDS 3Jst day otlalY 2006. 

R1023 
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_ .. 

ATfPST: 

I certil)t chac tho forcgOms ReloJqtion No. 2006-42 waa adopted by tho City Co1mciJ of ·the City 
of Boll at a regular meetms Jusld JulY 31. 2006, by the foUowins vote: 

A YES:· Couacihnemben Colo. Jacoboa Mirabal, Vice Ma~r BoUo aad Mayor Hemande2 

NOES: Na~us 

ABSTAIN: None 

ABSENT: None 

c 

ft1024 
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In the Matter qfthe Calculation ofFinal Compensation: 
PIER 'ANGF;L4 SPACCTA. RUJlondent. and CITY OF BELL. Remondent 

CalPERS Board of Administration Case No. 2011-0789 
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A 
CalPERS aaa CaiPERS (or 888-225-737n phone • (916) 795-1224 fcuc 

www.calpers.ca.gov 

June 06, 2012 

Pier' Angela Spaccia 
20260 Via S,ansovino 
Porter Ranch, CA 9132~000 

Dear Ms. Spaccla: 

PAGE 15/ 22 

This letter serves to supplement the determination tetter sent to you dated December 
2, 201 o. The California Public Employees' Retirement System (CaiPERS) has 
finalized its review of your purchase of fiVe years of Additional Retirement Service 
Credit (ARSC) that was paid for using funds from the City of Bell (City) and has 
determined that the payment was not lawful under the Public Employees• Retirement 
Law (PERL). As a result CaiPERS must rescind the purchase and is required to make 
the appropriate corrections to your account and to the City's account In order to make 
this correction,· the five years of ARSC previously credited to your account must be 

· deleted and the contributions paid by the City must be credited back to the City's 
·~account. This correction will reduce the total service credit that can be used to 

calculate your retirement allowance. Previously, CaiPERS notified you that it would not 
be including the 5 years at ARSC service in the calculation of your retirement benefit 
until CaiPERS finalized a decision on this issue. However, it was later discovered that 
the 5 y$ars of service credit had been included in the calculation of the benefit amount 
that you are currently receiving. CaiPERS final determination on the ARSC issue is 
outlined below and necessitates a downward adjustment to the amount of your service 
credit and to your retirement benefit. The conclusions discussed in this letter are 
based upon fhe information presently available to CaiPERS and CaiPERS reserves the 
right to amend this determination should new or different infonnation be located and/or 
developed. 

Formal Determination 

CaiPERS conducted a review of the five years of ARSC that you purchased With City 
funds on June 15, 2005. The conclusions discussed in this letter are based upon all 
information presently available to CaiPERS. 
Government Code section 20909(a) provides: 

,.A member who has at least five years of credited state service, may 
elect, by written notice filed with the board, to make contributions 
pursuant to this section and receive not less than on~ year. nor more 
than five years, in one-year increments, of additional retirement service 
credit in the retirement system."1 

;D 
1 All further references are to the Government Code unless otherwise specified. 
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Subdivision (b) provides, in pertinent part: "A member may eJect to receive this 
additional retirement service credit at any time prior to retirement by making the 
contributions as specified in sections 21050 and 21052." Section 21052 also provides 
in pertinent part, a A member or retired former employee who elects to receive service 
credit subject to this section shall contribute, in accordance with section 21050, an 
amount equal to the increase in employer liability, using the payrate and other factors 
affecting liability on the date of the request for costing of the service credit." These 
provisions authorize a member, not an emploler, to pay for ARSC. This reading of the 
statute is supported by the legislative history. Moreover, CaiPERS has not located 
any documentation to show that the City's payment was ever authorized by the City 
Council. 

Accordingly, based upon the information available to date, CaiPERS has determined 
that your ARSC purchase failed to comply with the PERL and appears to be unlawful. 
Therefore, the City erred in sending the payment and CaiPERS should not have 
accepted the City's payment. For the reasons detailed ·below, CaiPERS has concluded 
it must correct the error and make a downward adjustment to your service credit 
balance. This correction will also cause a decrease to the amount of your retirement 
benefit. 

Dytv to Corred Mistakes 

CaiPERS was established by statute, the PERL, which grants it certain authori1y. The 
California Constitution also grants the CaiPERS Board of Administration, as the Board 
of a public retirement system, certain powers. CaiPERS has no authority other than 
those granted by the PERL and the Constitution and has the authority to pay benefits 
to a member only when authorized and only in amounts authorized. 3 CaiPERS has no 
authority to include ARSC purchased time in a retirement benefit where that purchase 
was unlawful. Generally, a government agency has no authority to pay a benefit not 
authorized by law. 4 Given CaiPERS has now concluded that your ARSC transaction 
must be rescinded, such service cannot be used to calculate any retirement benefit. 

The management and control of this system is vested in board pursuant to section 
20120. Section 20123 provides that "the board shall detennine and may modify 
benefrts for service and disability" and section 20125 provides that the board shall 
determine who are employees and is the sole judge of the conditions under which a 
person may be admitted to and continue to receive benefrts under this system. 
CaiPERS is required to correct the amount of your retirement allowance. Section 
20160 requires CaiPERS to correct errors made by an employer or by this System. 
Once an error is discovered. carPERS is required to take aCtion to correct it and is 
permitted to pay only those benefits authorized under the PERL. Further, section 
20164(b) states that where the System has made an erroneous payment to a member, 

2 For example. the Senate Floor AnaJysJs accompanying Assembly Bill 719 {the biN that implemented 
section 20909 in 2003) e)(pJained: "(T]he cost of (ARSC] will be fully paid by the member, with no 
employer contribution permitted.· 
3 See CaiPERS Precedential Decision In rs the Matter of the Appeal of Decreased Level of RetitBment 
Allowance of Harvey H. Henderson (1998) Precedential Board Decision No. 98-02 and California 
Constitution, Art. XVI, section 17. 
4 LDngshore v. County of Ventura (1979) 25 Cal. 3d 14. 22-23. 2S..29. 
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the right to collect expires three years from the date of payment except where the 
payment is a result of fraudulent reports for compensation made. 5 This also serves to 
confirm that CaiPERS will seek to collect back all overpayments authorized by statute. 
Therefore, at a minimum, CaiPERS will seek to collect back all overpayments made on 
or after October 1 , 2010. At present, the amount overpaid during this timeframe 
approximates $15,987.98 (21 months x $757.91 per month+ 3 months x $23.95 2012 

. COLA effective April1, 2012). 

Conclusion 

As a result of reviewing all information available to date, and for the reasons outlined 
above as well as those outlined in our December 2, 2010 correspondence, CaiPERS 
has concluded that it must make a reduction to your service credit due to the rescission 
of the ARSC transaction and must retum the City's contributions by crediting the City's 
account Accordingly, your corrected service credit total as of June 30, 2012 will be 
22.056 years. The reduction in your total service credit will result in a decrease to your 
retirement allowance in the approximate amount of $757.91 per month. This 
determination will impact the current amount of your retirement benefit since your 
current retirement benefit included the 5 years of ARSC credit. Accordingly. the 
corrected retirement benefit that you should be receiving based on all determinations 
made to date is $2,862.17 per month. CaiPERS will continue to pay the current 
amount of your benefit between now and the time of your administrative hearing 
currently scheduled for August 27,2012. However, should a decision be reached to 
cut back your allowance in the administrative process, CaiPERS will seek to recover alt 
overpayments made to you allowable under the law. 

Right to Appeal 

You have the right to appeal the final decision referred to ln this fetter if you desire to 
do so, by filing a written appeal with CaiPERS, in Sacramento, within thirty days of the 
date of the mailing of this Jetter, in accordance with Government Code section 20134 
and sections 555 .. 555,4, Title 2, California Code of Regulations. An appeal, if filed, 
should set forth the factual basis and legal authorities for such appeal. 

We note you already filed an appeal to the original determination leHer and CafPERS 
will deem that appeal as Including an appeal for the ARSC issue as well. Accordingly, 
you need not fife an additional appeal In response to this latter, unless you desire to do 
so. CaiPERS will consolidate all compensation and ARSC issues into one 
administrative hearing. Should you choose to fife any additional information for your 
appeal related to the ARSC issue, it should be mailed to the following address: 

KAREN DEFRANK. Chief 
Customer Account Services Division 
P.O. Box 942709 
Sacramento, CA 94229-2709 

5 See Gov. Code section 20164(d). 
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As noted above, we note that an administrative hearing has already been scheduled in 
your case with the Office of Administrative Hearings. Our legal Office will work directly 
with your counsel in the existing appeal and hearing process to address all issues 
relative to the determination discussed above as well as for all issues discussed in our 
prior determination letter. 

After the hearing is completed, the Administrative Law Judge will issue a Proposed 
Decision in approximately 30 days. The CaiPERS Board of Administration will then 
make a determination whether to accept or reject that Proposed Decision. If the Board 
rejects the Proposed Decision, they will hold a Full Board Hearing in order to review 
the entire hearing record again before finalizing their decision. 

If you have any questions or c:oncems regarding this matter. please contact Nova 
Horton, manager, at (916) 795-:-0828. 

Sincerely, 
1 
I £. . uto.. [er.~r.> ~"'-

Debra Gibson, Assistant Division Chief 
Member Account Management 
Customer Account Services Division 

cc: Arne Croce, City of Bell 
City Council Members, City of Bell 
Karen DeFrank. Chief CASD 
Mary Lynn Fisher, Chief CASD 
Gina Ratto. Deputy General Counsel 
Marguerite Seaboum, A$Sistant Chief Counsel 
Harland W. Braun, Counsel for Ms. Spaccia 
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In rhe Mauer qfthe Calculation ofFinol CompelJsation: 
PIER 'ANGELA SPACC/4. Respondent. andCJTYOF BRf.T ... Respondent 

CalPBRS Board of Administration Case No. 2011-0789 

RESPONDENT SPACCJA•s REPLY TO CALPERS' 
OBJECTION TO THE DECLARATION 
OF CLIFTON WADE ALBRIGHT, ESQ. 

EXHIBITE 

EXHIBITE 

EXHIBITE 

Attachment I (k) 
Page 18 of 22



FILE No.249 12/21 '12 15:27 ID:• BRAUN * 
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From: 
Sent: 
Ta: 
SubJect: 

Harland Braun [harland@braunlaw.com) 
saturday, July 07, 2012 10:45 AM 
'd.h00dy1 @comcast.nef 
RE: A8 719 
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1 am sorry to have disturbed your retirement, but my client's retirement may depend on the 
analysis possibly written by you in 2003. I believe the word should have been nrequired" in 
the context of the bill and the le~islative histo~. You can understand why I am concerned that 
my client's retirement could be jeopardized by the casual mistaken choice of words by you or 
your staff. 

Fram: d.hocdyl@comcast.net [mailto:d.hccdyl@comcast.net] 
sent: Saturday,·Julv 07, 20121:03 AM 
To1 Harlctnd Braun 
SUbjectl Re: AB 719 

Mr. Braun: 

I am retired and no longer do this work. Good luck finding an answer to your questions. 

·David Felderstein 

From: 11Harland Braun" <harland@braunlaw.com> 
To: dfelderstein@calautomuseum.org 
Sent: Friday, July 6. 2012 10:27:49 PM 
Subject: AB 719 

.Mr. Felderstein·l have the analysis of a AB 719 you wrote in 2003. I have a 
question about the analysis which came up in the context of a Calpers Pension 
discussion. As I analyze the bill, to purchase back time, an employee under certain 
circumstances can purchase up to five years back time. It is clear the employer is 
not required to pay any portion of the back time. However, as I read the bill~ there 
is nothing prohibiting the employer from paying all or a. portion of the back time 
payment. In some circumstances an employer might want to e.g. to encourage an 
employee to retire early. 

In the analysis, there is a statement that 11 00 employer contribution [is] 
permitted." There is no language in the bill supporting this language and in fact the 
analysis discusses circumstances in which an employer does pay a portion. My 
question is whether the word "permitted,. should have been "required." That 
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seems more consistent with the bill and the rest of the analysis.--Harland Braun 

310-277-4777. 

P .s. If you want me to scan you the bill and analysis just ask. 

2 
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PROOF OF SERVICE 

2 

3 I am a citizen of the United States and a resident of the County of Los Angeles; I 

4 am over the age of eighteen years and not a party to the within entitled action; my 

S business address is 1880 Century Park East, Suite 710, Los Angeles, California. 

6 On December 21,2012, I served the within document entitled 

7 
RESPONDENT SPACCJA'S REPLY TO CALPERS' 

· OBJECTION TO THE DECLARATION OF 
CLIFI'ON WADE ALBRIG~, ESQ. 

8 

9 

10 .on the interested parties in said action, by transmitting a true copy thereof as follows: 

11 
Office of Administrative Hearings 

12 1350 Front Street, Suite 300S 
San Dieao, CA 92101 

13 By :S.mad: s!Y.Wlin~s~dgs.ca.goy 
By Fax: (9t6Jf76· 3 S 

14 
Wesley E. Kennedy, Esq. 

15 Califomia Public Employees' Retirement System 
P.O. Box 942707 

16 Sacramento, CA 94229-2707 
By E-mail: wesleJ. ~ennegy@calpers.ca.sov 

17 By Fax: (916) 79 - 6S9 

18 St~hen Onstot, Esq~ 
Aleshire & Wynder LLP 

19 18881 Von Karman Ave., Suite 1700 
Irvine, CA 92612 

20 By E-mail: sonstot@awattomeys.com 

21 I declare, under penalty of perjury, that the foregoing is true and correct. 

22 Executed this ;Jfs,t:day ofDecember, 2012, at Los Angeles, California. 

23 

24 

25 

26 

27 

28 
6 

Respondent Spaccia's Reply to CftlPERS' Objection to the Declaration ·of Clifton Albright, Esq. 
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l-aw Offices 
HARLAND W. BRAUN 

1880 Century Park East, Suite 710 
Los Angeles, CA 90067-1608 
Telephone: (310) 277-4777 

Fax: (310) 277-4045 

FAX TRANSMISSION COVER SHEET 

This message is intended only for the use of the individual or entity to which it is 
addressed, and may cont11in information privileged, confidential, and exempt from 
disclosure under applicable law. If the r8ader of this message is not the intended 
recipient, or the employee or agent responsible for delivering tha message to the 
intended recipient, you are hereby notified that any dissemination, distribution or 
copying of this communication is strictly prohibited. If you have received this 
communication in error, please notffy us immediately by telephone. 

TO: Office of Administrative Hearings FAX#: 916/376-6325 
San Diego 

TO: James Ahler, ALJ FAX#: 619/525-4419 
Office of Administrative Hearings 

TO: Wesley Kennedy, Esq. FAX#: 916 / 795-3659 
CaJPERS 

- - . ····-· ·- --- - - - ----- --· ..... --- ··· ·- --- -· 

FROM: Harland W. Braun, Esq. DATE: December 21, 2012 

--- . ·--· - - ---· -------·-------- . . ·-- .... __ - · ····--·------·-·---·· ... ···- . . -·-

RE: 

Message: 

no. of 
Pier' Angela Spaccia, Case No. 2011-0789 

OAH No. 2012020198 
pages 21 

Respondent Spaccia's Reply to CalPERS' Objection to 
the Declaration of Clifton Wade Albright, Esq. 

lncludinq cover sheet 

Oriainal sent: 0 first class mail 0 overnioht CJ not beina sent 
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HARLAND W. BRAUN, ESQ.
1880Century Park East, Suite 710
Los Angeles, California90067-1608
State Bar No. 41842
Telephone: (310)277-4777
Facsimile: (310) 277-4045

Attorney for Respondent
PIER'XNGELA SPACCIA

BOARD OF ADMINISTRATION

CALIFORNIA PUBLIC EMPLOYEES' RETIREMENT TRUST

In the Matter of the Calculation of
Final Compensation:

PIER'ANGELA SPACCIA,

Respondent,

and

CITY OF BELL,

Respondent.

CASE NO. 2011-0789
OAHNO. 2012020198

DISCUSSION OF EQUITABLE
ESTOPPEL AmPWTISS V. CALPERS,
157CAL.APP.4™983(2007)

Hearing Date: December 27-28,2012
Time: 9:00 a.m.
Location: Orange
ALT: James Ahler

INTRODUCTION

Pier'Angela Spaccia was a seven-year employee of the City ofBell who had

retired on July 31,2010. Pier'Angela Spaccia had no specific expertise in the CalPERS

system, and relied on the City ofBell, its attorneys and accountants, and CalPERS for

her beliefthat everything regarding herpension was legally in order.

Although she had nogeneral authority or obligations with regard to the CalPERS

compliance by Bell, fortuitously she was assigned tobe the interface for the CalPERS

2006auditofthe CityofBell. Thataudit specifically approved the payroll schedules

and individual contracts which were the basis for Bell's payments to CalPERS. Again

Discussion ofEquitable Estoppel &. Prentiss v. CalPERS, 157 CaLApp. 4* 983 (2007)

Attachment I (l) 
Page 1 of 10



FILE No.252 12/26 '12 16:31 ID:* BRAUN * FAX:0 277 4045 277 2270 PAGE 3/ 10

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

fortuitously, Ms. Spaccia wasassigned thetaskofrequesting a salary increase

exemption from CalPERS, which again required approval from CalPERS of her City of

Bell contractand its legal compliance.

After Ms. Spaccia retired, the City of Bell andCalPERS claimedthather pension

was fatally defective because the City of Bell improperly complied with required

pension documentation and CalPERS improperly approved the documentation. Had Ms.

Spaccia ever been given any hint bythe City of Bell or CalPERS that there was a fatal

flaw withherpension, she would have insisted her employer comply withCalPERS

regulations, or soughtemployment elsewhere.

DuringMs. Spaccia's employment CalPERS hadno difficulty accepting

hundredsof thousandsofdollars of funding for her pensionbased on what it now claims

is defective documentation. In fact, because the City of Bell's contributions for Ms.

Spaccia's pension were calculated byCalPERS, it should have no financial interest in

whether Ms. Spaccia obtains her pension because the pension hasbeen My funded by

the CityofBell, The City ofBell, however, whichis primarily responsible for any

defects in the documentation, now wishesto profit from its own failure to comply with

allCalPERS regulations by obtaining a rebate or offset from CalPERS for any pension

denied Ms. Spaccia.

Equitable Estoppel

Pier'Angela Spaccia was notresponsible for anydefects in the documentation for

the CityofBell CalPERS pension plan. The defects were specifically caused by the

City of Bell, the attorneys and accountants for theCityofBell, and the failure of

CalPERS to properly audit the CalPERS program for the City ofBell.

In fact, any review of the 2006CalPERS auditclearly indicates that the auditors

approved the CityofBell documentation. Now the Cityof Bellwishes to profit from its

own failure, andCalPERS wishes to deprive Ms. Spaccia ofher legitimatepension

because it failed to properly audit the City ofBell. This controversy is the classic case

where the doctrine of equitable estoppel bars the City ofBell from profiting from its

Discussion of Equitable Estoppel &Prentiss v. CalPERS, 157 CaLApp. 4*983 (2007)
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own failures, and CalPERS from depriving Ms. Spaccia of her pension because it failed

to properly audit and supervise the City ofBell.

Equitable estoppel applies where one party's conduct has led to the reliance of

another party to his or her detriment. Asdiscussed in Witkin, Summary ofCal. Law,

Equity, Equitable Estoppel, § 192 et seq., estoppel may be applied either where there is a

duty toact properly, or from the silence where there isaduty to speak.

TheCityofBellhad aduty to properly run itsCalPERS compliance soas to

protect its employees and pensioners. In fact, as discussed elsewhere, ifthe City ofBell

prevails in the argument that it should benefit from its own failure, itwill be able to

deprive at least ahalfdozen City ofBell retirees ofasubstantial portion oftheir

pension, and therefore gain aprofit from its own failure.

Similarly, CalPERS not only failed toproperly supervise the City ofBell,

accepted hundreds ofthousands ofdollars based on documentation itnow claims is non-

compliant, and actually approved the documentation of the City of Bell in the 2006

audit

CalPERS 2006 Audit ofthe Citv ofBell

The CalPERS 2006 City ofBell audit is Spaccia's Exhibit 31. The Court should

note that thisthorough audit nowhere questions whether there is adequate

documentation for apublicly available pay schedule. Moreover, at page 8 ofthe audit,

CalPERS states:

"Payrates from theCity's payroll registers and payrates reported to
CalPERS were reconciled to the City's salary schedules andBoard
resolutions. We reviewed asample of payrates reported in service period
1/06-3. All sampled employees' payrates were within the City's salary
schedules and/or Boardresolutions. However, we noted that the City s
Chief Administrative Officer received a 47.33% increase effective July 1,
2005."

This comment by theCalPERS auditors indicates that theynotonly viewed the

salary schedules and City resolutions, but knew that the City's ChiefAdministrative

Officer was being paid through aseparate contract not fully disclosed ontheCity's pay

schedules.

Discussion of Equitable Estoppel &Prentiss v. CalPERS, 157 CaLApp. 4* 983 (2007)
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The audit specifically refers to Government Code Section 20636 and does not

raise anyissue ofnon-compliance. To be fair, theaudit does raise the issue that the

Chief Administrative Officer receiveda substantial pay increase effective July 1,2005,

and noted thatwithoutspecial permission, the pay increase wouldbe disallowed under

CalPERS regulations. The audit does state that California Code ofRegulation, Section

572 allows for a special exemption to beapproved byCalPERS.

The Court shouldnote that the person to whom the report was submitted was

Pier'Angela Spaccia, who was mistakenly identified as the payroll manager in CalPERS

October 20,2006, transmittal letter. The report includes anOctober 16,2006, letter Ms.

Spaccia wrote to CalPERS indicating that efforts were being made to remedy the

findings ofthe 2006audit.

Bell's Response to 2006 Audit

On October 13,2006, CalPERS wrotePier'Angela Spaccia atransmittal letter

granting the City ofBell aone-time compensation adjustment for the CAO, the

Assistant CAO, and the City Council members, [See Spaccia's Exhibit 35] Exhibit 35

includes Ms. Spaccia's October 2,2006, letter toCalPERS requesting the exemption,

and also included a number of documents, more specifically as Attachment F,

Pier'Angela Spaccia's employment agreement.

Apparently now CalPERS alleges that it did not know that the individual

employment agreements were specifically listed on apay schedule, and yet approved a

substantial adjustment in income based on employment agreements which were

specifically submitted to CalPERS.

The combination ofthe comments in the audit agreement, andthe use of

Pier'Angela Spaccia's employment agreement as abasis for a special approval of apay

increase by CalPERS, would certainly lead any reasonable person in Pier'Angela

Spaccia's position to believe that other than thedefects pointed outinthe2006 audit

report, everything else was in substantial compliance withthe rules and regulations of

CalPERS.

Discussion of Equitable Estoppel &Prentiss v. CalPERS. 157 CaLApp. 4* 983 (2007)
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j Prentiss v. CalPERS

2 Apparently CalPERS wishes to use Prentiss v. CalPERS, 157 Cal.App.4th 983
3 (2007), to deprive Pier'Angela Spaccia and other retirees ofthe City ofBell oftheir
4 legitimate pensions: pensions which have been fully funded by the City ofBell.
5 Prentiss has no application to Ms. Spaccia's matter because Prentiss and the City

6 ofCorona specifically requested an exemption from the CalPERS regulations for
7 Prentiss' pay increase to become the manager of the water and power department. This
8 request was specifically rejected by CalPERS in 2001, and yet when Prentiss retired at
9 the end of2003, he ultimately sued CalPERS claiming that he had aright to such an

10 increased pension.

11 The Prentiss case reviews the basic principles involved in determining
12 "compensation eamable" under Government Code, Section 20636, much ofwhich is
13 inapplicable to Pier'Angela Spaccia.

14 Pier'Angela Spaccia was classified in the executive management category by the
15 City ofBell, and had an individual contract executed by CAO Robert Rizzo pursuant to
16 Resolution 2006-42. Apparently CalPERS has an issue with the contract because it was
17 not specifically listed on the "publicly available pay schedule."
18 In hindsight, Ms. Spaccia fully understands why there should be apublicly
19 available pay schedule which lists all employees ofthe City ofBeU. At the time she
20 worked at the City ofBell, except for ashort period prior to 2005, she had no
21 responsibility or authority over the pay schedules, the contracts, or how they were
22 maintained. However, because ofthe importance that CalPERS now seems to put on the
23 pubUcly available pay schedule during this hearing, she wonders why CalPERS never
24 brought this to her or the City ofBell's attention during the 2006 audit or during her
25 interaction with CalPERS while obtaining the special exemption recommended by the

26 I CalPERS auditors.
27 Additional Retirement Service Credit

28 As the Court knows from the previous hearing, CalPERS now claims that the

Discussion of Equitable Estoppel &Prentiss v. CalPERS, 157 CaLApp. 4* 983 (2007)
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additional retirement service credit is invalid because the funds had to come from the
individual employee rather than the City ofBell. Again, we have asimilar situation

with respect toequitable estoppel.

Ms. Spaccia believes that under the statute creating the opportunity to purchase
up to five years ofadditional retirement service credit, it makes little sense to prohibit a
municipality, ifit wishes, to purchase an employee's service credit. This could be done
for reasons ofaccelerating aretirement, settling alawsuit, or simply for good employee

relations.

In any event, CalPERS accepted at least adozen separate checks from the City of
Bell purchasing employees' service credit, yet never explained to the City ofBell, the
employees involved, or anyone else apparently, that it now interpreted afootoote in the
legislative history ofthe statute to mean that acity was prohibited from purchasing
service credit.

Again, CalPERS cannot impliedly misrepresent to acity that it can purchase
service credit, accept the city's funds for the employees' service credit, and now claim
after ttie employees fully relied on CalPERS, that such atransaction was illegal.

171
18
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28

CONCLUSION

Acity employee has aright to be able to work, earn apension, and rely on the
promise ofthat pension for the balance ofhis or her life. Pier'Angela Spaccia was such
an employee.

It is fundamentally unfair for the City ofBell to try to deprive her ofher rightful

pension by claiming that the City ofBell was not in full compliance with the CalPERS
regulations. Similarly, it is fundamentally unjust for CalPERS to take seven years of
funding from the City ofBell for Pier'Angela Spaccia's pension, fail to inform Ms.
Spaccia or the City ofBell that its paperwork was not in order, and now deny
Pier'Angela Spaccia the pension which she reasonably expected.

Pensions require stability, not merely the purchase ofalawsuit. Fortunately the

Discussion ofEquitable Estoppel &Prentiss v. CalPERS. 157 CaLApp. 4* 983 (2007)
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doctrine of equitable estoppel precludes both the City ofBell and CalPERS from

profiting from its own wrong or its own failure.
Respectfully submitted,

A* C r — XJADT AXTn W/PT>AITM
Date:

HARLANDWfBRAUN
Attorney for Respondent
ANGELA SPACCIA

Discussion ofEquitable Estoppel &Prentiss v. CalPERS. 157 CaLApp. 4* 983 (2007)
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FfiOOF OF SERVICE

I am a citizen of the United States anda resident ofthe County ofLos Angeles; I

am over the age of eighteen years and not aparty tothe within entitled action; my

business address is 1880 Century Park East, Suite 710, Los Angeles, California.

OnDecember 26,2012,1 served thewithin document entitled

DISCUSSION OF EQUITABLE ESTOPPEL AND
PRENTISS V. CALPERS. 157 CAL.APP. 4™ 983 (2007)

on the interested parties in said action, by transmitting atrue copy thereofas follows:

Office of Administrative Hearings
1350 Front Street, Suite 3005
San Diego, CA 92101
By E-mail: swfilings@dps.ca.gov
By Fax: (916) 376-6325

Wesley E. Kennedy, Esq. (
California Public Employees' Retirement System
P.O. Box 942707
Sacramento, CA 94229-2707
By E-mail:
By Fax: (916) 795-3659

Stephen Onstot, Esq.
Aleshire&WynderLLP B . inAA
18881 Von Karman Ave., Suite 1700
Irvine, CA 92612
By E-mail: sonstot@awattQmevs.com

I declare, under penalty ofperjury, that the foregoing istrue and correct.

Executed this day ofDecember, 2012, at Los Angeles, California.

JANUARY KI5W

Discussion ofEquitable Estoppel &Prentiss v. CalPERS. 157 Cal-App. 4* 983 (2007)

Attachment I (l) 
Page 8 of 10



FILE No.252 12/26 '12 16:32 ID:* BRAUN * FAX:0 277 4045 277 2270 PAGE 10/ 10

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

PftOQFOF SERVICE

I am a citizen ofthe United States andaresident of the County ofLos Angeles; I

amoverthe age ofeighteen years and nota party to the withinentitled action; my

business address is 1880 Century Park East, Suite 710, Los Angeles, California.

On December 26,2012,1 served the within document entitled

DISCUSSION OF EQUITABLE ESTOPPEL AND
PRENTISS V. CALPERS. 157 CAL.APP. 4™ 983 (2007)

on the interested parties insaid action, by transmitting atrue copy thereof as follows:

Office ofAdministrative Hearings
1350 Front Street, Suite 3005
San Diego, CA 92101
By E-mail: sanfilings@dgs.ca.gov
By Fax: (916)376-6325

Wesley E. Kennedy, Esq.
California Public Employees' Retirement System
P.O. Box 942707
Sacramento, CA 94229-2707
By E-mail: wesley kennedv@calpers.ca.eov
By Fax: (916)795-3659

Stephen Onstot, Esq.
Aleshire & WynderXLP
18881 Von Karraan Ave., Suite 1700
Irvine, CA 92612
By E-mail: sonstot@awattomevs.com

I declare, under penalty of perjury, thatthe foregoing is trueandcorrect.

Executed this ^6*/May ofDecember, 2012, at Los Angeles, California.
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