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California Public Employees’ Retirement System
P O. Box 942709
\ Sacramento, CA 94229-2709 Reference No.:
A\ //,, (888) CalPERS (or 888-225-7377) Circular Letter No.:  200-056-11
c TTY: (877) 249-7442 Distribution: 1V, V, VI, X, XII, XVI
CHIPEI{S www.calpers.ca.gov Special:
Circular Letter August 19, 2011
TO: ALL CALPERS EMPLOYERS

SUBJECT: ADOPTION OF CALIFORNIA CODE OF REGULATIONS, TITLE
2, SECTION 570.5 AND AMENDED CCR 571, SUBDIVISION (b)

The purpose of this Circular Letter is to inform you of the newly enacted
California Code of Regulations, (CCR) Title 2, Section 570.5 and amendments to
CCR Section 571, subdivision (b). On April 13, 2011 the CalPERS Board of
Administration adopted the proposed regulation and regulatory amendments to
clarify existing law and make specific the requirements for publicly available pay
schedule as that phrase is used in the definition of “payrate,” and written labor
policy or agreements as used in the definition of special compensation. The
regulations became effective August 10, 2011.

The addition of Section 570.5 and amendments to Section 571, subdivision (b)
will ensure consistency between CalPERS employers and enhance the
disclosure and transparency of public employee compensation by requiring that
the payrate or item of special compensation be listed on a pay schedule or in a
document meeting criteria set forth in the regulations.

CCR 570.5 - Requirement for a Publicly Available Pay Schedule

This regulation requires that each pay schedule include:
= position title for every employee position
e payrate for each position
+ time base for each payrate

This regulation also contains criteria for ensuring the pay schedule is publicly
available and does not permit a reference to another document in lieu of
disclosing the payrate. Further, the regulation clarifies that “compensation
earnable” will be limited to the amount listed on a pay schedule that meets all of
the established criteria, and identifies how payrate may be determined where
employers fail to meet the requirements.

This regulation applies to all employers reporting compensation to CalPERS.
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CCR Section 571, Subdivision (b) Amendment — Special Compensation

This amendment clarifies existing law by ensuring greater transparency and
disclosure of special compensation items in written labor policies or agreements.
The labor policy or agreement must include:

+ the conditions for payment of the item of special compensation

« eligibility requirements and amount for each special compensation item

The written labor policy or agreement cannot reference another document in lieu
of disclosing the details of the special compensation. In addition, the written
labor policy or agreement must be duly approved, posted or immediately
accessible and available for public review, retained for not less than five years,
and include an effective date.

CCR Section 571, subdivision (b) applies to all schools and public agencies
reporting compensation to CalPERS.

Conclusion

These regulations benefit the public, employers, members, and CalPERS staff by
clarifying existing law, ensuring consistency in the reporting of compensation and
enhancing disclosure and transparency of public employee compensation.

We have attached CCR sections 570.5 and 571 for your convenience.

If you have any questions, please call the CalPERS Customer Contact Center at
888 CalPERS (or 888-225-7377).

DARRYL WATSON, Chief
Customer Account Services Division

Enclosure
California Code of Requlations 570.5 and 571 (PDF, 12 KB)
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YOLUME 1
CALIFORMNIA LEGISLATURE
AT SACRAMENTO
1993-94 REGULAR SESSION
1993-94 FIRST EXTRAORDINARY SESSION

SENATE FINAL HISTORY

SHOWING ACTION TAKEN IN THIS SESSION ON ALL SENATE BILLS
CONSTITUTIONAL AMENDMENTS, CONCURRENT, JOINT RESOLUTIONS
AND SENATE RESOLUTIONS

{800) 666-1917

COMVYENED DECEMBER 7, 1992

ADJOURNED SINE DIE NOVEMBER 30, 1994 ]
=
o
W
DAYS IN SESSION 255 &
—
CALENDAR DAYS 725 z
—
=
w
| >
"_ <
2]
O
| i
H s}
|
H
; LT. GOYERNOR SENATOR BILL LOCKYER N
President of the Senate President pro Tempore \‘.‘
.‘ a
Compiled Under the Directian of .: L
RICK ROLLENS .

Secretary of the Senate

8y
DAVID H. XNEALE, ESQ.
History Clerk
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SENATE FINAL HISTORY

S.B. No. 33-Russell (Principal coauthor: Senator McCorquodale)
(Principal coauthor: Assembly Member Cannella)
{Coauthors: Senators Hughes and Kopp) (Coauthors:
Assembly Members Conroy and Ferguson).

An act to amend Sections 20025.2, 20181, 20335, 20361, 20615, 20862.5, 2D862.8,
and 21151 of, to add Sections 200222, 20024.03, 20304, and 206135 to, to repeal
Sections 20022.05, 20361.1, 203612, and 203613 of, and to repeal and add
Sections 20022 and 20023 of, the Government Code, relating to public
retirement.

1992
Dec.
Dec.
1993
Jan.

Jan.

Mar.

Mar.
Mar.

May
May

May
June
June
une
June
June
July

Aug.

Aug.

Aug.
~Aug.
Sept.
Sept.
Sept.
Sept.
Sept.

Sept.
Oct.
Qct.

23— Introduced. To Com. on RLS. for assignment. To print.
30—From print. May be acted upon on or after January 29.

4—Read first time.
6—To Com. on RLS.
16—From committee with authot’s amendments. Read second time.
Amended. Re-referred to committee.
18—Re-referred to Com. on P.E. & RH.
22—Set for hearing March 29.
30—From committee: Do pass, but first be re-referred to Com. on APPR.
(Ayes 3. Noes 0. Page 541.) Re-referred to Com. on APPR.
17—Set for hearing May 24. - .
18—From committes with author’s amendments. Read second time.
Amended. Re-referred to committee.
28—From committee: Do pass as amended. (Ayes 13. Noes 0. Page 1303.)
\.—Read second time. Amended. To third reading.
7—To Special Consent Calendar.
10—Read third time. Passed. (Ayes 38. Noes (. Page 1643.) To Assembly.
10—In Assembly. Read first time. Held at Desk.
17--To Com. on P.E . R. & §S.
2—From committee with author's amendments. Read second time.
Amended. Re-referred to commmittee.
16—From committee: Do pass as amended, but first amend, and re-refer
to Com. on W. & M. (Aves 8. Noes 0.) Read second time. Amended.
Re-referred to Com. on W. & M.
19—From comumittee with author’s amendments. Read second Hme.
Amended. Re-referred to committee.
30~~From committee: Do pass as amended. To Consent Calendar.
31—Read second time. Amended. To second reading.
|—HRead second time. To Consent Calendar.
3—Read third time. Passed. (Ayes 76. Noes 0. Page 3587.) To Senate.
3—In Senate. To unfinished business.
7—To Special Consent Calendar.
9—Senate concurs in Assembly amendments. (Ayes 35. Noes 2. Page
3370.) To enrcllment.
17—Enrolled. To Governor at 3 p.m.
ll-rAggroved by Governor.
11—Chaptered by Secretary of State. Chapter 1297, Statutes of 1993.

$.B. No. 34—Ayala (Principal coauthor: Senator Leonard) (Principal
coauthor: Assembly Member Brulte) (Ccauthor: Senator
Rogers) (Coauthor: Assembly Member Woodruff) .
An act to add Section 7076.1 to the Government Code, relating to enterprise
zones, and declaring the urgency thereof, to take effect immediately.

1992

Dec.
Dec.

29-Intreduced. To Com. on RLS. for assignment. To print.
30~-From print. May be acted upon on or after January 29.

1Read first Hme.
6—To Cams. on G.O. and REV. & TAX.

1—Returned to Secretary of Senate pursuant to Joint Rule 36.
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SENATE PUBLIC EMPLOYMENT & RETIREMENT COMMITTEE 3B 53
Teresa Hughes, Chairwoman dearing date: 3/29/93
SB 53 (Russell), as amended 3/16/S3 ' FISBCAL: Vyes

PERS: INFLATION OF "CCOMPENSATION" UPON WHICH PERS BENEFITS ARE
CALCULATED: REMEDIES

HISTORY:
Sponsor: PERS Board of Administration

Prior legislation: SB 2470 (Cecil Green)
Ch. 1544 /Stats 1990
AB 2331 (Elder) 1992
vatoed

SUMMARY:

Wwould provide a variety of statutory changes in response to the
recently uncovered, but apparently widely used, practice of
"spiking" (intentional inflation) the final "compensation" (upon
“hich retirement benefits are based) of employees of PERS local
contracting agencies.

ANALYSIS:
1) PROBLEMS WITH EXISTING LAW.

Existing PERS law contains a detailed definition of those pay
ana benefit items which may be included in the definition of
final "compensation" eligible for use in the calculation of
retirement benefits.

cxisting PERS law also contains a detailed definition of those
nay and benerit items which are specifically excluded in the
definition of final "compensation" eligible for use in the
calculation of retirement benefits.

However, the committee is advised that existing PERS law
defining "compensation® is clearly flawed.

A series of audits have shown widespread "spiking" (purposeful
inflation) of the final "compensation” (upon which retirement
penefits are based) local contracting agency employees is a
major problem in the Public Employees' Retirement System.

page 1 (more) o
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) HISTORY OF "SPIKING" LEGISLATION.

The committee is advised that since the "spiking" problem was
recognized saveral years ago, several attempts have been made to
solve the problem:

a) In 1990, Ch. 1544 authorized the hiring of additional
auditors at PERS. In conjunction with auditors from the
State Controller's Office, a series of audits resulting from
this legislation indicated a systemic problem with its roots
in the interpretation of existing PERS statutory definitions
of "compensation.

by In 1992, first attempt at legislation to curb pension
abuse was made in AB 2331 (Elder). While originally a PERS
sponsored bill, the bill was amended in ways that the System
did not support. The bill was vetoced by the Governor.

c) During the past three months, numerous meetings were
conducted by the author involving PERS staff and interested
parties during which a total review of PERS pension "spiking"
accountability issues was conducted.

A high degree of consensus has, thusfar, been achieved among
the parties in the development mutually agreed upon reform
language embodied in this bill.

1) PERS BOARD ADOPTED A "SHORT-TERM" SOLUTION LAST DECEMBER

The committee 1s advised that the PERS Board, on December 18,
1992, adopted a short-term solution for resolving the many cases
of pension abuse and improper payroll reporting that have been
uncovered during agency audits and automated audits of member
records when processing retirement applications.

This short-term solution was implemented by board regulations
which are to sunset on June 30, 1994,

3J) THIS BILL - AN OVERVIEW.

This bill provides substantial revisions of existing PERS law in
the following areas:

a) provides a clear definition of compensation (current
provisions relating to reportable pay-rate and compensation
would be repealed and new definitions added),

b) provides full funding of all member benefits,

c) raduces the ability to manipulate "compensation", thereby
‘ncreasing benefits,

d) provides the PERS Board with clear oversight of benefits,

pags 2 (more)
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2) does not 1nterrere with collective bargaining
£} allows a l12-month window period for the re-negotiation of

labor agreements which provide for the "grandfathering” of
penefits negotiated in good faith and based on information
provided by PERS until-6/30/94

gq) provides a 10 year, rather than three year, statute of
limitations in cases of fraud,

1) penalizes agencies that knowingly fail to enroll eligible
employees into membership,

i} corrects an inequity in the conversion of sick leave into
pension service credit at the time of retirement,

7} eliminates abuses by truly part-time city attorneys who
are currently treated as "elective officers,"

k) adds a provision to permit the conversion of
employer-paid member contributions during a members final

compensation period if the employer opts to include this g
provision in its contract and pay for it, y
D

1) eliminates windfall benefits to certain elected or 2;
appointed board/council members who can now receive full-time 2
PERS service credit for monthly meetings, ~
m) repeal the authority that permits employers to hire S
retired annuitants for a limited but indefinite duration S
(i.e., without regard to the 960 hours in a calendar year %
rule that applies to employment situations for most other @
retired annuitants) to £ill a temporary vacancy until a =z
permanent appointment is made, and w
pra

n) simplifies internal and external audits. W
=

5

FISCAL IMPACT: g
T

according to PERS, =
. . o =
w,..administrative costs arising from the bill would be \z‘
principally realized in informing employers of the many ".:
changes that result from its enactment. Informational »

letters, revision of the PERS Public Agency Procedures Manual
and employer training seminars would all be required to
educate employers of the provisions of the bill. In
addition, regulations would have to be drafted, approved, and
published as reguired by statute.

These ars routine and ongoing activities in the system and
those specifically resulting from this bill, though providing
an increased workload, can be absorbed within existing
rasources.”

page 3 (more)
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COMMENTS:

1) The committee is advised that a section-by-section analysis
of this bill 1s attached.

2) PERS arguments in suppeort of this bill are as follows:

"The bill would provide for more specificity as to which
forms of special compensation are reportable to the system by
requiring that they be identified in board regulations.

It would restrict an employers ability to spike pension
benefits for prgferred employees and provide up-front funding
for the conversion of employer-paid member contributions.

It would motivate employers to enter employees into PERS
membership at the time they first qualify and, in general,
provide the system with greater statutory authority to combat
pension abuse and ensure more accurate payroll reporting."
3) SUPPORT:
California State Assoclation of Counties
California Union of Safety Employees
California Faculty Association
City of Claremont
4) QPPOSITION:

none to date

David Felderstein SB 53
March 26, 1993

page 4 (more)
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SECTION-BY-SECTICN ANALYSIS OF THE 3/16/93 VERSION OF SB 53
PROVIDED TO THE COMMITTEE BY PERS

Section 1 (repeal Government Code Section 20022)

section 20022 has long defined what is and what is not
reportable compensation for PERS purposes. The section has
neen amended many times to address new forms of compensation
and as new and imaginative forms of special compensation are
contrived by employers and employees, or as related federal
regulations are published, more amendments continue to be
needed. With the passage of this bill, board regulations
would define which forms of special compensation are
reportable for PERS purposes.

section 2 (add Section 20022) to succinctly define compensation
as this term is to be understood when found throughout the
retirement law

This section speaks to the actual remuneration received by a
nember that 1s reportable to the system and that will be used
in determining the member's creditable service and the amount
of the employer's and the member's contributions.

(800) 666-1917

Section 3 (repeal section 20022.05)

This section now identifies which forms of special
compensation can be reportable compensation for PERS
purposes. It also specifies that the Department of Personnel
Administration will decide what is compensation for
nonrepresented state employees, and that the Trustees of the
california State University will determine what is considered
compensation for managerial and superviscory employees of the
CsU.

nder this bill Section 20023 and board regulations would
identify what is "special compensation." The bill makes no
crovision for DPA or the CSU Trustees to make this
determination for their respective nonrepresented employees.
cpecial compensation for state, school and local agency

4/ LEGISLATIVE INTENT SERVICE

mempers that will be reportable to PERS would be defined by %:;‘
poard regulations. |.:=

Section 4 (add Section 20022,2)

This section would define the term "labor policy or
agreement” as the term is to be understood when found
—hrougnout the retirement law.

page 5 (more)

0092



Attachment G
CalPERS Exhibit 25
Page 8 of 14

3ections 5 (repeal Section 20023)

This section defines the term "compensation sarnable" and
saction 6 would add a new definition for the tarm.

This section would define compensation earnable in terms of
the normal payrate, rate of pay, or base pay utilized for the
pericdic reporting of payrell information to the system and
the calculation of retirement benefits earned and to ensure
the proper funding of retirement benefits throughout the
member's covered employment.

pPayrates would have to be stable and predictable among all
members of a group or class of employment and would have to
be publicly noticed b the governing body.

This section would also provide for compensation received for
extraordinary duties, i.e., "special compensation." It would
replace the current "special compensation” statute, Section

20022.05 which would be repealed. :

The board would be required to define in regqulations each
rype of special compensation that will be allowed. The
regulations would be an all-inclusive list; therefore, any
item of special compensation not listed in the regulations
will not be considered compensation earnable for PERS
purposes.

(800) 666-1917

also defined in the section are the terms "group or class of
employment" and "final settlement pay."

Ssection 7 (add Section 20024.03)

Thig section would define the term "final compensation" as
rhe term is to be used in determining any benefit resulting
from service in an elected or appoilnted position.

The addition of this section would limit the final
compensation used in computing any benefit accruing from
silected or appointed service with an agency to the highest
average annual compensation earnable b the member during his

or her elected or appointed service with the agency.

The member, then, could have more than one final
compensation. Provision is made to preclude the application
of this section to members serving in elected or appointed
offices on the date this section would become operative.

tlected or appointed cfficers receive a year of service
credit for each year of tenure in office (pursuant to 3Section
20814) regardless of the amount of service actually
pertformed.

page & imore)
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while in scme cases the compensation received is commensurate
with the position, in many cases only minimal remuneration is
received for service in the office.

Frequently, the benefit accruing from this service is
substantial because of a high final compensation acquired
through an other highly compensated position while a member
of PERS or of a reciprocal retirement system.

This can result in a large unfunded liability for the
employer with whom the member served in an elected or
appointed capacity.

section 8 (amend Section 20025.2)

These amendments would redefine which of two or more
full-time positions shall be reportable for PERS membership.

There are occasions where PERS members occupy two full-time
positions and where the compensation is vastly different
petween the two positions. This is frequently the case where
one of the positions is an elected or appointed position as
defined in Section 20361.

Under current law a member may elect membership through a
very low paying elective or appointed office and, later, for
purposes of determining his or her final compensation, resign
from the elective or appointed office and continue on in the
much more highly compensated second pesition. This creates a
large unfunded liability for the employer for whom the member
served in the elective or appointed office.

(800) 666-1917

This amendment would provide that the member would contribute
on the more highly compensated position and, thereby, keep
his compensation earnable more in line with the final
compensation eventually used to determine his or her
retirement benefits.

Section 9 (amend Section 20181)
This amendment would provide a 10 year, rather than a three

year, statute of limitations in cases of fraudulent reporting
of compensation to the system.

_'.:'7 LEGISLATIVE INTENT SERVICE
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gection 10 (add Section 20304)

This new section would motivate employers to bring employees
into PERS membership promptly when they gualify.

Failure to bring employees into membership timely, or at all,
is not uncommon. The addition of this section to the
retirement law would provide a statutory penalty for agencies
chat fail to enroll employees into membership upon
gqualification when the employver knows or should have known
that they qualified.

page 7 (more)
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Zection 11 {amend Section 20335)

These amendments would give statutory recognition to the
position of assistant city attorney and to the fact that it
and .the positions of city attorney and deputy city attorney
are not excluded from membership in the system while others
who perform prorfessional legal services for a city are
excluded.

Jection 12 (amend Secticn 20361)

This amendment would redefine the definition of "elective
officer," to specifically exclude certain elective and
appointive officers from membership in the system, and to
specify that a city attorney and an assistant city attorney
are excluded from the definition of an elective officer.

The bill grandfathers in persons in an elective or appointed
position on the operative date of the bill, and prescribes
that the board shall be the sole judge of which elected or
appointed positions qualify the incumbent as an "elective
officer."

The purpose of this amendment is to exclude from membership
in the system those elected and appointed officers who serve
on commissions, boards, councils or similar public bodies who
receive full service credit for minimal service and are
typically compensated only for attendance at meetings and
reimbursed for expenses.

(800) 666-1917

These members are often able to use service from these
elected or appointed positions with final compensation
derived from a regular full-time and well compensated
position and reap a windfall of unfunded benefits.

This amendment would address this problem by excluding from
membership elected or appointed officers to commissions,
boards, councils or similar bodies of about 746 local
contracting agencies and 57 county school employers except
for those specifically included.

A/ LEGISLATIVE INTENT SERVICE

,

Additionally, this amendment would remove city attorneys from
the definition of "elective officer." By so doing city
attorneys would not be excluded from membership but they
would have to meet the same membership eligibility
requirements as do all other employees of a contracting
agency.

%

L
ot

What prompts this amendment i1s that typically this position
is filled by a lawyer who has his or her own law firm. The
city pays the attorney a retainer, usually $24,000 - $28,000
per year, plus Ises and expenses.  Work assignments are then
funneled to the law firm at a set fee (usually $150 - $200
per hour). During the course of a year over one hundred

page 8 (more)
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-housand dollars ($100,000), and as much as two hundred and
fifty thousand dollars ($250,000), can be paid for legal
reprasentation.

nuring the city attorney's final compensation periocd, he or
she negotiates a different style contract that pays all fees
as salary. This leads to enormous unfunded benefits.

Section 13 (repeal Section 20361.1)

This section would be repealed to remove a unique and little
used pergquisite enjoyed by "elective officers."

This section provides a one time opportunity for an "elective
officer," who is in active membership in the system, to
arbitrarily terminate his or her membership and take a refund
of contributions and, at some later date, again elect
membership should he or she choose to do so. No other
members of the system have this option.

Section 14 (repeal Section 20361.2)

The proposed amendment to Section 20361 would exclude from
nembership, after the operative date of this legislation, an
elected officer holding the office of member of a county
board of education.

Section 20361.2 would, if it were retained in the law, be in
conflict with Section 20361 and contrary to the intent of who
should be included in the definition of "elective officer."

Section 20361 would provide for the continuing membership of
any persons who are in membership pursuant to this Section
(20361.2) on the operative date of this legislation.

currently, no county board of =ducation has elected to be
subject to this section.

section 15 (repeal Section 20361.3)

This bill would amend Section 20361 to remove a city attorney
from optional member and "elective officer" status in the
system. By so doing this would place a city attorney under
the same membership eligibility requirements as other
employees of a city.

It would be inappropriate for an assistant city attorney to
nave elective officer status when that status is not sxtended
to a city attcrney. By repealing this section a city would
no longer be able elect to include an assistant city attorney
in the definition of elsctive officer.

page 9 (more)
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only two cities have elected to amend their contracts for
this provision, Simi Valley and Imperial Beach. The
amendment to Section 20361 would provide that an assistant
city attorney in these cities on the operative date of this
legislation would continue in elective officer status.

Section 16 (amend Section 20615)

This amendment would align this section with other provisions
of this bill by requiring that employers extend this benefit
of employer-paid member contributions to all members in a
group or class of employment and not just to some individual
mempers in a group or class of employment.

Section 17 (add Section 20615.5)

This section would permit a local contracting agency or a
school employer to include in its contract with the system
the authority to convert employer paid member contributions
o salary during a member's final compensation period of
amployment.

Section 20615 has, since the early 1980's, alloved
contracting agencies and school employers the option of

paying all or a portion of the normal contributions required
of a member.

It has also allowed the employer the option of discontinuing
the payment of the member's contributions at any time.
Employers have, over the years, collectively bargained with
employee groups to pay the member's contributions in lieu of
giving the employee a pay raise.

Associated with these agreements was a provision for the
conversion of the employer-paid member contributions to
salary during an individual employees final compensation
period.

The result was pension spiking and an unfunded liability for
the employer. This has been a popular practice which has
become a part of many collective bargaining agreements, and
one which both employers and employees believe should be
continued.

This proposed addition to the retirement law would permit the
continuation of this practice on an actuarially funded basis.
The employer could provide, by contract option, for the
conversion of employer-paid member contributions for groups
or classes of employees.

Public notice would have to be given of an agency's intention
£o provide this benefit and new employees would have to be
informed of how this benefit fits into their total
compensation and benefit package.

page 10 (more)
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Section 18 (amend Section 20616)

This amendment would conform Section 20616 to Section 20615
as that section would be amended by this bill.

This amendment to Section 20616 would require the state or
the Regents of the University of California to extend the
benefit of employer-paid member contributions to all members
in a bargaining unit or category of employment, and not just
to a select individual or individuals, if it chooses to
provide the benefit at all.

Section 19 (add Section 20616.5)

This new section would provide for the conversion of
employer-paid member contributions for state and University
of California employees during the employees final
compensation period.

Conversion would be permitted for represented state members
when agreed to in a memorandum of understanding and for
nonrepresented members when approved by the Department of
pPersonnel Administration or the Regents of the University of
California, as appropriate.

(800) 666-1917

This benefit would be actuarially funded and members must be
informed of how this benefit relates to their total
compensation and benefit package.

Section 20 and section 21 (amend Section 20862.5 and Section
20862.8)

These amendments would clarify for employers how sick leave
is to be reported to the system for the crediting of
additional service to member accounts.

These amendments provide that no additional days of sick
leave are to be reported for the purpose of increasing a
member's retirement benefit and, where violation of this
provision is discovered retirement benefits may be adjusted.
Abuse has been found in this area and these amendments are
needed to specifically prohibit this practice.

'o:':l LEGISLATIVE INTENT SERVICE
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Section 22 (amend Section 21151)

This amendment would eliminate the ability of an employer to
hire a retiree for an indefinite period until a permanent
appointment can be made.

It has been found that employers are abusing this provision.
The 960 hours in any calendar ysar than an employer can hire

a retired annuitant should be sufficient time for an employer
to make a permanent appointment to £fill a vacant position.

page 1l (more)
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section 23 provides that the bill shall beccome operative on July
1, 1994.

page 12 (end)
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o Anaiyst Name: Marsha Jones
T - . ~hone No.: 226-3451
E AND CONSUMER SERVICES AGENCY ENROLLED BiLL REPORT
NEPARTMENT -' AUTHOR SILL NUMBER
Public Employees’ Retirement System Russell SB 53

SUMMARY

This bill makes significant changes {0 a number of areas in the Public Employees’
Retirement Law for the purpose of curbing pension abuse. The primary cause of
“pension abuse” or "pension spiking” has been a patchwork, difficult-to-understand
statute. Senate Bill 53 eliminates the convoiuted language resulting from over 19
amendments (12 of which were enacted in the 7 year period between 1983-1990) and
begins anew, starting with the fundamental question of what compensation should be
cermitted to form the basis of a pension from a public pension system. The language
in this kil closes the loopholes.

LEGISLATIVE HISTORY

in 1992, similar legislation was introduced, AB 2331 (Elder), to curb pension abuse.
This Board-sponsored measure was exiensively amended during the process in ways
the System could not support. Therefore, the Board eventually withdrew its
sponsorship because of concerns that the provisions of the bill would result in
unfunded liabiities for the employer. {The PERS Board eventually took a *"Neutral®
nosition on the bill after extensive amendments in the final days of the legislative
sassion.) The bill was vetoed by the Governor.

FROGRAM IMPACT

3B £3, if enacted, wouid have a positive program impact on the retirement system.
This bill recognizes that current law resulted in many employment agreesments that
curport to permit certain forms of "compensation” to be for PERS purposes; while well-
intentioned, these arrangements fall outside PERS-permitied "compensation.”
However, SB 53 also recognizes that these PERS benefits were bargained for in good
‘aith, in exchange for giving up other benefits. SB 53 establishes a starting point, July
1, 1994, for the new clearer definition of “compensation®; this starting point permits
smployees and employers to go back to the bargaining table to renegotiate benefits

(800) 666-1917
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within the parameters of the law. %
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-1 vore:, Assembly vOTE: Senate
| Ficor Aye_ 76 No_0_ Floor: Ave_38 No_0O
Policy Committee: Aye_3 No_0 Policy Committee: Aye_3_ No_0Q
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SB 353 -2-
EBR

£8 53 also recognizes that local employers may have legitimate reasons to agree to
new methods of defining total compensation. Rather than seek to absolutely prohibit
all methods that have been established during the past decade, SB 53 permits the
employer to contract for one additional contract amendment. This optional benefit
would allow the employer to convert to salary previous employer-paid member
contributions during the finat compensation period but only so long as two
fundamental -public policies are satisfied: (1) the enhanced benefit must be paid
ior on a pre-funded basis. This ensures that today's taxpayers pay for the costs of
governmental services they receive today, rather than shiiting these costs to future
generations; and (2) the taxpayers are given ample notice (i.e., two publicly agendized
meetings of the local governmental body) of the increased cost. Spiking practices
such as converting sick leave or vacation leave to saiary during the final compensation
period or reporting unearned salary increases in the forms of bonuses are strictly
nrohibited by this bill.

SPECIFIC FINDINGS

o The bill would add a new Secticn 20022 to the Government Code to succinctly
define compensation as this term is 10 be undersiood when found throughout the
retirement law.

This section speaks to the actual remuneration received by a member that
is reportable to the System. This amount will be used in determining the
member’s creditable service and the amount of the employer’'s and the
member’s contributions.

2 The bill would repeal existing Government Code Section 20022,

Section 20022 has long defined what is and what is not reportable
compensation for PERS purposes. The section has been amended many
iimes to address new forms of compensation. in the past ten years, new
and imaginative forms of "special’ compensation have been developed by
amployers and employees, and as related federal regulations are
nublished (2.g., concerning overtime standards), more amendments
continue to be needed The provisions of this bill would require PERS tﬂ
Jevelop regulations to define which forms of speciat

{beyond the new statutory baseline definition) are raportable for PERS

PLTPOSES.
2 This bill would repeal Section 20022.05.

3action 20022.05 now repeats (from Section 20022) which forms of speciat
compensation can be reportable compensation for PERS purposes. it
2iz0 specifies that the Department of Personnel Administration decides

(800) 666-1917
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what is "compensation’ for nonrepresented state employees, and that the
Trustees of the California State University determine what is considered
*compensation” for managerial and supervisory employees of the CSU.

Under the provisions of this bill, Section 20023, and PERS regulations for
tocal and school empioyers, would identity what is "special
compensation.” The Department of Personnel Administration and the
Trustees of the California State University would have the authority to
determine which payments and allowances that are paid to state or CSU
smployees will be considered special compensation, subject to review
and approval of PERS. Special compensation for school and local agency
members that will be reportable 1o PERS would be defined by reguiations.

o This bill would add Section 20022.2 to define the term "labor policy or agreement”
as the term is to be understood when found throughout the retirement !aw.

o The bill would repeal Section 20023 which defines the term "compensation
agmabie® and would add a new definition for the term.

This section would define compensation earnable in terms of the normal
payrate, rate ot pay, or base pay utilized for the periodic reporting of
nayroll information to the System and the caiculation of retirement
beneiits earned, and 1o ensure the proper funding of retirement benefits
throughout the member’'s covered employment. Payrates would have to
te stable and predictable among all members of a group or class of
employment and for members not in a group or class and wouid have to
be publicly noticed by the governing body. This section would also
provide for compensation received for extraordinary duties, i.e., "special
sompensation.” it would replace the current "special compensation”
statute, Section 20022.05 which would be repealed. PERS would be
required to define in regulations each type of special compensation that
will be allowed. The regulations wouid be an all-inclusive list; therefora,
any item of special compensation not listed in the reguiations wilt not be
considered compensation earnabie for PERS purposes. Also defined in
the section are the terms "group or ciass of employment” and “final.
settiement pay." The section would delineate what constilutes "payrate”
and what is and is not "special compensation” for state members including
CSU and would contrast these provisions with any conflicts arising from
any approved memorandum of understanding. The Department of
Personnel Administration and the Trustees of the Califcrnia State
University would be authorized t0 determine which payments and

(800) 666-1917
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aliowances paid to nonrepresented state employees would be considered
"compensation.” Special compensation items for represented state and
CSU members would have to be approved by PERS before being included
as "compensation” for retirement purposes.

o The till would add Section 20024.03 which would define the term "final
compensation® as the term is to be used in determining any benefit resulting from
service in an elected or appointed position.

The addition of this section would limit the final compensation used
in computing any benetit accruing from elected or appointed
service on a city councii or a county board of supervisors to the
highest average annual compensation carnable by the member
during his or her etecied or appointed service in each oifice. The
member, then, could have more than one iinal compensation.
Provision is made to preclude the application of this section to a
member serving in the elected or appointed office on the date this
section would become operative.

Currently, elected or appointed officers receive a year of service credit for
sach year of tenure in office (pursuant to Section 20814) regardiess of the
amount of service actually pertormed. While in some cases the

- compensation received is commensurate with the position, in many cases
only minimal remuneration is received for service in the oifice.
Frequently, the beneiit accruing from this service is substantial because of
a high final compensation acquired through an other highly compensated
nosition while a member of PERS or of a reciprocal retirement system.
This can result in a large unfunded liability for the employer with whom
the member served in an elected or appointed capacity.

o The bill would amend Section 20025.2 to redefine which of two or mora full-ime
positions shall be reportable for PERS membership.

x5 %%

(800) 666-1917
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There are occasions where PERS members occupy two fuil-time positions

and where the compensation is vastly difterent between the two positions.
This is frequently the case where one of the posilions is an elected or. . = ...
appointed position as defined in Section 20361. Under current law, a
member may elect membership through a very low paying elective or

appointed office and, later, for purposes of determining his or her

final compensation, resign from the elective or appointed oifice and

continua on in the much more highly compensated second position.
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This creates a large unfunded liability for the employer for whom the
member served in the elective or appointed office. This amendment
would provide that the member would contribute on the more highly
compensated position and, thereby, keep his compensation earnable
more in line with the final compensation eventually used to determine his
a2r her retirement benefits.

o The bill would amend Section 20181 to provide a 10 year, rather than a three
vear, statute of limitations in cases of fraudulent reporting of compensation to the
System.

o The bill would add Section 20304 to the Government Code to motivate ermpioyers
0 bring employees into PERS membership promptly when they qualify.

Faiiure to bring employees into membership timely, or at all, is not
uncommon. Tne addition of this section {0 the retirement law would
orovide a statutory penality for agencies that fail to enroll employees
into membership upon quaiification when the employer knows or
should have known that they qualified.

o2 This bill would amend Section 20335 of the Government Code to give statutory
recognition to the position of assistant city attorney and to the fact that it and the
sositions of city attorney and deputy city attorney are not excluded from membership
in the System while non-emgloyees who perform professional legal services for a city
are excluded.

o The bill wouid amend Section 20361 to redefine the definition of "elective cfficer,”
0 specifically exclude certain elective and appointive officers from membership in the
System, and-to specify that a city attorney and an assistant city attorney are excluded
fraom the definition of an elective officer. The bill grandfathers in persons in an elective
or appointed positicn on the operative date of the bill, and prescribes that PERS shall
e the sole judge of which elected or appointed positions qualify the incumbent as an
*zlective officer.” '

The purpose of this amendment is to exciude from membership in
the Sysiem those elecied and appoinied officers who serve on
caommissions, boards, counciis or similar public badiaes who receive
jull service credit for minimal service and are typicaily compensated
only for attendance at meetings and reimbursed for expenses.
These members are often able t0 use service from these elected or
appointed positions with {final compensation derived from a regular
full-time and well compensated position and reap a windi{all of
unfunded benefits.

(800) 666-1917
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znjoyed by "slective officers.”

This amendment wouid address this problem by rxciuding from
membership elected or appointed officers to commissions, boards,
councils or similar bodies of about 746 local contracting agencies and 57
county school employers, except for those specifically included.

This amendment would remove city attorneys from the definition of
"atective officer.” City atiorneys would not be excluded from membership,
sut they would have to meet the same membership eligibility
requirements as do all other employees of a contracting agency. What
nrompts this amendment is that typically this position is filled by a lawyer
#ho has his or her own {aw firm. The city pays the attorney a retainer,
usueaily $24,000 - $28,000 per year, plus fees and expenses. ‘Work
assignments are then funneiled to the law firm at a set fee (usually $150 -
3200 per hour). During the course of a year, over one hundred thousand
doilars ($100,000), and as much as two hundred and fifty thousand dollars
{$250,000), can be paid for iegai represemtation. During the city attorney’s
iinal compensation period, he or she negotiates a different style contract
*hat pays all fees as salary. This leads to enormous unfunded benefits.

The bill would repeal Section 20261.1 to remcve a unique and little used perquisite

This section provides a one iime opportunity for an "elective officer,” who
'3 in active membership in ithe System, to arbitrarily terminate his or her
membership and take a refund of contributions and, at some later date,
again elect membership should he or she choose to do so. No other
members of the System have this option.

This kill would repeal Section 203681.2.

The proposed amendment {0 Section 20361 would exciude from
membership, after the operative date of this legislation, an elected oificer
holding the office of member of a county board of education. Section
20361.2 wouid, if it were retained in the law, be in confiict with Section
20361 and contrary to the intent of who shouid be inciuded in the
definition of "elective oificer.” Section 20361 would provide for the
comtinuing membership of any persons who are in membership pursuamt
g thig section (20361.2) on the operaiive dats of this legislation.

(800) 666-1917
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o] This bill would repeal Section 20361.3.

in 1985, this section was added to the Governmant Code to provide that
any person holding the office of assistant city attorney is an "elected
gtficer® for purposes of electing optional membership pursuant to Section
20361.. If this bill is enacted, a city wouid no longer be able to contract to
be subject to this optional section.

o The bill would amend Section 20615 of the Government Code.

This change in law would align this section with other provisions of this
bill by requiring that employers extend this benefit of empioyer-paid
member contributions to all members in a group or ciass of employment
and not just 1o certain individual members in a group or class of
employment.

(800) 666-1917

o The bill would add Section 20615.5 to permit a local contracting agency or a
school employer 1o include in its contract with the System the authority to convert
smployer paid member contributions to salary during a member’s final compensation
period of employment. Without this contract amendment, such conversions would be
orohibited under the new definition of "compensation earnable.”

Since the =arly 1980s, Section 20615 has allowed contracting agencies
and school employers the option of paying all or a portion of the normal
contributions required of a member. R has also aliowed the employer ihe
option of discontinuing the payment of the member’'s contributions at any
time. Over the years, employers have collectively bargained with
amployee groups to pay the member's contributions.

PERS audits reveal that many memorandums of understanding also
include a provision for the "conversion” ¢f the empioyer-paid member
sontributions to salary during an individual employee’s final compensation
period. This has been a popular practice and one which both employers’
and employees believe shouid be continued. Reportedly, in lieu of salary
increases, the employer has oifered this benefit because it was lesg costly
than an a-cross-the-board salary increase. However, unexpectedigand - -~
dramatically increasing a member's salary, for the purpose of infiating -
retirement benefits, creates an unfunded liability for the empiloyer.

Ld
_-_-,n,.‘.:';/ LEGISLATIVE INTENT SERVICE
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This pill would permit the emiployer 1o contract for a pre-funded benefit to
ailow for the conversion during the final compensation period of
zmployer-paid member contributions for groups or classes of employees.
The employer and employee groups could "negotiate* through the
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coilective bargaining process for the benefit conversion at the time the
amployer agrees to pay all or a portion of the normal contributions of the
member. The amount that the employer agrees to pay, e.g., 7% or % or
less, is the same amount that would be converied to salary during the
smployee’s final compensation period. Before adopting this provision, an
amployer would request a valuation of the cost of this benefit and wouid
have to place consideration of this benefit on the agendas for two
consecutive public meetings. The bill also allows the employer to submit
independent actuariai information to the board regarding the employer
sontribution costs. The board has the final authority to determine the
amount of the additional employer contribution required to fund this
contract amendment.

o Tne bill would amend Section 20862.5 and Section 26862.8 to clarify how sick
leave is to be reported to the System for the crediting of additionai service to member
accounts.

This amendment provides that no "additional” days of sick ieave shail be
reported to PERS for the purpose of increasing a member's retirement
henefit and, where violation of this provision is discovered, retirement
benetits may be adjusted. Abuse has been found in this area and these
amendments are needed to specifically prohibit the practice of reporting
more sick days than appear on the books at retirement.

o The bill would amend Section 21151 {0 add a provision that wouid allow a retired
person to be employed by a contracting agency to fill a position when a reguilar
smpioyee is cn a leave of absence for a period not to exceed one year. The
appointment must be by a resolution of the governing body and must be reported to
the board and a copy of the resolution provided. This provision is not applicabls to
the state or a school employer.

9 Another provision is also added that would permit the employment of a retired

nerson by a contracting agency to a position deemed to be of limited duration and .
aqusmg specialized skills or during an emergency to prevent stoppage of public -
business. Such appointments would be limited to 960 hours in a calendar vear, the*
zame that is in current law for PERS ratired annuitants. When an appointment is
axpected to, or will, exceed 960 hours in a calendar year, the governing body of an’
agency can, by a resolution presented to the board, request an extension of the
appointment.  Appointments under the section could rot exceed a total of one year.
The board must act to allow or disallow the extension within 80 cays; failure to act
during that time period would constitute automatic approval of the request. This
grovisicn is not applicable to the state or a school employer.

{800) 666-1917
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Section 21151 (g) currently allows an employer to hire a retiree until a
cermanent appointment can be made. This gives the employer an
indefinite period ot time to.fill the vacant position and creates the potential
for abuse.

o The bill provides that the measure shaill become cperative on July 1, 1994.

The PERS Board of Administration, on December 18, 1992, adopted a
shori-term solution for resolving the many cases of pension abuse and
improper payrol reporiing that have been uncovered during agency audits
and automated audits of member records. This short-term solution was
impiemented by board reguiations which sunset on June 30, 1994. The
jong-term solution to eliminating pension abuse and achieving
accountability for accurate payroll and membership reporting is the
language presented in SB 53. it is the intention of the board that this act
be operative immediately upon the June 30, 1394, expiration of its short-
term solution.

PRQS AND CONS

Pro Arguments - The bill would provide for mcre speciiicity as to which forms of
special compensation are reportable to the System by requiring that they be identified
n PERS regulations. It would restrict an employer’s ability to spike pension benefits
for preferred employees and provide full-funding for the conversion of employer-paid
member contributions. it would motivate empioyers 1o enter employees into PERS
membership at the time they first quaiify and, in general, provide the System with
greater statutory authority 1o combat pension abuse and ensure more accurate payroll

reporting.

Con Arguments - Employees and employers wouid no ionger bs able to bargain for
arguably iilegal retirement benefits. Instead, retirement shall be fuily funded over the
actuarial life of the contract. Some may object to having to pay "up front" for the
additional benefits.

FISCAL IMPACT

Program Caosts - If enacted, this bill would curb payrofi reporting abuses and would
climinate practices that have created an unfunded liability for the employer. '

Administrative Costs - Costs resuiting from this bill would be principally limited to-
informing employers of the many changes that resuit from its enactment. informational
lotters, revision of the PERS Public Agency Procedures Manual and esmployer training
seminars would all be required to educate employers of the provisions of the bilk

(800) 666-1917
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These are routine and ongoing activities in the System and those specifically resulting
Tom this bill, though providing an increased workioad, can be absorbed within existing

resources.

RECOMMENDATION TO THE GOVERNOR -

SIGN THE BILL

This is a PERS Board-sponscred bill intended 1o curb pension abuse and ensure more
accurate payroll reporting. The bill passed both Houses of the Legislature without a

dissenting vote.

(800) 666-1917
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SUMMARY

This bill makes significant changes to a number of areas in the
Public Employees’ Retirement Law for the purpose of curbing pension
abuse. The primary cause of "pension abuse" or "pension spiking"
nas been a patchwork, difficult-to-understand statute. Sasnate Bill
53 eliminates the convoluted language resulting from over 19
amendments (12 of which were enacted in the 7 year periocd between
1983-19%0) and begins anew, starting with the fundamental gquestion
of what compensation should be permitted to form the basis of a
pension from a public pension system. The language in this bill
closes the loopholes.

LEGISLATIVE HISTORY

In 1992, similar legislaticon was introduced, AB 2331 (Elder), to
curb pension abuse. This Board-sponsored measure was extensively
amended during the process in ways the System could not support.
Therefore, the Board eventually withdrew its sponsorship because of
concerns that the provisions cf the bill would result in unfunded
iiabilities for the employer. {The PERS Board eventually tock a
"Neutral" position cn the bill after extensive amendments in the
final days of the legislative session.) The bill was vetoced by the
ZOVErnor.

DROGRAM IMPACT

38 33, 1f enacted, would have a pesitive program impact on the
ratirement svstam. This bill recognizes that currsnt law resulted
in many employment agreements that purport to permit certain forms
of Ycompensation® to be for PERS purposes; while well-intentioned,
+hese arrangements fall outside PERS-permitted "compensation.®
However, SB 53 also recognizes that these PERS benefits were
bargained for in good faith, in eaxchange for giving up other
senefits. SB 53 establishes a starting point, July 1, 1994, for
the new clearer definition of "compensation”; this starting point
permits employees and employers to go back to the bargaining table
~o renegotiate benefits within the parameters of the law.

3B 53 also recognizes that local employers may have legitimate
reasons to agree to new methods of defining +otal compensation.
Rather than seek to absolutely prohipit all methods that have been
astablished during the past decade, SB 53 permits the employer to
contract for one additional contract amendment. This optional
nenefit would allow the employer to convert to salary previous
2mplover-paid member contributions during the final compensation

(800) 666-1917

A/ LEGISLATIVE INTENT SERVICE

v,‘:’



Attachment G
CalPERS Exhibit 25B
Page 2 of 10

5B 53 ~2=
Enrolled

period but only so lcng as two fundamental public policies are
satisfied: (1) the enhanced benefit must be paid for on a pre-
#unded basis. This ensures that today’s taxpayers pay for the
costs of governmental services they receive today, rather than
shifting these costs to future generations: and (2) the taxpayers
are given ample notice (i.e., two publicly agendized meetings of
r~he local governmental body) of the increased cost. Spiking
nractices such as converting sick leave or vacation leave to salary
auring the final compensation perilod or reporting unearned salary
increases in the forms of bonuses are strictly prohibited by this
»ill.

SCECIFIC FINDINGS

o‘ The bill would add a new Section 20022 to the Government Code
to succinctly define compensation as this term is to be understood
when found throughout the retirement law,

This section speaks to the actual remuneration received by a
=zember that is reportable tc the System. This amount will be
used in determining the member’s creditable service and the
amount of the employer’s and tha member’s contributions.

Tha bill would repeal existing Government Code Section 20022.

8]

saction 20022 has long defined what is and what i3 not
rsportable compensation for PERS purposes. The section has
reen amended many times to address new forms of compensation.
In the past ten years, new and imaginative forms of "“gpecial"
compensation have been developed by employers and amployees,
and as related faderal regulations are published (e.qg.,
concerning overtime standards), mors amendments continue to be
1eeded. The provisions of this bill would rasgquire PERS to
devalop ragulations to define which forms of special
compensation (beyond the new statutory baseline defirnition)
are reportable for PER3 purposas.

o This pill would repeal Section 20022.05.

gection 20022.05 now repeats (from Bection 20022) which forms
sf special compensation can be reportable compensation for
PERS purposes. It also specifies that the Department of
Terscnnel Administration decides what is "compensation" for
nonrapresented state 2mployses, 2nd that the Trustees of the
california 8tate CUniversity detsrmine what is considerad
ncompansation" for managerial and supervisory employees of the
C3U.

(800) 666-1817
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Under the provisions of this bill, 38ection 20023, and PERS
requlations for local and school amployers, would identify
what is '"special compensation." The Department of Personnel
Administration and the Trustees cf the California 8tate
Jniversity would "have the authority to determine which
payments and allowances that are paid to state or ¢sU
employees will be considered special compensation, subject to
raview and approval of PERS. 8pecial compensation for school
and local agency members that will be raportable to PERS would
be dafined by regulatiocmns.

This bill would add Section 20022.2 to define the term "labor

policy or agreement" as the term is to be understocd when found
~hroughout the retirement law.

o

The bill would repeal Section 20023 which defines the term

"compensation earnable” and would add a new definition Zfor <the
Term. '

This section would define compensation earnable in terms of
the ncrmal payrate, rate of pay, or base pay utiligzed for the
periodic reporting of payroll information to the System and
she calculatien of retirement benefits earned, and to ensure
“ha proper funding of retirement benefits throughcut the
zember’a coverad employment. Payrates would have to be stable
and predictable among all membears of a group or class of
smployment and for members not in a group or class and would
nave to be publicly noticed by the governing body. This
saction would also provide for compensation received for

~sxtraordinary duties, i.e., "special compensation." It would

replace the current "special compensation" statute, Section
20022.05 which would be repealed. PERS would be requirsd to
dafine in regulations ezach type of special compensation that
will be allocwed. The regulations would be an all-inclusivse
iist; therefore, any item of special compensation not listad
in %“he ragulations will 2ot ba considered compensation
sarnable for PER8 purposes. Alsc defined in the section are
the terms 'group or class cf smployment" and "final settlement
pay." The section would delineata what constitutes ''payrats"
and what is and is not t"special compensation for state
members including C8U and would contrast these provisgsions with
any conflicts arising Ifrcma any approved nemorandum of
understanding. The Department of Personnel Administration and
zhe Trustees of the Califorania 3tats University would be
authorised to determine which payments and allcwances paid to
aonrepresented state employees would ke considered
vcompensation.” Special compensation items for representaed
state and C38U members would have tc be approved by PERE hefors
reing included as ‘“compensation" Zor retirement purposes.

(800) 686-1917
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o The bill would add Section 20024.03 which would define the

term “"final compensation" as the term is to be used in determinirg
any benefit resulting from service in an elected or appeinted
position.

The addition of this section would 1limit the final
compensation used in computing ary benefit accruing from
alected or appointed service on a city c¢ouncil or a
county board of supervisors to the highest average annual
compensation esarnable by the member during his or her
alacted or appointed service in each office. The member,
then, <¢ould have more than one final compensation.
Provision is made to preclude the application of this
saction tc a member serving in the elected or appointed
cffice on the date this section would become cperative.

Currently, elected or appointed officers receive a year of
service credit for each year cf tenure in office (pursuant to
Section 20814} regardless of the amount of service actually
performed. While in some cases the compensation received is
commensurate with the position, in many cases only minimal
remuneration is received for service in the <office.
Prequently, the Dbensiit accruing from this service is
aubstantial bkscause of a high final compensation acgquired
+hrough an other haighly compensated position while a member of
2ER8 or of a reciprocal retiremaent systea. This can result in
a large unfunded liability for the aemployer with whom the
member 3erved in an elected or appointed capacity.

o The bill would amend Section 20025.2 to redefine which cf two
or more full-time positions shall be reportable for PERS
nembership.

Thare are occasions where PERS xmembers occupy two full-time
nositions and where the compensation is vastly different
petween the two positicns. This is frequently the case where
one of the positions is an aslected or appointed position as
defined in Section 20361. Jndar current law, a member nay
alect »membaership through a vary low payizg elective or
appointed office and, later, Ior purposes of determining his
or asr final compensation, resign from the elective or
appointed office and continue on in the much more highly
cocmpensated second position.

7his creates a large unfunded liability for the smployer for
-shom the member s3;exrvad in the elective or appocintad office.
7his amendment would provida that the member would contribute
on tha more highly compensated position and, thereby, kXeep his
compensation sarnable more in line with tke final compensation
aventually used to determine his or her rstirsment benefits.

{800) 666-1917
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o) The bill would amend Section 20181 to provide a 10 vyear,

rather than a three year, statute of limitations in cases of
fraudulent reporting of compensation to the System.

o The bill would add Section 20304 to the Government Code to
motivate employers to bring employees into PERS membership promptly
when “hey qualify.

Failure to bring employees into membership timely, or at
all, is not uncommon. The addition of this sectioa to
the retirement law would provide a statutory penalty for
agencies that fail to enroll employees into membership
upon qualification when the employer knows or should have
xnown that they gualified.

o This bill would amend Secticn 20335 of the Government Code to
give statutory recognition tco the position of assistant city
attorney and to the fact that it and the positions of city attorney
and deputy city attorney are not excluded from membership in the
Systen while non-employees who perform professional legal services
For a city are excluded.

o The bill would amend Section 20361 to redefine the definition
of Yalective cfficer,™ to specifically exclude certain elecztive and
appointive officers Irom membership in the System, and to specify
that a city attcrney and an assistant city attorney are excluded
from the definition ¢f an elective officer. The bill grandfathers
in persons in an elective or appointed position on the operative
date of the bill, and prescribes that PERS shall be the sole judge
of which elected or appointed positions gqualify the incumbent as an
"alective officer.®
The purpese of this amendment i3 +to exclude from
nembership in the 3ystem those e2lacted and appointed
officers who serve on commissions, boards, councils or
similar public bodies who receive full service credit for
aminimal service and are typically compensated only for
attendance at meetings and reimbursed for expenses.
Thaese nembers are coften able to use service from these
alected or appointed positions with final compensation
derived from a regqular full-time and well compensated
position and reap a windfall of unfunded benefits.

7his amendment would addreas this problem by 2xcluding froa
nembership elected or appointed officers to commissions,
boards, <councils or asimilar bodies of about 746 local
contracting agancies and 57 county school employers, 2xcept
for those 3pecifically included. :

(800Q) 666-1917
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This amendment would remove city attorneys from the definition
of Malective officer.” City attorneys would not be excluded
from membership, but they would have to meet the sanme
membership eligibility requirements as do all other employees
of a contracting agency. What prompts this amendment is that
typically this position is filled by a lawyer who has his or
her own law firm. The city pays the attorney a retainer,
usually $24,000 - $28,000 per year, »lus fees and expenses.
Work assignments are then funnelled to the law firm at a set
fsa {(usually $150 - $200 per hour). During the course of a
year, over one hundred thousand dollars ($100,000), and as
auch a3 two hundred and fifiy thousarnd dollars ($250,000), can
be paid for legal representation. During the city attorney’s
final compensation periecd, he or she negotiates a different
styla contract that pays all fees as salary. This lsads to
anormous unfunded benefits.

The bill would repeal Section 20361.1 to remove a unique and

little used perquisite enjoyed by "elective officers.”

This section provides a one time opportunity for anm Yaelective
officer,® who is in active membership in the 8ystem, to
arbitrarily terminate his or her membership and take a refund
of contributioms and, at some later date, again elsct
membership should he or she choose to do so. No other members
of the System have this option.

This bill would repeal Saction 20361.2.

Ths proposed amendment to Sectiocn 20361 would exclude Irom
anambership, after ths cperative date of this legisiation, an
alected officer holding the office of mamber o a county board
of seducation. 3ection 20361.2 would, if it were retained in
+he law, @ in conflict with Section 20381 and contrary to the
intent of who should be included in the definition of
"alactive officer.™ Section 20361 would provide for the
gontinuing membership of any persons who are in membership
sursuant to this section (20361.2) on the operative date of
zhis legislation.

This bill would repeal Section 20361.3.

Za 1385, this zecticn was added to the Government Code to
crovids that any person holding the office of assistant city
attorney is an ‘elected officerv for purposes of alacting
optional membership pursuant to Section 20361. If this bill
i3 enacted, a city would no longer ba able t3 contract to be
subject to this coptional section.

(800) 666-1917
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o The bill would amend Section 20615 of the Government Code.

This change in law would align this section with other
provisions of this bill by requiring that employers extend
zhis  benafit of employer-paid member contributions to all
members in a group or class of employment and not Jjust to
cartain individual members in a group or class of employment.

o) The bpill would add Section 20615.5 to permit a local
contracting agency or a school employer to include in its contract
with the System the authority to convert employer paid member
contributions to salary during a member’s final compensation pericd
of employment. Without this contract amendment, such conversions
would b2 prohibited under the new definition of "compensation
gzarnakle. "

3ince the early 1980s, Section 20615 has allowed contracting
agencies and s¢hool aemployers the option of paying all or a
portion of the normal contributions required of a member. It
has also allowed the employer the option of discontinuing the
payment of the member’s contributions at any time. Over the
years, employers have collectively bargained with employee
groups to pay the member’s contributions.

TERS audits reveal that many memorandums of understanding also
ine¢lude a provision for the "conversion' of the employer-paid
member contributions to salary during an individual emplcyea’s
#inal compensation period. This has been a popular practice
a2nd one which both smployers and employees believe should be
continued. Reportedly, in lieu of salary increases, the
smployer has offered this benafit bacause it wvas less costly
than. an a-cross~the~board salary increase. However,
unexpectedly and dramatically increasing a member’s salary,
for the purpose of inflating retirement bensfits, creatss an
unfunded liability for the employer.

This bill would permit the semployer to contract for a pre-
funded benefit to allow for the coaversion during the final
compensation period of employer-paid member contributions for
groups or classes of smployees. The =zmployer and employee
groups cculd '"negotiate” through the collective bargaining
process for the benefit conversion at the time the employer
agreses to pay all or a portiop of the normal contributions of
<ne member, 7The amount that the saployer agrees to pay, ¢.9..,
7% or 9% or less, is the same amount that would be converted
to salary during the employee’s final compensation period,
3afore adopting this provision, an amployer would raequest a
valuation of the cost of this bsnefit and would have to place
consideration of this benefit on the agendas for two
sonsecutive public meatings. The bill also allows the

(800) 666-1917
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amployer to submit independent actuarial information to the
board regarding the employer contribution costs. The board has
the final authority to determine the amount of the additional
amployer contributien required to fund this contract
amendment.

The bill would amend Section 20862.5 and Section 20862.8 to
arify how sick leave is to be reported to the System for the
rediting of additional service tc member accounts.

This amendment provides that no additional" days of sick
leave snall be reported to PERS for the purpose of increasing
a member’s retirement benefit and, where viclation of this
provision is discovered, retirement benefits may be adjusted.
Abuse has been found in this area and these amendments are
needed to specifically prohibit the practice of reporting more
sick days than appear on the books at retirement.

o) The bill would amend Section 21151 to add a provision that
would allow a retired person to be employed by a contracting agency
to fill a position when a regular employee is on a leave of absence
£sr a pericd not to exceed one yesar. The appointment must be by a
resolution of the governing body and must be repcrtad to the board
and a copy o©f the resolution provided. This provision is not
zpplicable to the state or a schcol employer.

2 another provision is alsc added that would permit the
employment of a re2tired person by a contracting agency te a
position deemed to be of limited duration and requiring specialized
skills or during an emergency tc prevent stoppage of public
business. Such appointments would be limited to 960 hours in a
calendar year, the same that is in current law for PERS retired
annuitants. When an appointment is expected to, or will, exceed
96C hours in a calendar year, the governing body of an agency can,
by a resolution presented to the board, reguest an extension cf the
appointment. Appointments under the section could not exceed a
total of one year. The board must act to allow or disallow the
axtension within 60 days; failure to act during that time periocd
would constitute automatic approval of the request. This provision
is not applicable to the state or a schcol employer.

3ection 21151 (g) currently allows an employer to hire a
retiree until a permanent appointment can be made. This gives
~he smployer an indefinite period of time to fill the vacant
position and creates the potential for abusa.

(800) 666-1917
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The bill provides that the measure shall become operative on
uly 1, 1994.

(N6

The PERS Board of Administration, on December 18, 19%2,
adopted a short~-term solution for resolving the many cases of
pension abuse and improper payroll reporting that have been
uncovered during agency audits and automated audits of member
records. This short-term sclution was implemented by board
requlations which sunset on June 30, 1994. The long-term
solution 0o eliminating pension abuse and achieving
accountability for accurate payroll and membership reporting
is the language presented in 8B 53, It is the intention of
+he board that this act be operative immediately upon the June
30, 1994, expiratiom of its short-term solution.

2ROS AND CONS

Pro Arquments - The bill would provide Zor more specificity as to
wnich forms of special ccompensation are reportable to the System by
regquiring that they ke identified in PERS regulations. It would
restrict an employer’s ability to spike pension benefits for
preferred employees and provide full-funding for the conversion of
employer-paid member contributions. It would motivate employers to
enter employees into PERS membership at the time they first qualify
and, in general, provide the System with gresater statutory
aathorlty to combat pension abuse and ensure more accurate payroll

reporting.

osr Arguments - Empioyees and employers would no longer ke abkle to

wargain for arguably illegal etirement benefits. Instead,
retirement shall be fully funded over the actuarial llfe oF the
contract.. Some may object to having te pay "up Zront" Ifor the

additional benefits.

TISCAL IMPACT

Drogram Costs - If enacted, this bill would curb payroll reporting
abuses and would eliminate practices that have created an unfunded
liability for the employer.

administrative Cogts - Costs resulting from this bill would be
orincipally limited to informing employers of the many changes that
result from its enactment. Informational letters, revision of the
»ERS Public Agency Procedures Manual and employer training seminars
would all be required to educate employers cf the provisions of the

pill.

These are routine and ongoing activities in the System and those
specifically resulting from this bill, though providing an
increased workload, can be absorbed within existing resources.

{800) 666-1917
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POSITION

SUPPORT.

This is a PERS Board-sponsored bill intended to curb pension abuse

and ensure more accurate payroll reporting.

(800) 666-1917
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- Assembly Floor Vote:

SUBJECT: PERS: adminiscracion

SQURCE: Public Employees’ Retirement System (PERS) Board of Administration

DIGEST: This bill provides a variety of statutory changes in response to the
recently uncovered, but apparently widely used, practice of ”“spiking” (intentiomal
inflation) the final “compensation” (upon which retirement benefits are based) of
smployees of PERS local contracting agencies.

ANALYSIS: Problems With Existing Law:

! '.';7 LEGISLATIVE INTENT SERVICE

Existing PERS law contains a detailed definition of those pay and benefit items which .

; : PP : ” : . . 28
may be included in the definition of final “compensation” eligible for use in the -::
calculation of retirement benefits. »

Existing PERS law also contains a detailed definition of those pay and benefit items
which are specifically excluded in the definition of final “compensation” eligible
for use in the calculation of retirement benefits.

However, the Senate Industrial Relations Committee is advised that existing PERS law
defining “compensation” is clearly flawed.

A series of audits have shown widespread “spiking” (purposeful inflation) of the
final ”“compensation” {upon which retirement benefits are based) local contracting
agency employees is a major problem in PERS.

CONTINUED
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Yistorvy of ”“Spiking” Legislation:

The committee was advised that since the “spiking” problem was recognized several
yesars ago, several attempts have been made to solve the problem:

1. 1In 1990, Chapter 1544 authorized the hiring of additiomal auditors at PERS. In
conjunction with auditors from the State Controller’s Office, a series of audits
resulting from this legislacion indicated a systemic problem with its roots in
the interpretation of existing PERS statutory definitions of “compensation.

2

In 1992, first attempt at legislation to curb pension abuse was made in AB 2331
(Elder). While originally a PERS sponsored bill, the .bill was amended in ways
that the System did not support. The bill was vetoed by the Governor.

3. During the past three months, numerous meetings were conducted by the author
involving PERS staff and interested parties during which a tobal review of PERS
pension “spiking” accountability issues was conducted.

A high degree of consensus has, thus far, been achieved among the parties in the
development mutually agreed upon reform language embodied in this bill.

PERS Board Adopted a “Short-term” Solution Last December:

The committee was advised that the PERS Board, on December 18, 1992, adopted a
short-term solution for resolving the many cases of pension abuse and improper
payroll reporting that have been uncovered during agency audits and automated audits
of member records when processing retirement applications.

This short-term solution was implemented by board regulations which are to sunset on
June 30, 1994.

This Bill - An Overview:

This bill provides substantial revisions of existing PERS law in the following areas:

1. Provides a clear definition of compensation (current provisions relating to
reportable pay-rate and compensatlon would be repealed and new definitions
added).

2. Provides full funding of all member benefits.

3. Reduces the ability to manipulate “compensation”, thereby increasing benefits.

4. Provides the PERS Board with clear oversight of benefits.

5. Does not interfere with collective bargaining,.

5. Allows a 19-month window period for the re-negotiation of labor agreements which
provide Ior the “grandfathering” of benefits negotiated in good faith and based

on information provided by PERS, until June 30, 1994.

Provides a 10-year, rather than three-year, statute of limitations in cases of
£
fraud.

CONTINUED
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3. Pznalizes agencies that knowingly fail to enroll eligible employees into
membership.

9., Corrects an inequity in the conversion of sick leave into pension service creadic
at the time of retirement.

10. Eliminates abuses by truly part-time city attorneys who are currently treated as
“alective officers.”

11. Adds a provision to permit the conversion of employer-paid member contributions
during a members final compensation period if the employer opts to include this
provision in its contract and pay for it.

12. Eliminates windfall benefits to certain elected or appointed beard/council
members who can now receive full-time PERS service credit for monthly meetings.

13. Repeals the authority that permits employers to hire retired annuitants for a
limited but indefinite duration (i.e., without regard to the 960 hours in a
calendar year rule that applies to employment situations for most other retired

T~
annuitants) to fill a temporary vacancy until a permanent appointment is made. >
14. Simplifies internal and extermnal audits. E§
. =)
See attachment for details. S
FISCAL EFFECT: Appropriation: HNo Fiscal Committee: Yes Local: No
w
o
PERS estimates no increased program cost as a result of this bill, and states that >
any increased support costs would be absorbed within existing resources. %
7]
SUPPORT: (Verified 6/2/93) -
L
-
Public Employees” Retirement System Board of Adminiscration (source) =z
California State Association of Counties %g
California Union of Safety Employses e
California Faculty Association <
city of Claremeont g
Peace Qfficers Research Association of California T
California Teachers Association -~
California Gorrectional Peace Officers Association :@.
RS
)
ARGUMENTS IN SUPPORT: PERS arguments in support of this bill are as follows: ‘:::
.
®

~The bill would provide for more specificity as to which forms of special
compensation are reportable to the system by requiring that they be idencified in
board regulations.

“It would restrict an employers ability to spike pension benefits for preferred
employees and provide up-front funding for the conversion of employer-paid member
contributions.

“It would motivate employers to enter employees into PERS membership at the time they

first qualify and, in general, provide the system with greater statutory authority to
combat pension abuse and ensure more accurate payroll reporting.”
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The California State Association of Counties states, “Senate Bill 53 proposed to
averhaul PERS Final Compensation code sections. It proposes top streamline,
simplify, and limit opportunity for abuse. The bill has been crafted through a
healthy process of interest group meetings which is on-going. We have appreciated
che opportunity to participate in those meetings and continue to participate in
future opportunities to meet on this important topic. It is or belief that Senate
8ill 53 generally addresses the important issues needed for reform of the PERS
compensation code sections. We continue to work with your staff on a limited range
of technical issues of importance to us.”

They believe that this bill will help restore credibility to the PERS compensation
code sections.

DLW:ctl 6/2/93 Senate Floor Analyses

CONTINUED
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SECTION~-BY=-SECTION ANALYSIS OF THE 3/16/93 VERSION OF SB 53
SROVIDED TO THE COMMITTEE BY PERS

section 1 (repeal Government Code Section 20022)

Section 20022 has long defined what is and what is not
reportable compensaticn Ior PERS purposes. The section has
~een amended many times to address new forms of compensation
and as new and imaginative forms of special compensation are
contrived by employers and employees, or as related federal
ragulations are published, nore amendments continue to be
needed. With the passage of this bill, board regulations
would define wnich forms of special compensation are
reportable for PERS purposes.

section 2 (add Section 20022) to succinctly define compensation
as this term is to be understood when found throughout the
retirement law

Thisg section speaks To the zctual remuneration received by a
—emper That 1s rsportapble T2 the system and that will be used
in determining the member's creditable service and the amount
cf the emplover's and the nember's contributions.

secticn 3 (repeal Section 20022.05)

This section now identifies which forms cf special
compensation can be reportable compensaticn for PERS
purposes. It also speciiies that the Department c¢f Personnel
Administration will decide what is compensation for
nonrepresented state emplovees, and that the Trustees of the
california State University will determine what is considered
compensaticsn Ior managerilzl znd supervisory employees of the
SU.

@

“nder =his p2ill Sectizn 22023 and board regulations would
:dentify what i1s "specizl compensaticn.™ The bill makes no
srovision Zor DPA cr tThe C3U Trustees to make this
devermination for their r=spective nonrepresented empioyees.
Special compensaticn [or state, school and local agency
-empers tThat will Ze r=spcrzaple T2 PIRS would be céafined by
sgard regulations.

Section 4 (add Section 20022.2)

This sscticn would define the term "labor policy or
agreement” 3as the term 1s to be understood when found
throughout the ratirsment law.

CONTINUED
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Sections S (repeal Section 20023)
This s=zcTicn Zafines the Zarm "Compensaticn =2arnable® and
Section 6 would add a new derfinition ror whe tarm.
his section would define campensatwon earnable

,ue normal cayrate,
periocdic reporting
zhe calculaticn of
~he proper Zunding

in terms of
rate pay, or base pav utilized for the
of nayroll information to the system and
ratirement kbenefits =2arned and to ensure
2L retirement tenefits <hrcughout the

-nl-

aemper's covered emplcovment.

Payrates would have tc be stable and predictable among all

members of & group or class of employment and would have to
ve publicly notlced b the governing body.

This secticon would also provide for compensation received for =
axtraordinary duties, I.e., "special compensation." It would ?
replace the current "special compensation' statute, Section o
20022.05 which would bte respealed. o
3
The toard would te rsqguired <o define in rsgulaticons each =
T/pe L Spec: =l ccmpensatlicn that wlll e zllowed. The
regulations would fe zn zll-inclusive list; therefcre, any ]
item of speCLal compensaticn not listed in the regulations 3
«w1ill not ke cconsidered ccmpensation earnable for PERS x
pPUrposes. n
| ‘ >
Also definegd In the saction are the tarms "group cr class of E
employment" z2nd "final settlesment rcay." =z
w
section 7 (add Section 20024.03) 2
This s2cticn would define the tern inal :ompensation" as %
~he zTe2rm 13 To fe used in dete rﬂ111nq any seneflit rasulting 8
from ssrvics 1n an elected cr appolntad uosm.lonon 4 cirf>e -
fvune! s Or A boerd 05 Suprvivors | >~
~he aaditizcn <Z thils sscticn would llmlt The Final 2&!
ccmpensaticn used in ccocmputing any tenefit zccruing from 0-::
2lected or appolntad ssrvice with an agency tTo the nlghest ':

average annual compensation earnable p the member Juring his

or her siected or
The member, =Zihen,

compensation.

2Dpo inted sarvice

cculd
?rovision

With the zagency.
nave more than cne final

is made to preclude the application

of this secticn to members serving in electaed or appointed

offices on

Zlected cr appointad

the date this section

would keccme cperative.

cfficers recelve a vear ci service
credit for each year of tanure in office (pursuant to Section
z0814) r=gardless <f the a2nount of sarvice zctually

perrormad.
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Wwhile in some czses tThe ccmpbensation received s commensurate
with the positizn. L0 ©any <ases cnly minimal -smuneration is
roceived for =sarvice n the 2rfice.

fraguently, the zZenefit accruing from this service is
substantial because of a high rfinal compensation acquired
cshrough an other nighly compensated position while a member
of PERS or of a2 raciprocal retirement system.

This can result In a large unfunded liability for =he
amployer wWith whcn tThe nember served in an elected or
appolnted capacityv.

section 8 (amend Section 20025.2)

These amendments would redefine which of “wo or nore
full-time positisns shall be reportable for PERS membership.

There are occasicns where FERS rmembers occupy two full-time
positions and where the conpensation is vastly different
between the two cositions. This is frequently the case where

one of the positicns 1s an elected or appointed position as
defined in Sectizn 20361.

(800) 666-1917

Under current >12aWw a member nay elect membership through a
very low paying =zliective or appointed office and, _ater, for
purposes of determining his or her final compensation, resign
from the elective or appointed office and continue on in the
much more highly compensated second position. This creates a
large unfunded liability for the employer for whom the member
served in the elzctilve or appointed office.

This amendment would provide that the member would contribute
on the more hignly compensated position and, thereby, keep
his compensaticn zarnable Zore 1n line with the final
compensation eventually used To determine nis or her
retirsment bsneflts.

Section 9 (amend Section 20181)

This amendment would crovide a 10 year, rather than a three
year, statute ol lLimitations in cases of fraudulent reporting
of compensaticn 2 The systam.

3action 10 {add Section 20304)

This new secticn would motivate =mployers tTo pring employees
into PERS membersnip promptly when they gualify.

Failure to bring smployees into membership timely, or at all,
is not uncommen. The addition of this section to the
retirement law would provids a statutory penalty for agencies
that fail to enroll employees into membersnip upon

gualification when the emplover Xnows or should have known
that they gualiliad.

01573
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section 11 (amend Secticn 20335)

These amendments would Zive sTtatutery recognition to the
-osition of assistant z1Ty attorney and to the Zact that it
ind the positions oL <1ty attorney and deputy city attorney
are not =2xcluded frem Tembership in the system while others
“no perform professional legal services for a city are
axcluded.

jection 12 (amend Section 20361)

This amendment would redefine the definition of "elective
cfficer," to specifiically exclude certain elective and
appointive officers irom nembership in the system, and to
specify that a city atterney and an assistant city attorney
are excluded frcm the definiticn ¢f an elective afficer.

The bill grandfathers in cersons in an elective or appointed

sesition c¢n the operatilva date of the bill, and crescribes ~
that the koard shall e the sole judge of which elected or 2
ippointed gositicns cuallly the incumbent as an "slective g
stficer.” ©
3
The purpose cIi thls zmendment 13 toe exclude from mempbership ©
in the system those zilsctsd and appelnted officers who serve
on commissicns, ktoards, zcuncils or similar public zodies who w
~eceive full service cr_glt for minimal service and are Q
zypically compensated cnly Zor attendance at meetings and &
reimbursed Ior =sxpenses. , W
-
These memkbers are citan zole to use service from thase E
2lected or appointad positions with final compensation =
derived from a reqular Iull-tire and well compensated w
position aznd rsap & winaiall cof unfunded benefits. E
This amencment would address this problem by excluding from %
-embershiz elected =r a;pcln ed officers <o comnissions, 1G]
npards, <sunclls or similiar bodies of about 746 local 5
sontracting agencles and I7 county school szmpioyers except
for those specilfically lncluded. s;
S at
idditicnally, this amendment would ramove city attcrnevs from tH
~he definition ci "=2lect! £

ctive officer." By so doing city
attorneys would not be excluded from membership cut they
would have To meet the szame nembersnip eligibility
reguirements as do zll cther =mplovees of a contracting
agency.

wWhat prompts this amendnent is that typically this position
is filled by 3 lawyer wno nas nis cr her own law firm. The
=ity pays <che attorney z rstainer, usually $24,000 - $28,000
per year, plus fees and expenses. Work assignments are then
funneled <o the law firm at a set Z=e (usually $150 - $200
per hour). During tihe course of 3z year cver one hundred

CONTINUED
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-nousand dollars {5$100,000), znd as much as two hundred and
Zif%y theusand doliars '$2390,030), can zZe taid for legal
capresantation.

Juring the city attornev's Zinal compensation period, he or
sne rnegaotiates a different style contract that pays all fees
s salary- This leads to snormous unfunded benefits.

secticn 13 (repeal Section 20361.1)

"his saction would be r=pealed to remove a unigue and little
1sed perquisite enjoyed by "elective officers.”

This section provides a2 cne time copportunity for an "slective
sfficer," who is in active membership in the system, <o
arbitrarily terminate nis or her membership and take a refund
of contributions and, at some later date, again elect
-embership should he or she choose to do so. No other
—empers of the system have this cption.

Section 14 (repeal Section 20361.2)

The rroposed amendment tTo Section 20361 would exclude from
—embership, after the operative -date of this leglslation, an
alectad officer holding the office of member of a county
soard of education.

Secrtion 20361.2 would, if it were retained in the law, be in
~onfiict with Section 20361 znd contrary to the intent of who
should ke included in the Zefinition cf "elective officer.'

Sectizsn 20351 would provide for the continuing membership of
any cersons who are in membership pursuant To this Section
{20351.2) on tha operative date of this legislation.

currzntly, no county toard of educaticn nas elected to be
subject To thils sacticn.

saction 15 (repeal Section 20361.3)

This 2ill would amend Section 20361 T3 rsmove a city attorney
from cotional member and "elective cfficer" status in the
systzm. 3y so doing tails would place a city attorney under
~he same membership eligibility reguirements as other
employees of a city.

I+ would ke inappropri
=T

te for zn assistant city attorney to
nave slective orff T

atus wnen tiat status is not extended
“g a clty attorney. 3y rzpealing this saction a city would
no lconger be able 2lect To include zan assistant city attorney
in the definition orf siective cificer.

—~
—

-

12

CONTINUED

(800C) 666-1917
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Znly Two citias nave siected to amend thz2ir zontracts for
this provisicn, Zimr allay and Imperial 3Zeach. The
amendment o Section 20361 would provide that an asgistant
city attorney in tiese citlies on the operative date of this
legislation would continue in elective cificer status.

Section 16 (amend Section 20615)

This amendment would align this section with other provisions
of this bill by requiring that employvers axtand this benefit
of emplover-paid mempber contributions to all memkers in a
group or class o zmployment and not just %o some individual
nempers in a group or <lass of amployment.

Secticn 17 (add Section 20615.5)

This secticn weould czermit a local centracting agency or a
school 2mployer to rnclude in 1ts contract with the system
the authority tTo convert emplover said member contributions
to salary during & Zempber's Iinal compensation period of
employment.

Section 20613 nas, since The early 1380's, zllowed
contracting agenclss and scnool emplovers the opticn of
paylng all or 2 porTion cf the normal czntributicns reguired
of 2z member.

(800} 666-1917

A

It has also allowed the employer the option of discontinuing
the payment of the Zempber's contrikbutions at any time.
Employers nave, over the vears, collzactively bargained with
samployee groups T sDay the member's contributions in lieu of
giving the emplcyee 2 pay raise.

Jre2ments was a provision Zor the

ag
oyer—hald Temper contributions to
laual =2mplovees final compensation

Asscciated with thes
conversion of the =m
salary during an indiv
neriza.

ult was pension splking and an unfunded liability for

S
npioyer. Thls nas feen a popular tractice which has

ne & part < many collective bargaining agreements, and
one wnlch both smplcovers and employees za2li=ave should be
continued.

This proposed addition to the retirement law would permit the
continuation of this practice on an actuarially funded basis.
The employer could srovide, £y cecntract option, far the
conversion ¢f emplover-paid member contributions for groups
or classes of employees.

Public notice would have tTs ke given of zn zgency's intention
zo rrovide this kenerfit and new emplovees would have ro be
informed of now this pbenefit fits inco their total
compensation and kenefit package.

CONTINUED

‘I LEGISLATIVE INTENT SERVICE
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fequiresevery school district within a

county off1ce s Jur15d1ct1on to submit to the county office a
written request for the benefit increase before the county office
could elect to amend its contract for the benefit increase.

section 18

This amendment
3s tThat s=actic
This amendment t©o
~he Regents oIl

(amend Section 20616)

would ccnrorm Secticn 20616 to Secticn 20615
would ke amended

By this bill.

Secticn 20616 would regquire the state or
the University of California to extend the

venefit of emplover-paid member contributions to all members

in a bargaining unit or category of emplovment,
individuals,

to a select individual or

and not just

if it chooses to

provide the kbenefit at ail.

section 19 (add Section 20616.

This new sectl

compensation gariod.

conversion would
“hen agreed To 1o a
nonrepresentad nanpers
Personnel
California,

This Ltenefit
and tenefit

comnensatlo

Section 20 and sSecticn 21
20862.8)

These amendments
is to be resporzsd o
additional service

would provide for
employer-paid member contributions
of California emplovees during the

e permitted

memorandun
when
rdministTraticn cr
35S appropriate.

5)

the conversiaon of
for state and University
emplovees final

Icr represented state xzembers
of understanding and for
approved by the Departmsnt of
tide Regents of the University of

would fe actuarially funded and c-embers nust be
informed of how this benefit relates to their
package.

zotal

(amend Section 20862.5 and Section

would clarify for emplovers now sick leave
—he system
TO memper 2accounts.

Zor the crediting cof

These amendments trovide That no additional davs ¢ sick
leave are to te raportad Isr the rurpose of increzasing a
nember's retirsment zZenefit 3nd, where vislaticn cf zhis
provision i3 2lscovered rstlirement tenefits may e zdjusted.
Abuse has been fzund in this area znd these amendments are
needed to specifiically precnibit tnis practice.

CONTINUED

(800) 666-1917

-
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Section 22 (amend Section 21151)
This amendment would eliminate the ability of an employer to
hire a retiree [or an inderfinite period until 3 permanent
appolntment can te nade.
It has keen fzund that emplovers are abusing this crovision.
The %60 hours -n any calendar year than an employer can hire
a retired annuitant should ke sufficient time for an employer
to make a2 permanent appolntment tao fill a vacant position.

Zection 23 provides that the £ill shall tecome operative on July
1, 1994.

(800) 666-1917

[ ]
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BILIL ANALYSIS

DPA 104
R (REV 11/89)
DEFARTMENT OF FEXRSONKEL ADMINISTRATION | AUTHOR BILI, RUMBER
Russell 5B 53
SPONSORED BY RELATED BILLS ORIGINAL OR DATE LAST AMENDED
__Public Emplovees’ Retigement System AB 2331, 1992 original

BILL SUMMARY

This bill is sponsored by the Public Employees’ Retlrement System (PERS) to curb the
potantial for pension spiking and other payrell rsporting abuses by local contract agencies.
This bill would: 1) delets the definition of “compensaticon~ from thea PERS law and add
"payratm® lnstead; 2) simplify the desfinition of "special compensation;" 3) define a “group
or class of employees;™ 4) prescribe the method of reporting sick leave credits to PERS
services; 5) amend sevearal provisions regarding optional membership righte; 6) permit PERS to
charge an employer for administrative costs, as well as member contrlibutions, if an employee
was not reported for membershlp upon qualification; 7) delete a provision which permits
certain retirees to work for an unspecified length of appointment; and 8) allew, rather than
require, PERS to adjust any retirement allowance found to be the result of {mproper payroll
repoxrting.

ANALYSIS

(800) 666-1917

Specific Findings

considerable attention has recently been focused on PERS due to newspapar articles about
publlc employars’ "pension spiking® and pension fraud or abuse. One local public
employer has aven had several of its employees face felony charges regarding pension
fraud. It appears that the most common method of enabling employees to retire with
benefits greatar than should be otherwiss earned is by manipulating compensation repartad
to PERS during an employee’s last year or so prior to retirement.

Compensation is a critical variable used for determining a member's death, disablility or
asrvice retirement beneflits since thees benefits are based on a percent of "final
compensation.™ TFinal compensation is the highest annual compensation earnable by a
member over a pariod ranglng up to 36 condecutiva monthe, although this pericd is most
likely to be only 12 months in those inatances of flagrant pension fraud. Fsor State
membars, tha period has beoen dasignated as 12 months.

LEGISLATIVE INTENT SERVICE

Last year, the PERS Board of Adminlatration (Beard) sponsored legislation (AB 2331,

Elder) %o prevent pension fraud and %o give the Board various enforcemant powers. That i;ﬁ
legislation was vetoed bacasuse of varicus subsequent provisions (opposed by PERS), |-l=
endorsed by labor representatives, which appeared to endorse pension spiking. qz’

2. This bill represents PERS’ asscond attempt at preventing penaion fraud by foeusing on
compansation, membership sxclusions and eligibility, and imposing financial
disincentives for employers that fall to preperly report employees for membership, as
detailed below. (Theae provisions would become effective July 1, 1994, and some propeosed
regulations, which allow public agency collective bargaining agreements covering
compansation, would apply until June 30, 1994,)

- o SF e
" T

RRCOMMENDED POSITION DBPARTMENTAL USE GOVERMOR'S OFFICE USK
SUPPQ IF _AMENDED

L
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Although current PERS law contains a very detalled definition of items of pay wiich
may and may not be used for purposes of retirement, the dafinjition appears to

ne longer serve ite purposa. Not only is the dafinition no longer all-inclusive and
can bes superseded by memorandum ¢f understanding for State members, but it fails to
differentiate batween a member’'s base pay and his/her pay for special skills or
apilities or other terms and conditions of employment. This overall lack of clarity
apnd purpose has encouragad some contracting agencies to improperly report
compensation to PERS, although the State has not had this problem. Also, the current
SoERS definition of "conpensation earnable® does not specify what is includable for
final compensation purpoees. This bill would simplify the current definition and
petter defline compensation earnable., Specifically, this bill would:

. Delete the current definition of compensation and replace it with “"payrate.”
Payrate would be defined as the normal rate of pay or baseé pay for sarvices
rendered on a full-time basie by a group or class of employees during normal work
hours and would be the same as that used for such payments as aick leave and
vacation or for determining long-term or short-term disabllity benefita. This
definition is straightforward and should reduca confusion about what should be
reported a# regards regular pay. :

(800) 666-1817

. Definae "special compensation” as any payment for special skilla, knowledge,
abilities, work assignment, workdays or hours, or other work conditions, provided
a "labor agreement” had been reached to include this special compensation with the
payrate, The Board would have tha authority to promulgate regulations and
determine whether the payments would constitute spacial compensation, and there
would be a limit set on tha percent of special compensation in excess of the
payrate which could be added to the payrate. Special compensation would also
include tha monetary value of the member contributions which were in fact paid by
the employer.

. Dafine which payments are not censidered to be apecial compensation,

LEGISLATIVE INTENT SERVICE

. Dafina *group or class of employees,” for purposes of payrate and special
compensation, for example, as members Of a bargaining unit or "axcluded
employees." A single employes could not be considered as a group or class, and
the highest ranking positions could also not be a group or class. This would
prevent, for example, a City Manager from spiking his/her final compensation
snrough an individual contract with the Ccity Council.

Z,

. Define "compensation earnable,” for purposes of determining PERS benefits, as the
payrate and special compansation of the member,

. Specify that the final compensation for elactive or appointed officers would be
raatricted to the compensaticn earnable in the elective or appointive offlce.

These new provisions would clarify, for contracting agency employers, what items of
compensation must ba reported for purposes of contributions and prevent the improper
inflation of compensation during the final compensation period.

current PERS law permits members who hold two or more full-time positions to

degignate the position in which membership shall be reporred. PERS law presently
axcludes part-time employeess but allows cervain appointive and elective officials wnho
Ao not work more than half-time to become PER3 members on a voluntary baeis, Since
alective offlcers of contracting agencies frequently hold two positions, the EIQCELUaZZ
~msgition ig usually chosen for membership, cecause full-time service is sarned. with
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lowar member contributions needed for tha minimal salary =arned. Prior to retiring,
the nigher paying position is elected for membership, resulting in a form of penaion
splking. This proposed lagislation would:

. Require that a person who holds two or more full-time positions become a member in
the position with the highest payrate.

. Exclude from PERS membership local and school employees, who are first elacted or
appointed after June 30, 1994, to serve on school distriet or local boards,

commigsions, or counclils, since these elective pesitions require less than half-
time servicas.

. Dalate the ocptional memberehip rights for persons holding the poaition of City
Attorney or of Assistant City Attorney and subject thege positions to the usual
qualificationas for membership. These provisions would apply to persens first
2lacted or appointed, or following a break in service, after June 10, 1994.

At the present time, PERS law parmits a retired person to recsive compensation for
services rendered a PERS-covered employer undey epecific conditions, One such
provision permits a contracting agency to appoint a retired person £o a temporacy
oogition until a permanent appointment is made. Thig bill would limit the conditions
and length of time in which a retired person can serve a PERS-covered employer t3

very specific situations, with compensated services generally not exceeding 120 days
in a calendar year.

PERS law currently requlires that contributions from the member and tha employer be
caid if the actual date of membership is prior to the reported date, but no penalty
to the member or smployer is asgesged. This bill would allcw PERS to assess an
smployer which failed to enyell a person into membership with a $500 administrative
feas, in addition to the member and the employer contributions for the peried in which
the person would have otharwige been a member.

Current PERS law specifies that the three-year period of limitatjon, for the
correction of erroneous benefit payment made on the baslg of fraud, shall begin upon
the date of the discovery. Any payment now found to be in error, regardless of how
made, must be adjusted. If beneflis were found to be cverpaid, a retiree or
beneficiary ceuld be required to pay back the overpayments to when the overpayment
was first mada, This bill would:

. TIncrease the period of limitation to ten ysars for fraudulently caused payments.

. Allow the PERS Board to authorize the continued payments if the adjuscment
{reduction, in this case) of the ratirement allowance would cause the retired
member any finaneial hardship and the elements of astoppel were present.

current PERS law permits the State, thm University of California, and school and
‘gcal employers to pay all or a portion of the members’ contributions. These
smployer payments are not now considered t9 he compensation carnable for purpeses of
determining retirement benefits, and only local employers are known to actually pay
~he members’ contributions. Alsc, under federal Internal Revenue Service (IRS} law,
Section 414(h){2), the amounts contributed by a member to a public pension plan can
»e made on a pre-tax bkasla if characterized as though pald (picked-up) by the
:mployer. The member contributions picked up by the empleyer are, however, currantly
zonsidered to be part of PERS’ <ompensation 2arnable.

¢

" (800) 666-1917
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Thesea two provisionsa have caused a great deal of confusion at the local lavel, and
many employers have allowed tha employar payment of the member contributione and the
value of the pre-tax contributions to be included as compensation earnabla during the
final compensation pariod. This practice is known a8 "pension spiking” and is one of
the easiesat ways to improperly inflate pension benefits,

This bill would now clarify that the employer payment of member contributions under
PERS law would have %0 be made specifically for all members in the group or class of

employment, and include the employer’s payment in the member’s payrate during the
final compensation psried if:

. The benefits were provided by c¢ollective bargaining agreement,

r~
-
. The benefit, at the local or schocl level, had keen provided through amendment of &
the amployer’s contract with PERS. té
o
. Prior to amending its PERS contract, the lecal or school employer had provided é?
timely public notice of its intent and fully disclosed the fiscal impact during a &

public meeting.
w
. The employer informead avery new member of thia benefit and how it affects their O
compeneation and benefit package. E
w
. The lncreased cost to the employer which provides this benefit is actuarially ﬁf
determined at a level percent of contributions throughout the period in which ths Z
liability must be amortized. i
: =z
AS currently worded, this bill unacceptably modifies the law regarding tha State’s gg
current statutory authority to determine the salariss and benafits of its employees. -
Thera are also several provisions which appear to permit pension spiking. Specifically: <
- 7]
., The Government Code (Saction 1938186 ot seqg.) entrusts the Department of Persennel ﬁﬂ

Administration (DPA) with the authority to set and negotiate the salaries and benefits—
of State employees, and that authority is recognized and cited in current PERS law.
It appears that this authority should be aifirmed in this Dill.

The definition of labor policy or agreement used in this bill is intended to apply co Te¥
all PERS employera, including the State. Howevar, since the definition of collective
margaining for State employees is presently found in the Government Code under the
Ralph €. Dills Act, there could be circumatances where the PERS law might Le

inappropriately applied or misinterpreted in any collective bargaining issue involving
State employee benefits.

The beard’s autheority to promulgate regulations and to determine what constitutes
compensation should be limited to amployeras other than the State. Unlike all other
cublic agencies, the State’s authority is alzeady in statute for DPA, with statutory
recognition for collective bargaining and legislative oversight.

~ —

o -
It appears Contrary to the purpose of eliminating pension fraud and abuse to psrmit
benefit payments, which may have been computed on improperly reported items of
compensation, Lo continue to be made, regardless of {inancial hardship to a member,
it s the PERS Board’'s fiduciary responsibility to ensure that only those benefita

wnich have been legally and actually accrued and earned by a2 member be payable.

0124
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. The provision which would pezrmit the conversion of employer payment of member
contributions to count as compensation f{or retirement purposes during the final
compansation period should not be applicable to State employees. As noted earlier,
this was a very common mathod of improperly inflating a local member‘s final
compensation, aven though it is specifically prohibited under curzent law. Since the
State picks-up its employees’ contributions, we do not want to jeopardize our plan's
qualified status under the Internal Revenue Code nor give taxpayers the impreséion
that the State would permit pension spiking. If the State is not removed from this
provision, this bill would place a banefit for State employees into PERS law prior to
¢collactive bargaining and the Legislature’s ratification of an MOU. State employeeas
benafirs must firgst be collectivaly bargained and ratified by the Legislature before
placing the beneflt in PERS law.

Cogt Findipgs

The fiscal implications of this bill have not peen fully determined at thie time for the
contracting agencies. Since the State has not permittsd pension spiking nor allowed salaries
to be improperly reported to PERS, no fiscal impact is expectnd for the State.

(800) 666-1917

““GISLATIVE HISTORY

tnis bill is pponsorad by PERS, as was the original AB 2231 (Elder) last year, to address the
isgue of panelon fraud and abuse. Although the language contained in this bill was the
collaborative affort of PERS staff, and employee and empleyer organizations, including DPa
astaff, DPA had previcusly requested certain amendments be made to clarify the State’s
zompensation and MOU statutory requirements. Those amendments were not included in the
bill’s current version,.

RECOMMENDATION ~ SUPPORT, IF AMENDED

The Department of Personnel Administration recognizes the need to prevent pension fraud and
apuge in public pension plans and suppeorts PERS in this endeavor. Howsver, the meagures
which would prevent pension fraud at the local level need not be directed to the Stata, a3
»he State has not had a problem in this &rea primarily because the Stats of California has to
meet numerous statutory regquizements that specify how employees’ salarias and beneflits are )
set. Thoee provisions are then subject to ratification by the Legislature. These controls "::
have successfully prevented penalon fraud from bscoming possible., Therefore, we conslider *
thias bil) te contaln unnecsssary provisions to circumvent the current State
bargaining/legislative process, which already provides adequate oversight. Suggested
amendments, which would address the concerns wa described in Section 3 of the analysis, are
attached.

LEGISLATIVE INTENT SERVICE
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PROPOSED AMENDMENTS TOQ SENATE BILL 53

In Section 2, page 6, line 15, add (a) after 20022.

In Section 2, page 6, line 31, add the following

aubdivision:

(b) Notwithstanding any other provision of this part.

the Department of Personnel Adminigtration shall retain its

auth under the Ra ills Act contained in Chapte
.3 ancin ith Section 351 = e Division of

Title 1 and Bart 2.6 (commeneing with Section 19815) of

Division 5 of Titl to dete w ayments an

a W tha e pai th a & ovyer will be

congid 4 com ation for retirement purpeses for an

d zom the definition of
state employee in subdivision {c) of Section 3513; (2)
emploved by the executive branch of ggvernment and is not a

nember of the civil sexrvice; or (3) included in the

definition of state emplovee in subdivision {(c) Section
1813, For state employees who are subiject to collective
bargaining, compensation will be included for retirement

0 cses o if emorandum of understandin 3 bee

reached pursuant to Section 3517.5. in which case the_
zemorandum of understanding shall be controlling without
fyrther legislative action, except that if such nprovisions

(800) 666-1917
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2f a _pemorandum of understandind require the expenditura of

funds, the provi s 1 not become effective u s

a oved by t islatu t ua udget Act.

In Section 4, page 7, line 39, strike the word "agency” and

insert cent 3 agency or sch lover.

In Section 4, page 7, line 40, strike the word "agency" and

insert co ting agenc Q emplo
In Section 6, page 2, line 10, strike the words "and 20616".

In Section 6, page 9, line 19, strike the peried and insert

for contracting agency, state uniyersity. schoel, and
legislative an udj branc lovers

In Section 6, page 9, line 37, between the comma and the

word “group," insert for contragting agency and_schogl

ampioyers.

In Section &, page 10, line 22, strike the word "may" and

replace with shall.

(800) 666-1917
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9, In Section 6, page 10, after line 23, add the following

subdivision:

(h) Notwithgtanding subdivision (b) and (ec). the
Department of Personne 1 ion s retain its
agthority under the Ra €. Dills Act contained in Chapt
10,3 (commencing with Section 3512) of Division 4 of Title 1
and Paxk 2.6 (commencing with Section 19815) of Division S
of Title 2 to determine which payments and allowances that

paid by t te em er will be considered specia
either: cluded from £ definitj of state emploves
in subdivision (c) of Section 3513; (2) emploved by the
xec a ve ' i ot a membe t
civi ervice; o n in the definition of s e

gompensation will be included for retirement purposes oply
if 3 memorandum of understanding has been reached oursuant
o Section 3517.5, in which case the memorandum of
understanding s a co oll without fur

memgrandum of understanding require the expenditure of
funds, the provisions shall not become effective unless
approved by the Legislature jn the annual Budget Act.

(800) 666-1917
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10. In Section 7, page
local or schoeagl.-
11. In Section 7, page
local or scheol.
12. On page 17 and 18,
13. On page 18 and 19,
Q00338

10, line 27, after the word “a", insert

10, line 37, after the word "a", insert

strike Section 18 in its entirety.

strike Section 19 in its entirety.

-‘II

(800) 666-1917
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