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Received
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CatPERS Board UnR

BOARD OF ADMINISTRATION

CALIFORNIA PUBLIC EMPLOYEES' RETIREMENT TRUST

In the Matter of the Calculation of
Final Compensation:

PIER'ANGELA SPACCIA,

Respondent,

and

CITY OF BELL,

Respondent.

CASE NO. 2011-0789
OAHNO. 2012020198

RESPONDENT'S ARGUMENT

Date: June 19,2013
Time: 9:45 a.m.
Location: Robert F. Carlson Auditorium;

CalPERS Lincoln Plaza North;
400 Q Street, Sacramento, CA

INTRODUCTION

At the meeting of April 17, 2013, the Board of Administration of the California

Public Employees' Retirement System, on a consent calendar and apparently without

discussion, redefined 'publicly available' under Government Code section 20636 using

section 570.5 of the California Code of Regulations, which was not even in effect at the

time of Pier'Angela Spaccia's retirement.

Had the Board even read its own regulation, as well as Respondent Spaccia's

argument, it would have realized that its action was a legal nullity because it failed to

make a reasoned enforcement decision as required by its own regulation.
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1 Equally bizarre, the Board proposes to overrule Judge Ahler's decision holding

2 employers are permitted to purchase additional retirement service credit. This tentative

3 decision was reached without any understanding of the reasons an employer would pay

4 for additional retirement service credit, and in complete disregard of the legislative

5 history of Government Code section 20909.

6 Interestingly, Angela Spaccia's additional service credit was not paid directly by

7 the City of Bell, but was paid by CalPERS itself from surplus funds it was holding.

8 Government Code Section 20909 Does Not Prohibit the Citv of Bell

9 From Purchasing Additional Retirement Service Credit

10 Beginning in 2004, the City ofBell decided to purchase 5 years ofAdditional

11 Retirement Service Credit for 12 employees. The premiums to be paid by Bell were

12 calculated by CalPERS. CalPERS accepted City of Bell checks for payment for most of

13 the employees, but used its own surplus funds to pay for some employees including

14 Angela Spaccia.

15 CalPERS claims that it was illegal for the City of Bell to pay for the ARSC based

16 on Government Code Section 20909 which permits employees to purchase the credit on

17 their own. Apparently CalPERS also claims its own action in using surplus funds to

18 purchase Angela Spaccia's additional service credit was also illegal.

19 In the American legal tradition, if an act is not forbidden or labeled illegal, it is

20 allowed. Government Code section 20909 does not forbid an employer from purchasing

21 additional service credit. There are many reasons a city may wish to purchase ARSC

22 time for an employee. The city, in times ofplenty, may wish to reward employees by

23 providing this added benefit. A city might choose to purchase ARSC time in lieu of a

24 supplemental pension plan. A city might wish to speed the retirement of a highly paid

25 senior employee in order to hire two younger employees at the same cost. It might pay a

26 city to buy the ARSC time to retire a senior employee to be replaced by a junior

27 employee at a reduced salary. A city may wish to settle a whistle blower case (such as

28 Sgt. Corcoran in the City of Bell) by purchasing ARSC time to compensate for time lost
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1 while wrongfully fired.'

2 CalPERS' only "authority" to deny Bell the power to buy ARSC time was one

3 word mistakenly used in a 2003 analysis by a legislative consultant referred to in

4 CalPERS' letter to Ms. Spaccia denying credit.

5 The legislative counsel's analysis is Exhibit A. The Board will note that on page

6 2 where the consultant used the word "permitted" he should have used the word

7 "required." Of course the State Senate would be concerned about requiring local

8 appropriations, but would have no concern if a city chose to buy ARSC time for its own

9 reason. If the Senate wished to prohibit such purchases by a city, it would have been

10 easy for the Legislature to explicitly impose such a prohibition in the statute

11 Even more telling is that the same analysis on page 3 discusses that employers

12 will pay for such service credits for their own benefit. The analysis then states that the

13 employee pays for the service credit when the employer does not benefit from the

14 service credit purchased. Clearly therefore for the analysis to make any sense, the word

15 on page 2 should have been "required."

16 Little needs to be added to Judge Ahler's decision. The pertinent part which

17 states:

18 "52.
the

52. By its own terms, the statute requires only that "a member" file
required notice and m^e the required contribution. Nothing inthe

19 statute prohibits an employer firom making the contribution on an
employee's behalf No direct appellate authority was provided to support

20 CalPERS' assertion on that issue. Nor was any legislative history related
to the enactment of Government Code section 20909 offered to support

21 CalPERS' assertion.

22 Factual Conclusions on Estoppel Related to Air Time

23 53. Government Code section 20909 does not expressly prohibit a
public employer from purchasing air time on behalf of an employee. In

24 fact, it is not uncommon for a public employer to do so in the settlement of
litigation with a public employee, as was demonstrated in this matter.

25

26

' In fact the City ofBell isproviding a check to Sgt. Corcoran sohe can write a check to
2g CalPERS. Because Ms. Spaccia is now retired she no longer is in a position touse the legal fiction

that Sgt. Corcoran and the City of Bell are currently using.
3
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Ms. Spaccia established that she advised CalPERS of the fact that the
City ofBell sought to purchase airtime onbehalf of certain emplwees,
including herself; that a responsible CalPERS employee told Ms. Spaccia
that such a purchase was permissible and would be honored by CalPERS;
that the CalPERS employee knew that her representations would be relied
on and, in fact, air time was directly purchased by the City ofBell for
certain employees; that Ms. Spaccia had at least five years ofcredited state
service when she elected by written notice filed with CalPERS to make a
contribution under Government Code section 20909; and that in
accordance with what she was told by a responsible CalPERS employee,
Ms. Spaccia arranged for the Cityof Bell to make the contribution on her
behali. There was nothing sneal^ or underhanded in the transaction.
Payment by the City ofBell on Ms. Spaccia's behalf was not expressly
prohibited by the statute. Ms. Spaccia, who is now retired, is no longer
eligible to fund the purchase of air time.

It would be unfair and unjust under the circumstances to disallow the
City ofBell'spurchase on Ms. Spaccia's behalfof five years of air time
under all the circumstances."

The City ofBell now claims that the purchase of the "air" time was not approved

by the City Council. In fact on June 7, 2004, the City Council of the City ofBell on a

consent calendar similar to the CalPERS consent calendar, approved the use of the

City's CalPERS surplus fund to purchase five years of service credit in response to

Assembly Bill 719, effective January 1, 2004. A copy of the agenda item and its

approval minutes is attachedas ExhibitB.^

CONCLUSION

The CalPERS' staff argument revising Government Code section 20909 is absurd

and without any rationale either in policy, legislative history, or past implementation by

CalPERS itself

The retroactive redefinition ofpublicly available under Government Code section

20636 using the yet to be approved Regulation 570.5 borders on the irresponsible.

Rather than fully discussing a matter that has already been decided on a "consent

calendar," Ms. Spaccia is attaching her closing argument to Judge Ahler which she

believes shows the illogic of the retroactive re-definition of "publicly available." See

Exhibit C.

^ Neither CalPERS nor the City ofBell has complied with Government Code section 20160
as discussed in Exhibit D.

4
Respondent's Argument



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

The Board should also note that Ms. Spaccia has made an examination of the

CalPERS website which shows that a majority of the audits since the implementation of

Regulation 570.5 have criticized the employers because they were not in compliance

with the new definition of publicly available.

As far as Ms. Spaccia can learn, none of the hundreds of employees affected by

the criticized non-compliance have suffered any consequence. Every employer has been

given an opportunity to correct its compliance with Regulation 570.5, and as far as Ms.

Spaccia can learn, no employee has ever suffered the retroactive forfeiture ofhis or her

pension as recommended by the Board in her case.

The Board should adopt Judge Ahler's interpretation of Government Code

section 20909 allowing cities to purchase additional retirement service credit, and

should reschedule consideration of its adoption of Judge Ahler's interpretation of

Government Code section 20636. The proposed reinterpretation of section 20636

specifically violates the custom and practice of CalPERS for years, and retroactively

imposes a duty on Ms. Spaccia ofwhich she was unaware and without the ability to

perform.^

Also, Judge Ahler's calculation that Ms. Spaccia's highest pay was based on her

2003 contract with the City ofBell. This is incorrect because Ms. Spaccia's highest

salary under the CalPERS program was with the North County Transit District and the

County ofVentura which was approximately $140,000 as contrasted with $100,00 from

Bell's contract of 2003.

Respectfully submitted.

Date:

HARLAND W. BRAUN
Attorney for Respondent
ANGELA SPACCIA

^ The proposed decision urged by CalPERS' staffwill deprive a dozen employees oftheir
ARSC time without a hearing. Attached as Exhibit D are two letters on behalf of Luis Ramirez and
Annette Peretz.
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SENATE fUBLIC EMPLOYMENT & RITIMMENT BILL NO: AB 719
Nell Soto, Chair Hearing date: June 23,2003
AB 7B9(NegreteMcLeod) as amended March 24,2003 FISCAL; YES

llilOBK:

Sponsor; Service Employees International Union (SBIU)
California Professional Firelighters (CPF)

Prior legislation: AB 55(Correa) 2003
Set today in this Committee

SB 2126 (Senate PE^RCommittee)
Chapter 1076 of 1998

ASSEMBLVVOTES;

PER & SS 8-0 4/23/03
Appropriations 23-1 4/30/03
AssemblyFloor 74-2 5/27/03

SUMl^A^Y:

Would authorize amember ofthe California Public Employees Retirement System (PERS)
the retirement system to purchase upto5 years ofservice credit foradditional retirement
credit.

1) %i^tingffff|erallaw provides special rules relating to the portability ofpennissive service
credit under government plans under theTaxpayer ReliefActof 1997. Teimissive service"
was defined and limitations on "nonqualified service" were established. Thelimitations
include requiring members to have 5years ofparticipation in the plan in order to purchase
nonqualified service, and specify that only 5years ofnonqualified service can be purchased.

2) E^^istinfif^RS law:

a) does not authorize PERS members (state, school orlocal) to purchase additional
service credit in the system that isnot linked with any actual service performed* and

b) pursuant toChapter 1076 of 1998, authorizes vested members ofdieStateTeachera'
Retirement System {STRS) t0^lW?^elvWyye»8 ofaddit^^^^ service credit for
"nonqualified service'* in theretir^ent system.
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2) This bill:

a) allows active PERS members with at least 5 years ofservice topurchase up to 5
additional years of PERS retirement service (nonqualified service or"air time"),

b) specifies that "additional retirement credit" means time that does not qualify ascounty
service, public service, military service, medical leave ofabsence, or any other time the
system recognizes for servicecredit,

c) specifies that "air time" service credit for additional retirement credit may not beused
tomeet the minimum qualifications for service ordisability retirement orfor establishing
eligibility for various specified benefits and any service credit based benefits, and

d) specifies that the cq§{ ofthe "air time" service credit will be fuilv paid bv the member,
with no emDlf}ver contribution permitted.

According to PERS, this benefit iscost neutral to employers, as the member pays the full
present value cost ofthe additional service credit. The full present value cost iscalculated to
be equivalent to the cost ofthe increased benefit due tothe additional service credit.

1) What Is "Air Time"?

Federal tax-qualification laws allow amember ofatax-qualified defined benefit program,
such as PERS, topurchase up to 5years ofnonqualified time. Nonqualified time is
sometimes referred to as "airtime" because it does notcorrespond toanyservice actually
performed.
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The only federal requirements for purchasing "air time" are that the amount purchased cannot
exceed 5years, and amember purehasing nonqualified time must have earned at least 5years ya a®;
ofservice credit befi)re being eligible to purchase the nonqualified time. At this time there is
no provision in PERS Law to allow amember to purchase nonqualified time.

2) PERS Service QreAit - Who Pavs For It?

The Committee is advised that there are several types ofservice credit that may be purchased
by amember in PERS. These types ofservice credit include military service, service as a
volunteer in Peace Corps or AmeriCorps, certain types ofservice prior to membership, and
others.

David Felderetein Resoondenfs Araurnem
Date: 6/14/03 Page 2 Exh^itA pg2of3



Ingeneral, thereare two ways ofpaying for theadditional PERS service credit:

a) one method ofpayment requires the member to paytheportion thatwould normally be
attributable to the member's contributions andinterest, and theemployerpays the balance
(thismethodmost commonlyapplieswhenthe employerdirectlybenefits fi'om the service
beingpurchased,such as when a member workedfor the employerbeforedie agency
came into PISRS, or worked part-time or seasonallyprior to lull time PERS-covered
employment), or

b) the other type ofpaymentis known as the "fijll presentvalue" payment, in which the
memberpaysfor thefitll costofthe servicecreditpurchase (thiscostmethod generally
applies whenan employer does notdirectly benefit fivmthemember's service, suchas
with military or Peace Coips service).

3) Arguments in support

Supporters arguethat the optionto purchase nonqualified timeallows members ofPERS to
increase theirretirem^t benefits at no costto employers. Many members takebreaks in
employment to raisechildren* advance theireducation, or work Intheprivate sector for a
time. Memberswho enterPERS-covered employment later in life,or who havebreaksin
service, will find that purchasing nonqualified time can contribute to providing a livable
retirement income. nj

C.I

Supporters also contendthatrecentchanges in federal tax lawsallow peopleto roll over
funds from personal tax-qualified savings accounts (such as 401 (k), 403 ^), and 457) in
order to purchase service credit in defined benefit plans. This practice makes thepurchase of
nonqualified timeeasierfor thosewhohaveaccumulated personal savings andwantto invest
these savings in order to increase their PERS retirement benefits.

4) Afi 55 (Correa) 2003, a bill providing a sunilar"air time" optional benefits in theCounty
Employees Retirement Act of 1937 f37 Act), is to beheard today in this Committee.

5)

California State University(CSU)
CaliforniaStateEmployees* Association (CSEA)
LongBeach PoliceOfficers Association
Santa Ana Police Officers Association
California Fraternal Order ofPolice
PERS Board ofAdministration

6) pyrosmoN;

None to date

David Felderstein Respondent's Argument
Date; 6/14/03 Page 3 Exhibit A pg. 3of3

I-

Oi

'.b

o
oj

V-;

ir.
iij
O'l

t:
iii

IJ.I

>

F:
iij
r/j

6
lij



EXHIBIT B



City of Bell
Memorandum

DATB: JUNE 7, 2004

TO: MAYOR AND MEMBERS OF COUNCIL

FROM: ROBERTA. RIZZO,
CHIEF ADMINISTRATIVE OFFICER

BY: ANGELA SPACCIA,
ASSISTANT TO THE CHIEF ADMINISTRATIVE OFFICER

SUBJECT: BUDGET AMBHDMEWTS FOR FIT 2003 - 04 AMD FY
2004 - 08__

Reoommendation: r
It is recommended that Ci(y Council adopt the attached listmg of
amendments to the FY 2003-04 andFY 2004-05 budget.

aspart of the subsequent year's budget preparation cycle,
staffevaluates the current year budget to evalimte changing conditions
thatmay require an update inannual appropriations.

This year, refimding of the Redevelopment Agenqr Tax AU^ation Bond,
settlement of a pass-thru agreement with the L.A. Umfied School District,
and park improvements, and contract adjustments have prompted
proposal of the attached Usting of budget amendments.

FY 2004-05 budget changes are primarily due to grant and other state
allocated adjustments.

Ftnaneial Analjrsls: ., ,
Sufficient resources are available in each ofthe funds with proposed
amendments to provide for these additional appropriations.

Respondent's Argument
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•)

)

City of Bell and Related Authorities
Proposed Budget Amendments

FY 2003-04

ttem Description

Account

Code

Balance

As originally
Adopted

Proposed
Amendment

Balance

As

Revised

01-420^5 (2.000,000) 235.522 (1.764.478)

235,522 (1.764,478)

01-621-02004)110
01-521-0200^18a
01-521-022&01Sd
01-521-0400-0ie9
01-621'0800-0720

101.781

15,000

19,149
32,000
19,375
42.625

533,000

120.930
32.000
19,375
42.625

548.000

•1-16.781 646,149 762,930

01-521-0925-092S 500.000 (500.000)

500.000 (500.000) -

01-429-50 (29,000) (29,000)

01-521-0300-0784 29,000 29.000
-

-

08-521-1001-0168
06-521-1002-0188
06-521-1002-0189

150,000
33,309
41.000

28.000
105.000
28.000

178.000
138.309
69.000

183,309 133,000 316.309

20-421-30 (2,537,620) (2.537.620)

20-525-1800-0920
20-525-1600-0922

600.000
1.571,391

600.000
1.571.391

(366.229) (366.229)

21-429-20

21-429-20

1.533.100 312.000
333.325

1.845,100
333.325

21-525-0100-0300 142.568 142.568

1.533,100 787.893 2.320.993

ResDondent's Amument

1)

2)

3)

4)

5)

6)

7)

GBHcral Fund
Vehicle License Fee Decrease

Revenue
MotorVehicle In Lieu Tax

Personnel Services
Expenditures

Administration
Ac&nlhistratton
Administration Support
Rnanca

Legal- Poltee

Park Improvements
Expondituras

Construction

Otiier
Revenue

Transfer In CapitalProjeeta
E)q}8nd{ture8

Election Expenses

Retirement Fund
Expenditures

BenefitPay OfF
BenefitPay Off
DeferredCompensation

CRA-Capltal Projeeta
Revenue

Trfln-DeMSvo

Florence/Wetl<er NE

CRA-TaxIncrement/Debt Scrvtoe
Revenue

Trs In/Out Debt SVC

Trs In/Out Debt svc
Expenditure

ERAF
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Item Description

8) CRA-Low/Mod SpecialRevenue
Revenue

Trftn-DebtSvo
Trf Out-Debt Svo
trf Out-Housing Authority

9)

10)

11)

CRA-Debt Service
Revenue

Tsf In/Out Tax Increment
Tsf m/Oul Tax Increment
Proceeds fhim new debt
Transfer In Uw/Mod
Transfer to Low/Mod
Transferto Cap ProJ
Premium from bond Issuance

Expenditure
Loan Repayment
Loan Repayment
LAUSO pass-thru agreement
Bond Issuance cost
Refunded Escrow

CDB6
Revenue

Houslt^ Rehab
Veteran's Park
Veteran's Park
Veteran's Park
Veteran's Park

Bell Sports Complex
Community Center Improvement
Lead-based Paint Abatement
Skate Perk

Expenditures
Asbestos Abatement
Lead-based PaW Abatement
Lead-based PaintAbatement
Bell Sports Complex
Bell Sports Complex

•Veteran's Park
Veteran's Park
Veteran's Park
Veteran's Park
Community Csnter Improvement
Skate Park

Mlsoenaneous Grants
Revenues

LA River Parkway Grant
DOT/STPL Rorence AC Overlay
Transfer from Prop C

ExpendiUires
Professional Ser>^ce8
CapitalOutlay
Professional Services
Capital Outlay

Account

Code

22-421-66
22-421*66
22-421-60

23-429-10

23-429-10
23-429-30
23-429-16

23-429-16
23-429-26
23-429-40

23-628-0100-0300
23-626-0100-0300
23.626-0100-0209
23-526-0100^210
23-6260100-0400

30-421-61
30-421-72

30-421-87

30-421-88

30-421-86

30-421-96

30-626-0060-0236
30-626-0066-0235

30-626-0067-0235
30-626-0067-0925
30-62641072-0926

30-625-0073-0236

32-424-46

32-424-60

32-429-30

32-625-7005-0235
32-526-7005-0925
32-625-7008-0235
32-526-7006-0925

Balance

As Originally Proposed
Adopted Amendment

283,193

283J93

(3,223,193)
1.289.081

241.000
(1.693.112)

Balance

As

Revised

(2,940.000)
1.289.CB1

241,000
(1.409,919)

(1,533,100) (312,000) (1,845,100)
(333,325) (333.325)

- (27,925,000) (27,925,000)
(1,289,081) (1,289.081)

(283,193) 3,223,193 2.940,000

2,637,620 2.537.620
(268.000) (268,000)

333,326 333.325
1,289,081 1,289,081
1,300,000 1,300,000
1.000.000 1,000,000

20.435.000 20.435.000

(283.193) (9.187) (1,825,480)

(251,835) (61,000) (312,835)

(50,000) (265.101) (936,635)
(202.088)
(393,021)

(26,625)
(265.101) 265,101 -

(202,088) 202,088 -

(25,000) (8,000) (33,000)
(30,000) (30,000)

66,000 66.000

6,000 3,000 8.000

25.000 - 25.000

100,000 (100,000) -

165,101 (165,101) -

60.000 265.101 936.835
202.088
393,021

26,625
202.088 (202,088) -

30.000 30.000

(246.835) - (246.835)

(200,000) (200.000)
. (442,650) (442.650)

-
(57.350) (57.360)

25,000 25.000

176,000 175.000

57,350 57.350
. 442,650 442.650

-
-

(500.000)

Respondent's Argument
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' )

Hem Description

12) Capital Pfo]6ot8
Revenues

Proceeds of Debt - BAN
Transfsr Out General Fund
Transfer Out Housing Authority

Expenditures
Arohiteofural/Planning-CMo Cfr

Account

Code

50-429-15
50-429-10

50-429-80

60-52M003-023S

ArehlteotUfal/Ptennlna-Sports Complex 50-521-1004-0235
Oesign/Arahltecturel-Deb's Park
Construction-Deb's Park
Constructton-Vefs Pk
Construction-Skate Pk
Construction-Little Bear Park

50-621-1005-0235
50-621-100S-0925
50-52M008-Og26
50-521-1007-0925
50-521-1009-0925

Balance Balance

Ae Orfgfnafly Proposed As

Adopted Amendment Revised

(8,000,000) (8,000,000)
29,000 29.000

2.500.000 2.500.000

97,500 97,500
60.000 60,000

225.000 225,000
1,425,000 1.425.000
1.100,000 1.100,000
1,100,000 1,100,000
1.650,000 1,6^000

166.500 186.500

(170.900) (170.800)
(170,900) (170.800)

13) Federal Forfeitures
Revenues

Federal-DOJ

14) Skate Park Enterprise
Revmiues

Merchancfise

Expenditures
Advertisement

16)

Other E({u^ent
SpecialSupplies

Llabllltv tnsuranoe
Revenues

Trf tn-fr. Other Funds
Expenditures

Paid in Lieu Vacation
Insurance

Insurance

16) Housing Author!^
Revenues

BellMHPSpace Rent
Florence VillageSpace Rent
Housing Rent
8317 Pine Rental Revenue
65Q0 Flora Rental -Revenue
6624 Flora Rental Revenue
Be[l@0ti8Rental Revenue
6229 Rora Rental Revenue

Expenditures
6317 P&ie:

Legal Fees

Maintenance & Repairs
UtiRtiss-Water
Utiilties-Trash

6500 Flora;
Management Fees
Legal Fees
MHP Property Insurance

71-421-25

80-440-40 (5.000) (5,000)

80-621-0200-0201 10.000 10.000

80-521-0300-0320 12,000 12.000

80-521-0400-0321 5.000 5.000

80-621-0200-0911 10.000 10,000

80-521-0200-0320 9.000 9,000
41.000 41.000

86-429-05

86-521-2000-0169

86-521-2010-0205

86-521-2050-0205

90-421-05

90-422-05

90-426-20
90-431-05

90-432-05

90-433-05

90-435-05

00-436-05

90-521-0505-0135
90-521-0505-0170
80.521-0505-0210
80-521-0S0S-0216
80-521-0505-0262
80-521-0505-0263
80-521-0505-0270

80-521-0510-0135
80-521-0510-0170
80-521-0510^205

(278,380)

40.000
40.000

(188.380)

(810,744)
(979,914)
(203,400)

310

(173.750)

42,750
131,000
6|^0
66.000

50.000
80,000

203,400
(60,000)
(40.000)
(80,000)
(20,000)

(4,000)

6.000
1.200
3.400

35.000
800

915

700

4,000
600

(310)

(452,130)

42,750
171.000
106,000

(132,380)

(760.744)
(889,914)

(60.000)
(40,000)
(80.000)
(20.000)
(4,000)

6.000
1.200
3,400

35,000
800

915

700

4.000
600

Respondent's Argument
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item Description

Balance Balance

Account As Originally Proposed As

Code Adopted Amendment Revised

90-621-0510-0210 1,600 1,500

90-621-0510-0216 7,200 15,800 23,000

80-621-0610-0236 4,920 (4,920) -

80-621-0610-0282 3,600 (2,600) 1,000

90^21-0510-0283 2,400 (2,400) -

90-621-0510-0270 600 600

90-621-0510-0320 3,000 (3,000)

90-521-0616-0135 9,000 9.000

80621-0515-0170 500 500

g0-621-05154}205 630 (630) -

90-621-0616-0210 4,500 4,500

90-521-0515-0215 14,000 40,000 54,000

90-621-0515-0236 9,300 (9,300) -

90-521-0516-0270 1,000 1,000

90-621-0616-0320 3,000 (3,000) ~

80-521-0520-0206 355 (355) -

90^21-0620-0216 9,600 (9,600) -

90-621-0620-0236 6,120 (6,120) -

90€21-0520-02a2 4,800 (4,800) -

90-621-0520-0263 3,000 (3,000) -

90-521-0520-0320 3,000 (3,000) -

90-521-0520-0911 4,000 (4,000)

90-521•Q526 0135 2,000 2,000

80621-0526-0170 2,000 2,000

90-621-0625-0205 25 (25) -

90-521-0526-0210 3,800 3,800

90-621-0525-0216 30,000 30,000

g0-521-(»25-0262 2,000 2.000

90-521-0525-0320 600 (600)

90-621-0530-0135 400 400

90-521-0530-0210 1,800 1,800

90-521-0530-0215 15.000 15,000

(1,914,198) 244.355 (1.669.843)

91-429-50 (2,500,000) (2.500,000)

17)

Note:

Maintenance &Repairs
Management Fees
Utili&es-Water
UfflHIes-Tr^h
Landsoape

6624 Rora;

LegalFees
MHP Property Insurance

Maintenance & Repairs
Managemer
Landscape

4350 Florence;
MHP Property Insurance

ManagementFees
Utitlfies-Weter
UtdlBas-Trash
SpecialDepart
Capital Outlay

)II@0«9:
Management Fees

MHP Property Insurance
Maintenance Supplies
Maintenance & Repaira
Ufllitles-Water

SpecialDepartmental Supplies
6229 Flora;

Management Fees

Housing Authorttv-Capltal Projects
Revenues

Transfer In Capital Projects
Expenditures

Acquisition
Acquisition
Acquisition
Acquisition
Acquisition
Acquisition

91-525^00-0926
91-526^5004)926
91-525-0500-0926
gi-525-0600-G926
91-525-0600-0926
91-5264)500-0925
91-62&4)S00-0926
91-5254)500-0926

523,529
300,026
301,264
280,580
268,175
802,261
850,000
483.000

1.306.855

523.529
300,026
301.284
280,580
266,175
802.261
850,000
483,000

1.306.855

In response to Assembly Bill 719, effective January 1,2004, aportion ofthe City's CalPers Surplus Fund will be used to obtain
five <5) years service credit for quaHtyIng non-safety miscellaneous unrepresented executive and adininlstrative managemen
staff that are vested with CalPers no later than June 30,2008, No budget adjustment Is required.

Respondent's Argument
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Hein Description

16) UabffitvInsurance
Revenues

Trfln-fr.blher Funds

Insurance

tnsuranee

Account

Code

88-428*05

86-521-2010-0205
e8-521-20S0-0205

Balance

As Originally

(278.980)

45.000
45.000

(188.380)

Proposed
Amendment

(197.000)

131,000
66.000

Balance

As

Revised

(475.380)

176.000
111.000

Respondent's Argument
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Minutes of
Bdl City Council

BeUCommuttityRedevelopmentAgen(y
BellPublic FinanceAuthority

BellSftrplus PropertyAuthority

Meeting

June 7,2004- 7:00P.M.
City Council Chambers

Meeting was called to order by Mr. Cole at 7:05 P.M. with Mr. Bello,
Mr Mirabal and Mrs. Jacobo present in their capacities as
Councihnembers. Community Redevelopment Agency Mer^^,
Public Finance Authority Trustees, Surplus Property Authority
Commissioners and Community Housing Authority Commissioners.
Mr. Hernandez was excused.

Pledge ofAllegiance led by Covincilwoman Jacobo.
Presentations

City Council presented BeU High School Marching Band with a
contribution to their fundraiser.

Minutes of
BellCity Connctl

BellCbramuDlty RMevelopment Ageney
BellFablie Finance Authority

BellSurplus Properly Authority
Bell Community Housing Authority

Meeting
June 7,2004

Respondent's Argument
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Communications From The Public

Ron Garcia, Southern Califomia Edison, addressed the City Council
regarding Energy Conservation.

Julie Gonzalez. Bell Chamber of Conmerce, extended an invitation to
the Qty Council to the Salute to America.

Delia Duian, 6607 Sherman Way, expressed her concern to
inappropriate activity near her residence.

PubUc Hearing

Mayor Cole opened the public hearing at 7:25
conLeration to adopt Resolution NoS. 2004-26
(inclusive) confinning a diagram and assessment md orden g
levying of assessment for fiscal year 2004-2005 wiflm the Integrated
Waste Management District. Landscape and
And Refuse Collection District, and Sanitation And Sevirerage Systems

Hearing »o testimony for or against this item, Mayor Cole closed the
public hearing at 7:26 P.M.

Councilman Bello moved approvd ofResolution 2004-26
RESOLUTION NO. 2004-26

ARESOLUTION OF THE CTIY COUNCIL OF
OF BELL, CALIFORNU, CONFIRMING ^
AND ASSESSMENT AND ORDERING
ASSESSMENTS WITHIN THE CITY OF BELL

Minutes of
BenCityCouncil

Bell Communl^jrRedevelopment Agency
' BellPablteVlnanee Authority
Bell Surplus Propei^Authority

Bell Community Housing Authorl^
Meeting

June 7t 2004
Respondent's Argument
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INTEGRATED WASTE MANAGEMENT DISTRICT FOR
THE 200'4-200S FISCAL YEAR

Second by Mayor Pro Tem Mirabal. Vote proved unanimous.

Mayor Pro Tem Mirabal moved approval ofResolution No. 2004-27.

RESOLUTION NO. 2004-27

ARESOLUTION OFTHE CITYCOUNC3(L OFTHECITY
OF BELL, CALIFORNIA, CONFIRMING A DIAGRAM
AND ASSESSMENT AND ORDERING THE LEVYING OF
ASSESSMENTS WITHIN THE CITY OF BELL
LANDSCAPE AND LIGHTING DISTRICT FOR THE

• 2004-2005 FISCAL YEAR

Second by Councilman Hello. Vote proved unanimous.

Councilwoman Jacobo moyed approval ofResolution No. 2004-28.

RESOLUTION NO. 2004-28

A RESOLUTION OF THE CITY COUNCIL OF THE CITY
OF BCT T,, CALIFORNIA, CONFIRMING A DIAGRAM
AND ASSESSMENT AND ORDERING THE LEVYING OF
ASSESSMENTS WITHIN THE CITY OF BELL
GARBAGE AND REFUSE COIIJECTIONDISTRICT FOR
THE 2004-2005 FISCAL YEAR

Second by Councilman Hello. Vote proved unanimous.

Minutes of
Bell City Council

BellCommunityRedevelopmeat Agency
Bell Public Finance Autborify

Beit SurplusPropertyAuthority
Bell Community Housing Autiiority

Meeting
June 7| 2004 ... -

Respondents Argument
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Councilman Bello moved approval ofResolution 2004-26.

RESOLUTION NO. 2004-29

ARESOLUTION OF THE CITY COUNCIL OF THE CITY
OF mi'T.T., CALIFORNIA, CONFIRMING A DIAGRAM
AND ASSESSaiENT AND ORDERING THE LEVYING OF
ASSESSMENTS WITHIN THE CITY OF
SANITATION AND SEWBSEIAGE SYSTEMS DISTRICT
FORTHE 2004-2005 FISCALYEAR

Second by Mayor Pro Tern Mirabal. Vote proved unanimous.
Consent Calendar

Mayor Pro Tern Mirabal moved approval of the consent calendar as
follows:

Approval of Regular Oily Council Meeting Minutes dated May 17,
2004.

Approval of 12-Montii Time Extension for Agreement wth Oldtimers
Foundation to Continue Services for Operation of Semor Nutrition
Program.

Approval ofBudget Amendments for FY 200/-04 and FY 2004-05.

Approval of Assignment of 2003 Juvenile Accountability Incentive
Block Grant to L.A. District Attorney's Office.

Approval ofResolution No. 2004-20 approving md a«lopting the
Annual Appropriations limit for the Fiscal Year 2004-05.

* Minutes of
Bell Cl^ Council

Bell Community Redevelopment Agency
BellPublic Finance Authority

Bell Surplus Proper^ Authority
Bell Community Housing Authority

Meeting
June 7,2004

- Respondent's Argument
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RESOLimON NO. 2004-20

AhfsOLUTION of the CITY COUNCIL OF THE CITY OFADOraNG ^

annualappropriations umtt for the fiscal vear
2004-05.

Approval ofResolution No. 2004-21 Api^ving the ^ Policy
for fte Fiscal Years July 1,2004 toough June 30,2005.

RESOLUTION NO. 2004-21

\ mrsmunON OF THE CITY COUNCIL OF THE CITY OF
JiJ?T ^SfORNIA APPROVING THE INVESTMENT
POLICY FOR THE FISCAL YEARS JULY 1, 2004 THROUGH
JUNE 30,2005

Aooroval ofRfisolution No. 2004-22 Identifymg SteffPosi^ons
sSy Ranges for Fiscal Years 2004-2005 and Rfiscmdmg Resolubon
Numbered 2003->30.

KESOLUnON NO. 2004-22

ARESOLUTION OF THE CITY COUNOL OF THE CITY OT
TiirT 1 f AI fFORNlA IDENTIFYING STAFF POSITIONS AND

rescinding RESOLUTION NUMBERED 2003-30

Approval of Temporary Use Permits-Seasonal Sale of
Fireworks/Fireworks Stand.

Minutes of
BetiCityCouncil

Bell Community Rcdevfilopraont Agoncy
BellPublleFinance Authority

Bell Surplus Property Aathorlty
Bell Community Howlng Autliority

Meeting
June 7,2004

Pai®s Respondent's Argument ^
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Second by Councilnaan Jacobo. Mayor Cole abstained on Item 5.02
(Approval of 12-Month Time Extension for Agreement with Oldtimers
Foundation to Continue Services for Operation of Senior Nutrition
Program.) Remaining vote proved unanimous.

Council Business

Councilman Bello moved approval ofWarrants dated June 7, 2004 in
the amount of$ 1,786,840.19 (261 checks). Second by Coucilwoman
Jacobo. Voteprovedunanimous.

Councilman Bello moved approval ofWarrants dated June 7, 2004 in
the total amount of $28,737.50 (Warrant No. 29688). Second by
Mayor Pro Tetii Mirabal. Mayor Pro Tem Cole abstamed, remainmg
voteprovedunanimous.

Micheal Huls presented a staff report regarding consideration ofRate
Adjustment for Commercial Bin-Service.

BESOLUnON NO. 2004-25

AKESOLUnON OFTHE CITY COUNCIL OFTIDE CITY
OF BEIJL, CALIFORNIA, APPROVING COMMERCUL
REFUSE RATES EFFECTIVE JULY1,2004.

Councilman Bello moved approval ofResolution No. 2004-25. Second
by Councilwoman Jacobo. Vote proved unanimous.

Minutes of
Bell City Council

BellCommunity Redevelopment Agency
Bell Public Finance Authority

Bell Surplus ProperlyAuthority
BellCommunityHousingAuthority

June?,.2004 Respondent's Argument
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Micheal Huls presented astaffreport regarding New
Programs and Authorize Staff to Work with Consolidated Disposal
Service to Develop an In5)lementetion Plan.

Councilman Bello moved approval of New AB 939 Dw™
Programs and Authorize Staff to Work with Consorted Dispos^
Service to Develop an In:5)lementation Plan. Second by Mayor Pro
Tem Mirabal. Vote proved unanimous.

CommunityRedevelopmentAgency

Community Redevelopment Agency Meeting was c^ed ^ ^der by
Chak Cole at 8:05 P.M. with Vice Chair Mirabal and Agency Mem^rs
Bello and Jacobo present Agency Member Hemande2! was excused.

Agency Member Bello moved approval Community Redevelopment
aL^ Meeting Minutes dated May 17, 2004. Second by Agency
MembCT Jacobo. Hearing no additions or corrections, Mmutes were
approved as presented.

Agency Member Bello moved approval
Agency warrants dated June 7,2004 in flie amount of$1,^7,078.85 (9
checks).. Second by Agency Member Jacobo, vote proved unanimous.

Agency Member Bello moved approval of Contract to R.G.cLt^ction Engineering, Inc. for Demolition of j»ne
building at 4022 Gage Avenue (Former La Tapatia TortiUeria). Second
by Agency Member Jacobo, vote proved unanimous.

No items were identified for the next Community Redevelopment
Agency Meeting.

Minutes of

BellatyCouncil
BeH Communlly Redevelopment Agency

BeliFublleFlnanBe Autborlty
Bell Surplus Properly Authority

Bell Communlly Housing Authority
Meeting

June 7,2004 Respondent's Argument
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Community Redevelopment Agency Meeting adjourned at 8:08 P.M

Public Finance Authority

Public Finance Authority Meeting was called to order by President
Cole at 8:08 P.M. with Vice President Mirabal and Trustees Bello and
Jacobo present Trustee Hernandez was excused.

"lYustee Bello moved approval of Public Finance Authority Mating
Minutes dated May 3, 2004. Second by Vice President Mirabal.
WHai-ing no additions or cori-ections, minutes were approved as
presented.

Ko items were identified for the next Public Finance Authority
Meeting.

Public Finance Authority Meeting adjourned at 8:10 P.M

CommmUyHousbig Authority

Community Housing Autiiority Meeting was called to order by Chdr
Cole at 8:10 PM. with Vice Chair Mirabal and Commissioners Bello
and Jacobo present. Commissioner Hernandez was excused.

Commissioner Bello moved approval of CommTOity Housmg
Authority Minutes Meeting dated May 3,2004. Second by Vice Chair
Mirabal. Hearing no additions or corrections, minutes were approved
as presented.

Minutesof
BellCttjrCouncil

Bell Corarounlly Redevelopment Agency
BellFublle Finance Autiiorlty

Bell Surplus PropertyAutborlty
Bell Community Housing Authority

Meeting
Juno 7,2004

Pago8 Respondent's Amument
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No items were identified for the next Conununity Housing Authority
Meeting.

Community Housing Authority Meeting adjourned at 8:12 P.M

Surplus Property Authority

Surplus Property Aufliority Meeting was called to order by President
Cole at 8:12P.M. with Vice President Mirabal and Commissioners
Bello and Jacobo present. Commissioner Hernandez was excused.

Commissioner Jacobo moved approval of Surplus Properly Authority
Meeting Minutes dated May 3.2004. Second by Commissioner Belle.
iHearing no or corrections, minutes were approved as
presented

No items were identified for the next Surplus Prop^ Authority
Meeting.

Surplus Property Aufliority Meeting adjourned at 8:14 P.M

The a<y Council reconvened to identify items they wish to discuss
at the next meeting. These items were not acted on at this meeting,
only identified for thenext meeting.

IdenaflcatioH ofItemsfor Next City CouncttMeeting,

Councilman BeUo asked staff to prepare aplaque for Principal Scott
Braxton.

Minutes of

Bell City Council
Bell Coramunl^Rfidevelopmedt Agency

BellPublic Plnance Authority
Bell Surplus Properly Authority

Bell Community Housing Authority
Meeting

June 7*2004

Respondent's Argument
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Mayor Cole stated that arepresentative from the Los Angeles School
District wants to addi'ess theCity Council,

Adjournment

City Council Adjourned at 8:16 P'-M. in Memory of Former Pr^jdent
Ronald Reagan to an Adjourned Meeting Scheduled for June 28,2004
at 5:00P.M, Council Chambers

Theresa Diaz
City Clerk

APPROVED:

GeorgeCole
Mayor

ATTEST:

Theresa Diaz
CityClerk

Minutes of
Bell City Council

BellCommunl^ Redevelopment Agency
BellPoblleFinance Authority

Bell Surplus Properly Authority
Bell Community Housing Authority

June 7.2004
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HARLAND W. BRAUN, ESQ.
1880CenturyPark East, Suite 710
LosAngeles, California 90067-1608
State Bar No. 41842
Telephone: (310) 277-4777
Facsimile: (310) 277-4045

Attorney for Respondent
PIER'ANGELA SPACCIA

BOARD OF ADMINISTRATION

CALIFORNIA PUBLIC EMPLOYEES' RETIREMENT TRUST

In the Matter of the Calculation of
Final Compensation:

PIER'ANGELA SPACCIA,

Respondent,

and

CITY OF BELL,

Respondent.

CASE NO. 2011-0789
OAHNO. 2012020198

RESPONDENT PIER'ANGELA
SPACCIA'S CLOSING ARGUMENT

INTRODUCTION

Pier'Angela Spaccia was an employee covered by the CalPERS pension plan

under which she worked for various employers culminating in herwork as Assistant

ChiefAdministrative Officer ofthe City ofBell. Ms. Spaccia had 22.30 years ofactual

service and 5years ofadditional retirement service credit, for a total of27.30 years.

Ms. Spaccia's highest twelve months compensation at the City ofBell was

$320,123.43. Because Ms. Spaccia was forced into an early retirement, her pension

would be 50% subject to a possible 20% reduction to provide for her disabled son.

1
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The Court ruled Ms. Spaccia had presented aprima facie case ofthe number of

years in the CalPERS program, as well as the highest final salary. The burden then

shifted to CalPERS to contest Ms. Spaccia's claim.

CalPERS made two claims:

1. Ms. Spaccia forfeited all her earnings for her seven years ofservice at the

City ofBell because her employment contract was not "publicly available" as required

by Government Code Section 20636. Under it's theory, CalPERS asserts that any

employee who worked for amunicipality which fails to post the employee's written

employment contract on awall or on the internet thereby forfeits his or her pension. The

offending employer is thereafter rewarded with amassive reftind from CalPERS.

2. CalPERS claims that Government Code Section 20909, which allows

employees to purchase additional retirement service credit (ARSC) for up to 5years,

prohibits the purchase ofthe service credits by the employer.

Issues Not Involved in This Proceeding

The Court has candidly revealed its belief that Ms. Spaccia was paid an excessive

salary for her service as the Assistant CAO ofthe City ofBell. The Court has

expressed skepticism that the duties ofMs. Spaccia at the City ofBell merited the

admittedly high salary she received. The Court has also expressed disapproval ofthe

unfortunate e-mails sent by Ms. Spaccia while she served as a go between during the

Randy Adams negotiations.

Tobe blunt, none of these conclusions are relevant to these proceedings. As

CalPERS' itselfadmits, it does notregulate the rate of compensation for employees of

its member municipalities. The rate ofcompensation is a legislative orexecutive

decision for each member municipality as part of the political process. Moreover,

neitherCalPERS nor this Courthas the authority to judge whether a particular employee

satisfactorily ftilfills his orher obligations to the member municipality.

Vested pension rights are so constitutionally protected that even a criminal

2
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violation during the course ofemployment does not forfeit the CalPERS pension.

It is useful to simplify the CalPERS system to explore this principle ofvested

rights from adifferent perspective. The municipality determines the basic salary ofan

employee and reports the payment of the salary to CalPERS. CalPERS then calculates

the premium which it requires so it can profitably invest the funds it receives to finance

the employee's retirement at afuture date. In this process the employee has no role
whatsoever. The employer purchases the future pension from CalPERS based on

CalPERS' own projection. The employee has avested right in his or her pension to be

calculated based onthe number ofyears of service and thehighest basic salary as

defined by statute.

CalPERS is claiming Ms. Spaccia's salary over seven years is to be ignored

because her employment contract was not posted on the city hall wall or on the internet,

and the years ofARSC time did not qualify because they were purchased by the City of

Bell. As far as counsel for Ms. Spaccia knows, CalPERS is not claiming that her salary

was excessive, that Ms. Spaccia should suffer ifCalPERS underestimated its future

obligation, or that Ms. Spaccia should forfeit her pension because ofsome alleged

misconduct at the City of Bell.

The Court may not personally approve ofthe final result ofthe application ofthe

statutes, historical record, regulations, and the constitutions ofCalifornia and the United

States, but a faithful application ofrelevant legal principles require that Ms. Spaccia be

granted aCalPERS pension based on 27.30 years service and her highest twelve months

salary of$320,123.43.

Ms. Spaccia's Hmplovment Contract Was Publiclv Available

At the time Ms. Spaccia retired from the City of Bell, heremployment contract

was publicly available as that term was historically defined and understood at that time.

The scandal at the City ofBell precipitated the creation by CalPERS ofRegulation

571.5 changing the requirement from ^publicly available' to 'publicly published.' A

3
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1 necessary issue to the claim argued by CalPERS is the question ofwho should suffer if

2 the City ofBell failed to put Ms. Spaccia's employment contract on the wall ofthe city

3 hall or on the internet as CalPERS claims is nowrequired. As will be discussed, the

4 answeris that it would be an unconstitutional forfeiture for an employee to lose his or

5 her pension because the municipality failed to comply with a regulation not even in

6 existence at the time of the employee's retirement.

7 CalPERS has the burden ofproofas to whether Ms. Spaccia's employment

8 contract was publicly available. Her employment contract was not posted on awall in

9 the city hall or on the internet as CalPERS now claims was necessary. It is not disputed

10 that Ms. Spaccia's employment contract was available to any citizen or organization

11 who requested to see it. City Attorney Ed Lee, awitness called by CalPERS, testified

12 that Ms. Spaccia's employment contract was available to the public. The evidence is
13 uncontradicted that when the Los Angeles Times requested Ms. Spaccia's employment

14 contract, it was delivered to theTimes within threedays.

15

16 CalPERS Failed toProve Public Availabilitv Requires Publication

17 Uniquely, CalPERS has anumber ofmethods to prove that "publicly available"

18 at the time Ms. Spaccia retired meant published as that is now defined by Regulation

19 571.5. CalPERS has within its historic memory the entire history of the state pension

20 system, including the writing and modification of the statutory scheme and promulgation
21 ofregulations, the auditing ofits member municipalities, the determination ofthe

22 pensions for specific municipalities, and the publication ofexplanations ofits

23 requirements distributed to its members.

24 The record is devoid ofany evidence that CalPERS ever interpreted Government

25 Code Section 20636 as consistent with Regulation 571.5 before 2011. Unbelievably,

26 CalPERS is claiming that Regulation 571.5 is not new, but merely a codification ofthe

27 existing rules that CalPERS has followed throughout its entire history. This is simply

28 not true [See Attachment A].

4
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1 Historically, Government Code 20636 was used only for the purpose ofdefining

2 what compensation was the base salary for which apension was to be provided. For

3 example, in Senate Bill 53 ofthe 1993 legislative session, which enacted predecessor

4 Government Code Section 20023, the legislative counsel's digest simply states the bill

5 is for the purpose ofdetermining required contributions and benefits [See Attachment

6 B].

7 There is not even any reference in the legislative digest to the publication ofthe

8 employment contracts. In fact Government Code Section 20023(b) simply states pay

9 rate means the normal monthly rate ofpay orbase pay ofthe member paid in cash to

10 similarly situated members ofthe same group or class ofemployment for services

11 rendered on a full time basis during normal working hours." There is no reference to

12 publicly available schedules with respect to the group.

13 Publicly available pay schedules were only used to determine the pay rate for an

14 employee not amember ofagroup. The obvious reason for the requirement that there

15 must be a written document available to the public was toprevent there being a single

16 secret employment contract for one individual.

17 Afull reading ofGovernment Code Section 20023, the predecessor of20636,

18 demonstrates that the entire balance of Section 20023 only defines indetail the base

19 salary for purposes ofthe pension. There was no further reference to public availability

20 or publication.

21 Assembly Bill 2244 in 2006, sponsored by CalPBRS, modified Government Code

22 Section 20636 to include the words "pursuant toa publicly available pay schedule" to

23 also apply to a group as well asto the individual member.

24 CalPERS explained to the Legislature that the existing law:

25 "... specifies that the pay rates ofmembers not inthe group or
class are required to coincide with publicly available pay schedules, and

26 that the pay rate ofa member in a group or class must be the same as the
amount paid to similarly situated members ofthe same group or class of

27 employment." [Attachment C]

28 CalPERS explains that the 2006 amendment "clarifies that the pay rate of

5
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1 members in agroup or class must be consistent with publicly available pay schedules.

2 The relevance and importance ofthe history ofthe 2006 amendments, a bill

3 specifically sponsored by CalPERS, is that there was no attempt to further define

4 "publicly available" even though this phrase was the specific focus of the bill because of
5 the lack ofsuch a requirement for employees in a group or class. Obviously itnever

6 occurred to anyone at CalPERS that "publicly available" had to be redefined to mean

7 published, put on the internet, or pasted on the wall ofthe city hall. Publicly available at

8 that time meant exactly what itsays: the employment contract must be available to the

9 public when thepublic requested it.

10 From 1993 through 2011, CalPERS has done literally hundreds ofaudits of

11 various municipalities to determine whether they are in conformity with the rules and

12 regulations ofCalPERS, as well as the statutory requirements ofCalPERS. Yet

13 CalPERS has not introduced evidence ofa single audit of any municipality in which the

14 municipality was warned that it was out ofcompliance because its individual

15 employment contracts were only available ifacitizen requested them, as opposed to

16 being on the internet orglued toa wall in the city hall.

17 To be more specific, CalPERS audited the City ofBell in 2006 [Exhibit 31] and

18 2010 [Exhibit 32], and in neither audit did the CalPERS auditors note that the

19 employment contracts were not publicly available. CalPERS cannot claim that this was

20 an oversight by its trained auditors because the concept ofcompensation eamable under

21 Government Code Section 20636 is the basic foundation upon which all CalPERS

22 pensions are based.

23 The reason neither audit mentions the lack of public availability is not because of

24 negligence, but because itwas never thought that there was apublication requirement

25 until thecitizens of Bell screamed that they had no idea what their city officials were

26 earning. It was only after this public outcry that CalPERS passed Regulation 571.5

27 which transformed the requirement for availability on request to a publication

28 requirement.

6
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1 Attached to this briefisa copy of the CalPERS pamphlet dated July 2011 called

2 "Vested Rights ofCalPERS Members" [See Attachment D]. This pamphlet, publicly

3 available on the internet, was written by the CalPERS legal office. Ms. Spaccia will

4 refer to this pamphlet later in this brief, but for the time being the Court should notice

5 that nowhere in this public explanation by CalPERS is there a warning to employees

6 that, should their employer fail toput their employment contract on the internet or glue

7 them to a wall in the city hall, their pensions will be forfeited.

8 Perhaps the CalPERS auditors from time immemorial have been negligent and

9 failed tonote that employment contracts were not "publicly available." However, even

10 if there were never an audit that raised this question, or thecurrent employee pamphlet

11 fails to clearly define "public availability," surely there must be some memorandum or

12 direction to the various members of CalPERS instructing them that public availability

13 means something much more than available to the public upon request. Surely there

14 must be some document from a CalPERS training course overthe last30years defining

15 publicavailability as publication.

16 The obvious answeris that CalPERS cannotsustain its burden of proof because

17 CalPERS cannot prove something that is false. CalPERS never defined public

18 availability as anything other than available upon request. CalPERS Regulation 571.5 is

19 a transformational change inthe interpretation ofGovernment Code Section 20636.

20 Regulation 571.5 adds another new and different purpose which is the dissemination to

21 the public, without any request, the salary levels ofvarious municipal officials. This is

22 an excellent change with an excellent purpose, but this change and purpose did not exist

23 when Ms. Spaccia retired.

24 Had it so desired, the California Legislature would have had notrouble defining

25 "publicly available" as something more than available upon request. For example, in

26 Government Code Section6253.4 in the California Public Records Act, the legislature

27 listed 38 departments ofgovernment which had to establish written guidelines for the

28 accessibility ofrecords and required specifically that "these guidelines shall be posted in

7
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1 aconspicuous public place at the offices ofthese bodies, and acopy ofthe guidelines

2 shall be available upon request free ofcharge to any person requesting the bodies'

3 records."

4 In other words, the guidelines for accessibility must be posted, but in fact the

5 records themselves must only be"available upon request." Again, available upon

6 request is public availability, but clearly the legislature wanted more than that when it

7 required the posting in apublic place ofthe guidelines for public availability in

8 Government Code Section 6253.4.

9 Again in the Public Records Act, Government Code Section 6253.8, the

10 legislature had no difficulty in requiring state agencies to publish their orders on the

11 internet. Section 6253.8 specifically requires the posting ofcertain orders on the

12 entities' internet website, thus demonstrating that the legislature hada clear

13 understanding ofthe difference between internet posting and posting on the wall, as

14 opposedto available upon request.

15 Also, the Brown Act, which guarantees public access to most legislative meetings

16 as well as the availability of supporting documents and materials, defines access as

17 "available to the public upon request." See Section 54957.5(a).

18 Similarly, in the Brown Act the public may make awritten request for documents

19 approved at aclosed session and may receive such documents after the conclusion ofthe
20 meeting. See Government Code Section 54957.1(b).

21 Also, in the Brown Act the public may request inwriting the agenda orall

22 documents comprising the meeting packages be mailed for a cost not to exceed the

23 actual cost ofproviding the service. See Government Code Section 54954.1. Thus, in

24 each instance that the Brown Act provides for public accessibility, such availability is

25 defined as receiving the document after a written request.

26 Inaddition to the fact that Ms. Spaccia's contract was publicly available as the

27 term was defined at thattime, unlike Rizzo and Adams, there was no attempt by Rizzo,

28 Garcia, orValdez to make fake contracts for the public todeceive anyone about Ms.

J
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Spaccia's employment contract.'

Unconstitutional Forfeiture is Not a Remedy for Lack ofPublication

Even assuming the City ofBell's failure topublish Ms. Spaccia's contract was

erroneous, itdoes not follow that she should forfeit a pension based on her employment

with Bell for over 7years. The issue ofwhether Ms. Spaccia should forfeit her pension

requires the Court to consider whether there was amaterial or immaterial breach, who

was responsible, and who should be allowed to profit from this error.

Ms. Spaccia is an innocent employee with respect to the claimed failure to

publish her employment contract. She had no authority over whether her contract was

available after apublic request, or was published by posting it on awall in the city hall

or on the internet.

The City ofBell is the party responsible for the failure to publish the Spaccia

contract, and therefore should not benefit from its own failure to follow the future

regulation. The City ofBell created the supposed violation, and now wishes to profit

from its own failure and wants returned its contribution to CalPERS which provided for

Ms. Spaccia's pension.

CalPERS is responsible for publishing the specific nature ofthe requirements of

public availability which it did not do. CalPERS had many opportunities, particularly in
2006 to suggest clarifying legislation and did not. CalPERS also failed to notify Bell in
the 2006 audit and 2010 audit, and failed to notify any of Bell's employees ofthe

deficiency in making the employment contracts publicly available.

CalPERS, ifproperly functioning, should also have no financial stake in whether

Ms. Spaccia obtains her pension. CalPERS determines Bell's contribution for Ms.
Spaccia's future pension each year based on the reported salary, her projected life

' Although the Adams negotiations were confidential, once the contract was signed, it was
given to City Clerk Valdez to be placed in Adams' personnel packet to be made publicly available.
The later concealment by creating phoney contracts was done without Ms. Spaccia's knowledge. The
term "pay period" was in the contract template used for years and written by City Attorney Ed Lee.

9
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expectancy, the projected premature deaths ofsome employees, the return on

investments, as well as the overall viability of the CalPERS investment fund. Whether

CalPERS over- orunderestimates the proper premium to be paid by the City ofBell is

out ofMs. Spaccia's control. As an employee, Ms. Spaccia is promised by CalPERS

and the City ofBell aparticular pension based on her final salary times her years of

service, and has a right to rely on both CalPERS and the City ofBell for her pension.

Ms. Spaccia's Claimed Pension is Guaranteed

bv the United States and California Constitutions

The bottom line is that Ms. Spaccia had a vested constitutional right in her

CalPERS pension as claimed. This right is described by the CalPERS pamphlet

attached to this brief [See AttachmentD].

To quote the CalPERS pamphlet on page 7: "The California Supreme Court long

ago established that apromise ofapension made by apublic employer to its employees
is apromise the employer must keep. In other words, public employers in California are
legally required to honor promises to current and former employees regardless of how
much money they have setaside for that purpose."

The CalPERS legal pamphlet also explains that Ms. Spaccia's CalPERS pension

is reinforced by both the United States and California Constitutions. According to

CalPERS, "California has astrong public policy, enunciated through published legal

decisions over the past century, establishing that public employee retirement benefits are

contractual obligations entitled to the protection ofthe "contract clause" ofthe state

constitution. That clause, found atArticle 1, Section 9 of the California Constitution

provides: "A ... law impairing the obligation ofcontracts may not be passed."
CalPERS reinforces this point by arguing that Article 1, Section 10 ofthe United

States Constitution similarly prohibits the state from impairing the obligation of

contracts [page 8].
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CalPRRS Regulation 571.5 is a New Requirement

Which Redefines Public Availability

There can be no argument that Regulation 571.5 was merely a reiteration ofthe

then existing public availability requirement. CalPERS itselfproposed the regulation

after the Bell expose' and political pressure for more transparency. The proposal for the

regulation specifically says that it adds new requirements to the existing practice [See

Attachment A].

The requirement that the employment contract must be posted physically on a

wall in the city hall, or posted on the internet is new. There is absolutely no evidence

that any such arequirement existed before Ms. Spaccia retired. The argument by

CalPERS that this regulation was "nothing new" is preposterous.

CalPERS has always maintained that it has no discretion todeviate from the

requirements ofthe law and regulations. Therefore, the fact that CalPERS awarded

Robert Rizzo, the ChiefAdministrative Officer (CAO) a pension based on his 2002

contract with a salary equivalent of$185,000 puts a lie to this contention. This was the

last Rizzo contract approved by the City Council, but under CalPERS's definition of

publicly available, Robert Rizzo's contract for 2002 was not publicly available.
Moreover, ahalf dozen Bell employees have retired based on their salaries during the

period of 2002 through 2010, and yet there is no evidence that any one of these pensions
has been challenged even though none ofthem were publicly available under the new

CalPERS definition. Theconsistent conduct of CalPERS puts a lie to its argument

contesting Ms. Spaccia's pension.

The Randv Adams Contract

The Court has issued an opinion with regard to the pension of Randy Adams.

Suffice it to say that Randy Adams' claim for a pension was unique in the history of

CalPERS in the sense that he wished to double his pension based on oneyear of

employment at the City ofBell. Attachment Eis Ms. Spaccia's analysis ofthe Randy

11
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1 Adams decision and how itmight apply toher case. Ms. Spaccia believes that the

2 analysis is generally correct but deficient in the discussion ofestoppel.

3 At the time the analysis was written, Ms. Spaccia believed that the doctrine of

4 estoppel would apply to CalPERS for its failure to raise the issue ofpublic availability

5 ofher employment contract. However, upon further analysis it is clear that the reason

6 that CalPERS didnotraise the issue of public availability was because the contracts

7 were in fact publicly available as that term was defined in 2006 and 2010. Therefore,

8 the doctrine of estoppel would be unnecessary.

9 In addition to spiking, the primary distinction between Ms. Spaccia and Randy

10 Adams was that all ofMs. Spaccia's contracts, as described in the analysis as well as the

11 declaration ofClifton Albright, were legally approved either by the City Council or

12 Robert Rizzo. The 2005 budget, as well as the 2005 contracts, were in fact approved by

13 the City Council. Her contracts were signed by the Mayor, the City Clerk, and the City
14 Attorney, and the fact that there may have been some technical non-compliance with the
15 Brown Act is quite irrelevant.

16 Legislation passed with technical violations of the Brown Act are not nullities
17 and are only voidable. Interested persons or adistrict attorney may seek to have actions

18 taken inviolation of theBrown Actdeclared null and void bya court. Government

19 Code Section 54960 is the specific provision, with strict time limits, for adistrict

20 attorney or any interested party to go to court to have legislative acts declared null and
21 void. Suffice it to say, ifthere were any technical violations at the 2005 City Council

22 meeting, the actions taken by the City Council are still valid.

23 In any event, as Clifton Albright describes. Resolution 2006-42 specifically

24 exercises the power ofthe City Council under Section 519 ofthe Charter to authorize

25 the CAO to enter into service and employment contracts. However, Section 604(a) of

26 the City Charter, applicable only to Randy Adams, requires that the appointment or

27 removal ofdepartment heads be done with the approval ofthe City Council [See Exhibit

28 19].
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1 Therefore, an important distinction between Randy Adams and Ms. Spaccia is

2 that there was no requirement for the City Council tospecifically approve the contracts

3 for Ms. Spaccia once the authority to make the contract had been delegated by the City

4 Council under Section 519, whereas Section 604(a) required City Council's approval of

5 the Adams contract.

6

7 Government Code Section 20909 Does Not Prohibit the Citv ofBell

8 From Purchasing Additional Retirement Service Credit

9 Beginning in 2004, the City ofBell purchased 5years ofAdditional Retirement

10 Service Credit for 12 employees. In each instance the premium to be paid by Bell was

11 calculated by CalPERS. CalPERS accepted City ofBell checks for payment for all 12
12 employees.

13 Now CalPERS claims that itwas illegal for the City ofBell to pay for the ARSC

14 based on Government Code Section 20909 which allows employees to purchase the

15 credit on their own.

16 In our legal tradition, ifan act is not forbidden or labeled illegal, it is allowed.
17 There are many reasons acity may wish to purchase ARSC time for an employee. The
18 city, in times of plenty, may wish to reward employees by providing this added benefit.
19 Acity might choose to purchase ARSC time in lieu ofasupplemental pension plan. A
20 city might wish to speed the retirement ofahighly paid senior employee in order to hire
21 two younger employees at the same cost. It might pay acity to buy the ARSC time to
22 retire asenior employee to be replaced by ajunior employee at areduced salary. Acity
23 may wish to settle awhistle blower case (such as Sgt. Corcoran in the City of Bell) by
24 purchasing ARSC time to compensate for time lost while wrongfully fired.
25 CalPERS' only "authority" to deny Bell the power to buy ARSC time was one

26 word mistakenly used in a2003 analysis by a legislative consultant referred to in
27 CalPERS' letter to Ms. Spaccia denying credit.

28 The legislative counsel's analysis is Attachment F. The Court will note that on
\3
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page 2where the consultant used the word "permitted" he should have used the word

"required." Of course the State Senate would be concerned about requiring local

appropriations, but would have no concern ifacity chose to buy ARSC time for its own

reason. If the Senate wished to prohibit such purchases by a city, itwould have been

easy for the Legislature to explicitly impose such aprohibition in the statute

Even more telling is that the same analysis on page 3 discusses that employers

will pay for such service credits for their own benefit. The analysis then states that the
employee pays for the service credit when the employer does not benefit from the

service credit purchased. Clearly therefore for the analysis to make any sense, the word

onpage 2 should have been "required."

CONCLUSION

There are only two questions to be answered at these proceedings. The first

question is whether the City ofBell had the authority to purchase ARSC time for its
employees. Based on the language ofGovernment Code Section 20909 as well as the
legislative analysis, there can be no question that municipalities have this authority.

The remaining question is what is the highest salary that Ms. Spaccia had at the

City ofBell. That figure is uncontested as $320,123.43. Ms. Spaccia, based on the
evidence and argument at the hearing, asks the Court to find that the ARSC time was

properly purchased by the City ofBell, and that her highest salary at the City of Bell was
$320,123.43 and should be used to calculate her CalPERS pension retroactive to her

date of retirement of October 10, 2010.

Respectfully submitted.

Date:
HARLAND W. BRAUN
Attorney for Respondent
ANGELA SPACCIA
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Law Offices of

JOHNA.TKACH
301 E. Colorado Boulevard Telephone (626) 795-8992
Suite 514 Facsimile (626) 795-8900
Pasadena, California 91101 Email: JTkachEsq@aol.com

September 6,2012

CalPERS
Customer Account Services Div.
Retirement Account Services Section
P.O. Box 942709
Sacramento, CA 94229-2709

Attn: Ms. Debra Gibson
Ms. Karen DeFrank
Ms. Nova Horton

Re: Your Correspondence ofAugust 24,2012

Dear CalPERS Representatives:

Ms. Peretz has provided me acopy ofyour letter dated August 24,2012. This office
has been retained to represent Ms. Peretz in this matter. Ms. Peretz disputes the
preliminarydetermination, as setout in your letterandis bythis correspondenceopposing
the preliminary determination. Ms. Peretz requests that, based on this letter a new
determination bemade which continues theRetirement Benefits, ascurrently being paid
and that no adjustment be made to her account.

Preliminary Considerations. In your letter you indicate a review ofthe ARSC
purchase, made in June 2005 was conducted. This review was done without any notice to
my client and she has not been provided with anyfacts, details or information used in your
review or to come to the conclusions set out inyour letter. Nor hasshe been provided
copiesof documents thatwere reviewed, what statements or interviews were conductedor
what informationwas considered. Further, there isnospecificity astowho conducted this
reviewortheir legal authoritytotake such action. As such, demand is herebymadethatthe
following information beprovided to this office immediately.

All writings, including but not limited todocuments, evidence, notes ofinterviews,
correspondence and/or emails which were reviewed in making the preliminary
determination. Inseeking all "writings" thatwere reviewed, thedefinition, assetforth in
theEvidence Code section 250 isbeing used. (A printout ofthesection isattached tothis
correspondence for your convenience.)
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September 6,2012
CalPERS
Customer Account Services Div.
Retirement Account Services Section
Attn: Ms. Debra Gibson

Ms. Karen DeFrank
Ms. Nova Horton

Page 2

Any judicial determination that the payment was "unlawful" as set out in the first
paragraph ofyourletter.

Acopy of the sections in PERL, which you believe support your position that the
payment was unlawful.

Any judicial determination which requires CalPERS to rescind the purchase, as set
forth in your letter.

Anyandall legalbriefsoranalysis usedto makeyourdetermination thepaymentwas
unlawful or any legal position allowing CalPERS to be granted the authority to make a
determination oflawfulness in the Government Code or PERL.

The name(s) of the person(s) who made the preliminary determination and their
report(s).

The names ofeach supervising person who reviewedthe original determination and
any charges to the report(s).

All oftheinformation described as, "presently available" to CalPERS atthe time it
made its preliminary determination.

Any and all information provided to supervisors or department heads in order to
substantiate the position taken in forming the preliminary determination.

The basis for thecurrent review and who initiated thereview at thepresent time.

Your Preliminary Determination Basis.

Ihave reviewedyour reference toGovernmentCodesection 20909(a) andagreethat
it allowsfor servicecredits to be purchased.

I also agree that Government Code section 20909(b) allows a member to elect to
make an ARSC purchase. We both agree that Ms. Peretz did make this election and did
purchase the five-year ARSC credit. We also agree that payment, as requested by CalPERS
was fiilly made, received and credited to Ms. Peretz's account in June of2005. At no time,
until your letter ofAugust 24,2012, was any statement made to Ms. Peretz that receipt of
funds by CalPERS and/or payment was in any manner improper or unlawful.
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September 6,2012
CalPERS
Customer Account Services Div.
Retirement Account Services Section
Attn: Ms. Debra Gibson

Ms. Karen DeFrank
Ms. Nova Horton

Pages

As toyour claim in the first full paragraphatpage two that the reading ofthestatute
is supported by legislative history, we dispute this claim and the underl)dng assumption
upon which it isbased. In fact, exactly theopposite istrue.

In your final sentence of paragraph one at page two you make the statement that
CalPERShas notlocatedanydocumentationtoshowthecity'spaymentwaseverauthorized
by the city council. What documents did you review, what requests for documents were
made and whatevidence or factdoes CalPERS have to believe that the payment must be
authorized by the city council. Additionally, why was this never mentioned earlier, since
CalPERSwasfiilly aware the paymentwascomingfrom the citypriortothetimethemoney
was paid and was fully aware payment came from thecity inJune2005.

In the second paragraph atpage two the letter states the ARSC purchase failed to
comply with PERL, but no citation or any specificity is contained in the letter. Please
provide the specific section(s) of PERL to which you are claiming ARSC fails to comply.
You state itappears tobe unlavyrfiil. Who made this determination and on what bpis was
itmade. Isthere ajudicial opinion which has made a finding it isunlawful. Ifthis isjust
an opinion then Iwould request to know who tendered this opinion, the basis and facts
upon which itisbased, andthe authorityofthe individual(s) tomake such adetermination.

The letter goes on tostate "the city erred." Can you provide any support for this
statement? Didyou contactany ofthe citycouncil members from 2005 toget their opinion
on this matter? Do you have any justification to support your claim the city "erred" or is
this merely an unsupported and unsupportable statement? Iwould askthatyou supplyall
factsand evidence whichyou believe supports this statement.

As to the claimthat CalPERS shouldnot have accepted the city'spayment,the fact
is itdid accept the payment; itknewwhere the funds were comingfrom prior to their being
sent; CalPERS was aware atthe time the funds were received and CalPERS haswaited over
seven years before making any mention toMs. Peretz. Whywas this not addressed inJune
2005?

Inyoursecondsection. DutytoCorrectMistakes,you have madean assumption that
a mistake was made. Yourletter states that CalPERS has only certain authority. Please
provide me with specifics that allow you to do any ofthe acts you are currently taking,
supported by citations to PERL, the California Constitution orthe Government Code.
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September 6,2012
CalPERS

Customer Account Services Div.
Retirement Account Services Section
Attn; Ms. Debra Gibson

Ms. Karen DeFrank
Ms. Nova Horton

Page 4

Wedisputethatthe purchasewasunlawful. Thepaymentwasmade, it wasaccepted,
it was communicated to Ms. Peretz that she had purchased the service credits and she has
relied on your representations and your statements as to her benefits and retirement
payments. Unlessyou can provide a legaljustification for your act then CalPERS willbe in
breach of its fiduciary duty and subject to damages for any and all improper and
unwarranted and unjustified actions.

In reviewingthe cases and codes I do not see any prohibition about who must or can
paythe funds to purchase the servicecredit. Theone statementyou mention is not lawand
does not reflect what is set forth in the code. So, ifthis was consideredand left out, it would
validate the right of the city to make the payment and invalidate your argument as the
language was not put into the code.

Asto your final paragraph on page two, those issues have already been addressed
and there is no dispute.

In your reference to the Longshore case, it is totally unapplicable to the current
situation. The Longshorecasedeals vdth unpaid overtime compensation. The factsofthat
case have nothing to do with Ms. Peretz's situation. Ms. Peretz is not seeking unpaid
overtime compensation.

Asyou should know, a public employees entitlement to a pension is among those
rightsclearly favored by the law. (SeeHittle v. Santa Barbara Co. EmploveesRetirement
Ass'n (1985) 3a Csd 374. Further, pension laws are to be liberally construed to protect
pensionersand their dependents from economic insecurity. Pension rights are obligations
protected by the contract clause of both the Federal and State Constitutions (U.S. Const.
Article I, Section 10, C1 1; Ca Constitution, Article I, Section 9.) (See Miller v. St. of
California (1977) 18 C3d 808).

Ms. Peretz strongly denies that any error in accepting payment was made by
CalPERS and as such there is nothing to correct. As a result no erroneous payment has
been made and no collection of money, lawrfully and correctly paid can be taken by
CalPERS, without a judicial determination.

WhileCalPERS is the administrator ofthe pension funds to be paid upon retirement
of its members,your actions appear to be in completedisregard of your fiduciary duties.
Thereis no costor adverse impact to CalPERS, the amount paid for the servicecreditwas
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September 6,2012
CalPERS
Customer Account Services Div.

Retirement Account Services Section
Attn: Ms. Debra Gibson

Ms. Karen DeFrank
Ms. Nova Horton

Pages

fullypaid using an actuarial determination made by your agency and paid in a sum which
you determinedwas the presentvalue amount needed to cover the payments to be made in
the future. This formula in effect allowed Ms. Peretz, using your services to obtain an
annuitywhich could be determined byher using the various information you provided. Ms.
Peretz entered into the agreement based on your representations, the law, as it existed, and
the statements and promises of the city. To now turn around after seven years ofsilence
and without any judicial determination of your position is a blatant abuse of your position
and authority.

I am requestingthat, because Ms.Peretz wasnotpreviously informedofyouractions
thatshe be allowed30 days to filea response, from the date all ofthe information requested
in this letter is supplied.

In the alternative, Ms. Peretz requests that if any adverse decision is made that Ms.
Peretz be afforded her appeal rights to comply with all procedures necessary to resolve the
matter without intervention of the courts, if at all possible. Ms. Peretz requests that all
rights of appeal and rights to contest this preliminary determination be provided to her
immediately. They may be emailed to my officeat the email address set out above.

I would ask that I be contacted within five (5) days ofthe date ofthis letter to advise
if you will allow Ms. Peretz to exercise her appellate and other rights to a reviewof your
preliminary determination. Ifyou fail to timely respond it will be deemed to be a complete
denial of Ms. Peretz to appeal from or pursue her rights by CalPERS and we m\\ be asking
the court to intervene on her behalf. Further, the funds now held by CalPERS are to be
maintained by you or for you to agree to be responsible for payment of the full pension if
you should return the funds to the city and they fail to reimburse CalPERS. As a fiduciary
of Ms. Peretz, it is mandatory that you look out for her best interest.

Ifyou haveany questions, pleasefeelyfre stoconta^me.

Veii tb al ryours,

vAa

John A. Tkach
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Law Offices of

JOPiNA. TKACH
301 E. ColoradoBoulevard Telephone (626) 795-8992
Suite 514 Facsimile (626) 795-8900
Pasaden& Califomia9l 101 Email:JTkachEsq@aol.com

October 9,2012

Via Facsimile & U.S. Mail

California Public Employees*
Retirement System
Customer Account Services Division
P.O. Box 942709
Sacramento, CA 94229-2709

Attn: Ms. DeFrank, Chief

Re: Luis Ramirez
Annette Peretz

Dear Ms. DeFrank:

This officerepresents Luis Ramirez and Annette Peretz mth respect to the August
13, 2012, letter to Mr. Ramirez and the August 24, 2012, letter to Ms. Peretz. In the
correspondence from Ms. Seaboum dated September 19,2012,1 was given until October
13to file a response. Please consider this a supplemental response to my letter for Mr.
Ramirez dated August 29, and my letter for Ms. Peretz dated September 6.

On October 3,1 received from Mr. Yates, CalPERS' response to my request for
information as set out in my August 29 correspondence. Because the letter from CalPERS
to Mr. Ramirez and Ms. Peretz are the same, I will address the preliminary determination
letter as to both of them herein. While I have not received the documents requested as to
Ms. Peretz, I fully anticipate the same basic information is contained in her file.

Other than the letters sent to Mr. Ramirez and Ms. Peretz, the response to my
inquiry contained no factual information which would support the preliminary
determination. In fact, the information makes it perfectly clear that CalPERS was fiilly
aware of the payment being made by the City of Bell prior to the time payment was made
and CalPERS took affirmative action to receive the payment directly from the city.
According to the records produced by CalPERS the cash election payment was completed
and $95,288.47 was credited to Mr. Ramirez and a paid-in-full letter to Mr. Ramirez was
sent by CalPERS.
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October 9,2012
California Public Employees'
Retirement System
External Affairs Branch
Office ofStakeholder Relations
Attn: Mr. Scott Yates
Page 2

From 2005, until the letter dated August 13, 2012, there was never any notice,
statementor communication indicating anyproblemwith the servicecredit.

At page two ofyourletter, thelastsentence ofthefirstparagraph states"Moreover,
CalPERS has not located any documentation to show that the City's payment was ever
authorized by theCity Council." While it may be accurate that CalPERS has not located
such a document, it does in fact exist and, as such, CalPERS' position is inaccurate.
Payment ofthe service credit, per Assembly Bill 719 was approved bytheCity Council on
June 7,2004. Payment wasthen authorized bythe City on June 8,2005.

Upon applying for retirement, CalPERS calculated the amount to be paid to Mr.
Ramirez andMs. Peretz, conductedanauditoftheiraccountanddeterminedandapproved
theretirement paymentdue. Inaddition, CalPERS has paid theamount calculatedbyyour
department on behalfofMr. Ramirez and Ms. Peretz. To date, Ihave heard no explanation
as towhy CalPERS has waited over seven years and until after retirement ofmyclients and
approval ofthe retirement amounts to now bring upthis matter.

It is our position that your preliminary determination is incorrect and must be
vacated for the reasons set forth below.

Based onyour letterandthedocuments provided, it appears that your conclusions
are based solely on the reasons set forth in your letter. If other information or
considerations were used by CalPERS to come to its conclusion, we demand that such
informationbe immediately providedto this office.

In your correspondence you set forth Government Code section 20909(a) which
allows a member to elect to make contributions for up to fiveyears of service credits. It is
undisputedly that my clients are members within the definition and that each of them
elected to makea contributionto CalPERS forfive yearsofservice credit. It isundisputed
this election wasmade, and the funds werereceived and retained by CalPERS in 2005 and
is presently in your possession. It also cannot be disputed that CalPERS prepared the
calculationofthe amount neededto bepaidto fundthe retirementaccount and the amount
determined necessary to cover the costs wasfully paid. As such, based on the actuarial
analysis anddetermination ofCalPERS, the amount needed to paythe retirementbenefits
were fully funded and paid. The result would be no cost to CalPERS as the amountwas
fully funded. CalPERS, by having retained and invested these funds would be unjustly
enriched if its position is continued.
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Itis also undisputed that my clients made and completed the election to purchase
the service credits prior to the time they retired as set forth in Government Code section
21050 and 21052.

Nowhere in the Government Code does itprohibit the employer from making the
payment on behalf of the employee. The legislative analysis to which you refer is not the
law as passed. Had the legislators decided not to allowthe employer to make the payment
they could have and would have done so when they enacted the legislation. Instead, it is
clear that the legislature was aware of this and based on a reading of the analysis it is
evident the legislators wanted to make certain the cities v/ere not required to make the
payment. Their not being required to make the payment is far different than the cities
beingprohibitedfrom making the payment. Nowhere inthe codedoes itstatethe citiesare
prohibitedfrom makingthe payment. It is evident the le^slaturewanted to not require the
cities to be responsible ifthey chose not to makethe service credit payment on behalfofits
member. Nowhere inthe code does itprohibit the cities from doing what they did.

Further, CalPERS was aware of the payment being made by the city, withdrew the
funds from the city's accountand never gave anyindicationthatthis was not allowed. Now
seven years later, for the veryfirst time you are seekingto reduce thebenefits to myclients.

As a fiduciaiy it is CalPERS who is responsible for making certain the benefits
worked for are paid properly and in atimely fashion. The action being contemplated by
CalPERS is indirect conflict with its duties andobligations to my clients.

As was noted in your response tomy requests numbers two and four, "CalPERS is
not in possession ofany v^itten judicial determination that the payment for the purchase
offive years ofARSC time by Luis Ramirez was "unlawful." Nor does CalPERS have any
documents of"anyjudicial determination which requires CalPERS to rescindthe purchase

In the preliminary determination letter, the case of Longshore v. Co. ofVentura is
cited in fn. 4at page 2. IfCalPERS is relying on this case for guidance it is misplaced and
does not assist the position CalPERS has preliminarilytaken. In the case ofLongshore the
issue was whether deputy sheriffs should receive recognition of/and cash payments for
overtime credits accumulated by them. The Court ofAppeal concluded that thecounty s
salary ordinances, in effect during the time period in question, created no vested rights to
cashcompensationfor overtimeservice. This case has no application orapplicabilityto the
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matter addressed inyour letter. Neither ofmy clients are seeking cash compensation for
overtime.

There hasbeen nojudicial determination which supports your conclusion andyour
conclusion appears to be based on a case that has no application to the issue being
addressed and the misreading of a statute to add terms that are not part of what the
legislature enacted.

Ihave been provided with no other information ordocuments which would provide
any basis orrational which would lead tothe conclusion that the city isprohibited from
taking the action. Further CalPERS has allowed my clients torelyonyour actions for over
seven years and adetermination has been made as tothe benefits that are payable and are
being paid.

The Precedential Decision 98-02 cited in your letter at p. 2, fn. 3 does not lend
support for your position because the facts are diffierent. The facts show thatHenderson
electedtobuybackfouryearsofmilitaryservicecredit. Paymentsweretobemade monthly
andatthedateofretirement hehadpaidonly 62% oftheamount due. CalPERS calculated
his retirement allowance as if the full amount had been paid. In the case of Mr. Ramirez
andMs. Peretz thefull amount requested byCalPERS, based onCalPERS calculation was
fully paid. CalPERS was aware the payment was going tobemade by the city prior to it
being paid and never stated itwas inany manner improper. As a result both Mr. Ramirez
and Ms. Peretzhaverelied on the actionsof CalPERS in makingtheir decisions as to how
to proceed.

In Section V., Government Code 20160 iscited. It states that errors or omissions
may becorrected ifallofthe following facts exist:

(1) The request, claim, ordemand tocorrecttheerrororomission ismade bythe
partyseeking correction within a reasonable timeafterdiscoveiyoftheright
to make the correction, which in no case shall exceed six months after
discoveryof this right.

(2) Theerror or omission wasthe result of mistake, inadvertence, surprise, or
excusable neglect, aseach ofthose termsis used in Section 473 ofthe Code
of Civil Procedure.
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In sub section (d) it states:

"(d) The party seeking correction of an error or omission pursuant to this
sectionhas the burden ofpresentingdocumentation or other evidence to the
board establishing the right to correction pursuant to subdivisions (a) and
(b)."

I have reviewed yourcorrespondence directed to Mr. Ramirez and to Ms. Peretz, as
well as all of the information provided by Mr. Yates. Nowhere in any of your
documentation oryourcorrespondence doyou identify that anyrequest,claim or demand
was made to correct an error or omission, made by a party seeking corrections.
Additionally, therequestmustbemade within a reasonabletimeafterdiscoveryoftheright
which shall in no case exceed six months.

In my correspondence dated August 29 on behalf of Mr. Ramirez and my
correspondence datedSeptember 6,onbehalfofMs. Peretz, it wasstated:

"This review wasdonewithout any notice to my client and she/he has not
been providedwith anyfacts, detailsor information used in your review or
to come to the conclusion set out in your letter. Nor has he/she been
provided copies of documents that were reviewed, what statements or
interviews were conducted or what information was considered."

Nowhere in the letters or in the documents provided is there any indication a
request, claim or demand to correct the erroror omission was madebythe partyseeking
a correction. This is a conditionprecedentto CalPERS taking any action. The limitation
period set out in the Government Code is clear. Therequest, claim or demand"innocase
shall exceedsix months after discovery of this right." The cityauthorized payment in 2005
and notified CalPERS it wasbeingpaidfrom a cityaccount. CalPERS acknowledged this
letterandthe application and withdrew the funds in 2005. It sent a letter to Mr. Ramirez
and Ms. Peretzacknowledging the five years ofservice credits were purchased. Clearly the
six-month limitation has passed years ago. Further, there is no evidence present by
CalPERS that anysuch request, claim or demandwasevermade. However, ifCalPERS was
provided such a request claim or demand this information has not been provided and
demand is made that this information be produced to this office immediately.

According to the records providedby Mr. Yates CalPERS was fully aware prior to
payment beingmadethat the cityintendedto make the paymentand after receiptoffunds
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sent a paid-in-full letter. At the time Mr. Ramirez elected to retire the records show
CalPERS conductedan audit and/or review prior to placing my clients on your rolls. On
Januaiy21,2011, a letter was sentbyCalPERS indicating the amountofthe allowance to
bepaidandstatingthe warrant forpayments would be maderetroactive to December 31,
2010. Also, onJanuary 21,2011, a letterwassentbyCalPERS to Bell notifjing them ofthe
placement on the retirementroll. Even if this datefor review is usedthe six months have
passedmorethan a year prior to your correspondence.

As such, the fact necessary to make a correction does not exist and CalPERS is
prohibited bythe Government Code from taking the action it isproposing.

Turningto sub part (2), this fact also does not exist and prevents CalPERS from
taking the adverse action it is proposing. Theerror or omission must be shown to have
beenbasedon mistake, inadvertence, surpriseorexcusable neglect. Nowhere inyourletter
do you claim anyof these were made by any partyor claimant, nor are there anyfacts
offered to support such a claim was ever made. It is up to CalPERS to demonstrate a
mistake, inadvertence, surpriseor excusable neglect occurredand there is nothinginyour
correspondencesettingforth anysuch facts orevidence. As theGovernmentCode requires
that allofthefacts mustexist, andclearly noneofthem doexist, CalPERS maynottakethe
action it is proposing. Thelackof any clear statementestablishing error is also fatal to
CalPERSposition.

In section (d), the codestates that the party seekingthe correction has the burden
of presenting documentation or other evidence to the board establishing the right to
correction. Nosuch documentation or evidence has been produced to demonstrate any of
the required evidence was presented totheboard. In fact, therehasbeenno identification
of"theparty" seeking the correction or whenthis claim wasmade.

It is further clearthat estoppel is additionally applicable in this matter. In order to
establish a claim for estoppel it must be shown that:

"(1) the party to be estoppedmustbeapprised ofthe facts; (2) he must intend
that his conduct shall be acted upon, or must so act that the party asserting
the estoppelhad a rightto believe it wasso intended; (3) the other partymust
be ignorant of the true state offacts; and, (4) he must rely upon the conduct
to his injury."
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Each ofthe elements can be demonstrated, based on the facts which exist. CalPERS
was fully appraised of the fact that the cityelected to make the payment. CalPERS was
informed priortothepayment, itwas providedtheaccountnumber ftomwhich todrawthe
funds and it did withdraw the funds. Therecanbe no question that CalPERS knewthe city
was going to pay thefunds. Based onthedocuments provided at leasttwo letters andthe
application all stated the city was going to make payment onbehalfofthe employee.

CalPERS knew that its conduct would be acted upon. Had CalPERS provided any
notice to eitherthe cityor myclients then alternative actions could and would have been
taken. My clients had the rightto believe the actsofCalPERS wereaccurate,and CalPERS
acted on them as correct.

Atno timewereeither ofmyclients aware that anyclaim wasor couldbe madeas
nowproposed by CalPERS.

Both Mr.Ramirezand Ms. Peretzreliedon CalPERS and the city's conduct, to their
injury, if the proposed action is taken. Had they been timely notified of any problem
alternative actions could have been taken.

Theelements of estoppelare clearly established. Asnoted in the Longshore case,
cited in your letter, it states:

"We have recognized and applied against public entities a doctrine of
equitable estoppel. In Citv of Long Beach V. Mainsail (1970) 3 Cal.sd 462,
489 [91Cal.Rptr. 23,476 P.2d423],wereaffirmedour holding in Driscoll v.
City of LosAngeles (1967) 67 Cal.2d 297, 305 [61 Cal.Rptr. 661, 431, P.2d
245]."

Also as noted in the Henderson decision:

"Thegovernment maybebound byan equitableestoppel in the samemanner
as a private parly when the elements requisite to such an estoppel against a
privateparty are present and, in the consideredviewof a court ofequity,the
injustice which would result from a failure to uphold estoppel is ofsufficient
dimension to justify any effectupon public interest or policywhich would
result from the raising ofan estoppel."
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Even in the cases where estoppel has been limited due to public policy
considerations, no such facts exist in this case. The city elected to make payment and
carried out the act it promised to the employee as part of the compensation package,
intendedanddesignedto ensure the employee wouldremainwith thecityuntil retirement,
all of which occurred as a result of the actions taken by the city. The amount paid was
calculated by CalPERS and discounted to prevent value. Assuch there are no unfunded
liability andnodetrimentto CalPERS, since the allowance to be paidwasfully funded.

Assuch, no public policyconsiderationswouldbe applicable in this situation.

It should also be noted that in his findings ALJ Mr. Hjett noted that:

"The Board owes a fiduciary duty of trustee to a trust fund and its
beneficiaries."

Asthe Board is a fiduciary to my clients it must take all necessary steps to protect
and guardtheir interests. Failure to act appropriately wouldbe a breach of those duties.

As noted in the case of Betts v. Bd ofAdministration 21 Csd 859:

"Apublic employee'spension constitutes an element of compensation, and
a vested contractual right to pension benefits accrued upon acceptance of
employment. Such a pension right may not be destroyed, once vested,
without impairing a contractual obligation of the employing public entity."
CitingKern v. Citvof LongBeach2d C2d 848.

The statute of limitations also limits any action to three years. As these acts were
taken over seven years ago, the statute of limitations has clearly passed.

The time to act has been exceeded under the statute of limitations and as such, the
city and/or CalPERS may not take the action it is proposing.

Based on the facts, or lack thereof, it is respectfully requested that the tentative
decision be vacated and that no adverse action be taken as to my clients.

I would ask that you review your decision and vacate your preliminaiy
determination.
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Should you make afinal determination which is adverse to my clients Iwould ask
that our appeal rights be provided and the matter be set for hearing before aALJ.

Ifyou have anyquestions orwould careto discuss this matterfurther, pleasecontact
me. \ /!'

I ' • ''' •'

n'i I
John A. Tkach

JAT/cb

cc: Debra Gibson
Nova Horton
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